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CHAPTER   XX. 
PROPERTY  REAL. 

1.  Nature  of  Property. 

2.  Estates  in  Real  Property. 

3.  Rights  and  Obligations  as  to  Real  Property. 

4.  Powers  Concerning  Real  Property. 

5.  Public  Lands. 

1.     NATURE   OF  PROPERTY— DEFINITIONS  OF. 

SECTION  SECTION 

1299.  Ownership    defined.  1303.  Land  defined. 

1300.  What  may  be  owned.  1304.  Fixtures  defined. 

1301.  Property   classified.  1305.  Appurtenances  defined. 

1302.  Real  property  defined. 

Sec.  1299.     Ownership  defined. 

The  ownership  of  a  thing  is  the  right  of  one  or  more  per- 
sons to  possess  and  use  it  to  the  exclusion  of  others.  In  this 
chapter  on  this  subject  the  thing  of  which  there  may  be 
ownership  is  called  property.1 

Sec.  1300.     What  may  be  owned. 

There  may  be  ownership  of  all  inanimate  things  which 
are  capable  of  appropriation,  or  of  manual  delivery;  ot  all 
domestic  animals;  of  all  obligations;  of  such  products  of 
labor  or  skill,  as  the  composition  of  an  author,  the  good  will 
of  a  business,  trademarks  and  signs,  and  of  rights  created  or 
granted  by  statute.2 

i  Snyder,    7,202;    Wilson,    4,017;  a  Snyder,    7.2(>:i :     Wilson,    4,018; 

Dakota  Code,  2,075    (1887).  Dakota  Code,  2,(570    (1887). 
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Sec.  1301.     Property  classified. 

Property  is  either: 

First.     Real  or  immovable. 

Second.     Personal  or  movable.3 

Sec.  1302.    Real  property  defined. 

Real  or  immovable  property  consists  of: 

First.     Land. 

Second.     That  which  is  affixed  to  land. 

Third.     That   which   is  incidental  or  appurtenant  to  land. 

Fourth.     That  which  is  immovable  by  law.4 

Sec.  1303.     Land  defined. 

Land  is  the  solid  material  of  the  earth,  whatever  may  be 
the  ingredients  of  which  it  is  composed,  whether  soil,  rock 
or  other  substance.5 

Sec.  1304.     Fixtures  defined. 

A  thing  is  deemed  to  be  affixed  to  land  when  it  is  attached 
to  it  by  roots,  as  in  the  case  of  trees,  vines  or  shrubs;  or 
imbedded  in  it,  as  in  the  case  of  walls,  or  permanently  rest- 
ing upon  it,  as  in  the  case  of  buildings,  or  permanently 
attached  to  what  is  thus  permanent,  as  by  means  of  cement, 
plaster,  nails,  bolts  or  screws.6 

Sec.  1305.     Appurtenances  defined. 

A  thing  is  deemed  to  be  incidental  or  appurtenant  to  land, 
when  it  is  by  right  used  with  the  land  for  its  benefit,  as  in 
the  case  of  a  way  or  watercourse,  or  of  a  passage  for  light, 
air,  or  heat,  from  or  across  the  land  of  another.  Sluice 
boxes,  flumes,  hose,  pipes,  railway  tracks,  cars,  blacksmith 
shops,  mills,  and  all  other  machinery  or  tools  used  in  working 
or  developing  a  mine,  are  to  be  deemed  affixed  to  the  mine.7 

s  Snyder.    7.205;    Wilson,    4.020;  6  Snyder,    7,208;     Wilson,    4,023; 

Dakota  Code,  2,678  (1887);  Cali for-  Dakota    Code,    2,681     (1887),    iden- 

nia,  657    (Kerr),  identical.  tical;   California,  660   (Kerr),  iden- 

4Snvder,    7,200;     Wilson,    4,021;  tical. 

Dakota    Code,    2,679     (1887):    Cali-  7  Snyder,     7,201):     Wilson,    4,024, 

fornia,    658     (Kerr),    identical.  Dakota    Code,   2.682    (1887),  identi- 

e  Snyder,    7,207;     Wilson,    4,022;  cal ;  California,  661  and  662  (Kerr), 

Dakota  Code,  2,680   (1887).  identical. 
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2.  ESTATES  IN  REAL  PROPERTY. 


SECTTOIT 

1306.  Real  property. 

1307.  Duration    of    estates    in    real 

property. 
130S.  Estate  in   fee. 

1309.  Estates   tail   abolished. 

1310.  Remainder    in    fee. 

1311.  Freehold,   estates   of. 

1312.  Future   estate   limited. 

1313.  Reversion    defined. 
131 -J.  Remainder,  what  is. 

1315.  Suspension  limited. 

1316.  Suspension    further   defined. 

1317.  Contingent   remainder   in  fee. 

1318.  Limitations  on  estates. 

1319.  Subsequent     life     estates     are 

void. 

1320.  Xo    remainder    on    successive 

estate   for    life. 

1321.  Contingent  remainder  on  term 

of  years. 

1322.  Estates     for     life     limited     to 

person  in  being. 

1323.  Conditional   limitations. 


SECTION 

1324.  Limitations    to    heirs    of    the 

body. 

1325.  On  death  of  taker. 

1326.  Unexecuted    power. 

1327.  Termination  of  estate  ;it  will. 
132S.  Notice    must    be    in    writing, 

etc. 

1329.  Action  after  notice. 

1330.  Three  days'  notice. 

1331.  Action     without     three     days' 

notice. 

1332.  Easements   attached    to   land. 

1333.  Easements     not     attached     I  i 

land. 

1334.  Dominant   tenement. 

1335.  Who   can   create  a    servitude. 

1336.  Who  cannot  hold  a   servitude. 

1337.  Extent   of    servitude. 

1338.  Partition  of   servitude. 

1339.  Right  of  future  owner. 

1340.  Action  to  enforce  easement. 

1341.  Action  for  possession. 

1342.  Servitude,    how    extinguished. 


Sec.  1306.     Real  property. 

Real  property  in  this  State  is  governed  by  the  law  of  this 
State,  except  where  the  title  is  in  the  United  States.1 

Sec.  1307.     Duration  of  estates  in  real  property. 

Estates  in  real  property,  in  respect  to  the  duration  of  their 

enjoyment,   are   either: 

1.  Estates  of  inheritance,  or  perpetual  estates. 

2.  Estates  for  life 

3.  Estates  for  yearn ;  or, 

4.  Estates  at  will.2 


i  Snyder,  7,211  ;   Wilson,    ; 


•  -  ayder,    7  212;    Wilson,    I 
:    |  L887). 
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Sec.  1308.     Estate  in  fee. 

Every  estate  of  inheritance  is  a  fee,  and  every  such  estate, 
when  not  defeasible  or  conditional,  is  a  fee  simple  or  an 
absolute  fee.3 

Sec.  1309.     Estates  tail  abolished. 

Estates  tail  are  abolished;  and  every  estate  which  would 
be  at  common  law  adjudged  to  be  a  fee  tail  is  a  fee  simple, 
and  if  no  valid  remainder  is  limited  thereon,  is  a  fee  simple 
absolute.4 

Sec.  1310.     Remainder  in  fee. 

Where  a  remainder  in  fee  is  limited  upon  any  estate,  which 
would  by  the  common  law  be  adjudged  a  fee  tail,  such  re- 
mainder is  valid  as  a  contingent  limitation  upon  a  fee,  and 
vests  in  possession  on  the  death  of  the  first  taker,  without 
issue  living  at  the  time  of  his  death.5 

Sec.  1311.    Freehold,  estates  of. 

Estates  of  inheritance  and  for  life  are  called  estates  of 
freehold;  estates  for  years  are  chattels  real;  and  estates  at 
will  are  chattel  interests,  but  are  not  liable  as  such  to  sale 
on  execution.6 

An  estate  during  the  life  of  a  third  person,  whether  lim- 
ited to  heirs  or  otherwise,  is  a  freehold.7 

Sec.  1312.     Future  estate  limited. 

A  future  estate  may  be  limited  by  the  act  of  the  party  to 
commence  in  possession  at  a  future  day,  either  without  the 
intervention  of  a  precedent  estate,  or  on  the  termination  by 

3  Snyder,  7,213;  Wilson,  4,01.7:  6  Snyder,  7,216;  Wilson,  4,030; 
Dakota  Code,  2,734    (1887).  Dakota  Code,  2,738  (1887);  Califor- 

4  Snyder,    7,214;     Wilson,    4,028;  nia,    765     (Kerr),    identical. 
Dakota    Code,    2,735    (1887);    Cali-  *  Snyder,    7.217;     Wilson,    4,031; 
fornia,   763    (Kerr),   identical.  Dakota  Code,  2,739   (1887). 

s  Snyder,    7,215;     Wilson,    4,029; 
Dakota  Code,  2,737   (1887). 
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lapse  of  time,  or  otherwise,  of  a  precedent  estate,  created  at 
the  same  time.8 

Sec.  1313.     Reversion  defined. 

The  reversion  is  the  residue  of  an  estate  left,  by  operation 
of  law,  in  the  grantor,  or  his  successors,  or  in  the  successors 
of  a  testator,  commencing  in  possession  on  the  termination 
of  a  particular  estate  granted  or  devised.9 

Sec.  1314.     Remainder,  what  is. 

"When  a  future  estate,  other  than  a  reversion,  is  dependent 
on  a  precedent  estate,  it  may  be  called  a  remainder,  and 
may  be  created  and  transferred  by  that  name.10 

Sec.  1315.     Suspension  limited. 

The  absolute  ownership  of  a  term  of  years  cannot  be  sus- 
pended for  a  longer  period  than  the  absolute  power  of  aliena- 
tion can  be  suspended  in  respect  to  a  fee.11 

Sec.  1316.     Suspension  further  defined. 

The  suspension  of  all  power  to  alienate  the  subject  of  a 
trust,  other  than  a  power  to  exchange  it  for  other  property 
to  be  held  upon  the  same  trust,  or  to  sell  it  and  reinvest  the 
proceeds  to  be  held  under  the  same  trust,  is  a  suspension  of 
the  power  of  alienation,  within  the  meaning  of  Section  4109, 
Snyder's  Statutes.12 

Sec.  1317.     Contingent  remainder  in  fee. 

A  contingent  remainder  in  fee  may  be  created  on  a  prior 
remainder  in  fee,  to  take  effect  in  the  event  that  the  persona 
to  whom  the  first  remainder  is  limited  die  under  the  age  of 

8  Snyder,    7,218;     Wilson,    4,032;  "Snyder,    7,221;    Wilson,     1,086; 

Dakota  Code,  2,740  (1887).  Dakota  Code,  2,743   (188 

sSnyder,    7,210;     Wilson,    4,033;  '-  Snyder,    7,222;    Wilson,     1,0 

Dakota   Code,    2,741    (1887).  Dakota    Code,    2,744     (1887);    Call 

"  Snyder,    7,220;    Wilson,    4,034;  fornia,   771    (Kerr),   similar. 
Dakota  Code,  2,742  (1887). 
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twenty-one  years,  or  upon  any  other  contingency  by  which 
the  estate  of  such  persons  may  be  determined  before  they 
attain  majority.13 

Sec.  1318.     Limitations  on  estates. 

Subject  to  the  rules  of  this  chapter,  a  freehold  estate,  as 
well  as  a  chattel  real,  may  be  created  to  commence  at  a 
future  day ;  an  estate  for  life  may  be  created  in  a  term  of 
years,  and  a  remainder  limited  thereon ;  a  remainder  of  a 
freehold  or  chattel  real,  either  contingent  or  vested,  may  be 
created,  expectant  on  the  determination  of  a  term  of 
years;  and  a  fee  may  be  limited  on  a  fee  upon  a  contingency, 
which,  if  it  should  occur,  must  happen  within  the  period  pre- 
scribed in  this  chapter.14 

Sec.  1319.    Subsequent  life  estates  are  void. 

Successive  estates  for  life  cannot  be  limited,  except  to 
persons  in  being  at  the  creation  thereof,  and  all  life  estates 
subsequent  to  those  of  persons  in  being  are  void ;  and  upon 
the  death  of  those  persons,  the  remainder,  if  valid  in  its 
creation,  takes  effect  in  the  same  manner  as  if  no  other  life 
estate  had  been  created.15 

Sec.  1320.    No  remainder  on  successive  estate  for  life. 

No  remainder  can  be  created  upon  successive  estates  for 
life,  provided  for  in  the  preceding  paragraph,  unless  such 
remainder  is  in  fee ;  nor  can  a  remainder  be  created  upon 
such  estate  in  a  term  for  years  unless  it  is  for  the  whole 
residue  of  such  term.16 


13  Snyder,    7,223;    Wilson,   4,037;  is  Snyder,    7,225;  Wilson,    4,039; 

Dakota  Code,  2,745  (1887)  ;  Califor-  Dakota   Code,   2,747  (1887). 

nia,  772    (Kerr),  identical.  "Snyder,    7,226;  Wilson,    4,040; 

"Snyder,    7,224;    Wilson,    4,038;  Dakota  Code,   2,748  (1887). 
Dakota    Code,    2,756    (1887);    Cali- 
fornia,  773    (Kerr),  similar. 
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Sec.  1321.     Contingent  remainders  on  term  of  years. 

A  contingent  remainder  cannot  be  created  on  a  term  of 
years,  unless  the  nature  of  the  contingency  on  which  it  is 
limited  is  such  that  the  remainder  must  vest  an  interest 
during  the  continuance  or  at  the  termination  of  lives  in 
being  at  the  creation  of  such  remainder.17 

Sec.  1322.     Estates  for  life  limited  to  person  in  being. 

No  estate  for  life  can  be  limited  as  a  remainder  on  a  term 
of  years,  except  to  a  person  in  being  at  the  creation  of  such 
estate.18 

Sec.  1323.     Conditional  limitations. 

A  remainder  may  be  limited  on  a  contingency  which,  in 
case  it  should  happen,  will  operate  to  abridge  or  determine 
the  precedent  estate ;  and  every  such  remainder  is  to  be 
deemed  a  conditional  limitation.19 

Sec.  1324.     Limitations  to  heirs  of  the  body. 

When  a  remainder  is  limited  to  the  heirs,  or  heirs  of  the 
body,  of  a  person  to  whom  a  life  estate  in  the  same  property 
is  given,  the  persons  who,  on  the  termination  of  the  life 
estate,  are  the  successors  or  heirs  of  the  body  of  the  owner 
for  life,  are  entitled  to  take  by  virtue  of  the  remainder  so 
limited  to  them,  and  not  as  mere  successors  of  the  owner  for 
life.20 

Sec.  1325.     On  death  of  first  taker. 

When  a  remainder,  on  an  estate  for  life  or  for  years,  is 
not  limited  on  a  contingency  defeating  or  avoiding  Buch 
precedent  estate,  it  is  to  be  deemed  intended   to  take  effect 

"Snyder,    7,227;    Wilson,   4,041;  i»Snyder,    7,229 ;    Wilson,   4,048] 

Dakota  Code,  2,749  (1887).  Dakota  Code,  2,751    (18( 

"Snyder,    7,228;    Wilson,   4,042;  ">  Snyder,    7,230;    Wilson,    1,044; 

Dakota  Code,  2,750    (1887).  Dakota    Code,    2,762       I  Cali- 

fornia, "7!l    (  Kerr) ,  idint  [cal. 
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only  on  the   death  of  the  first  taker,  or  the  expiration,  by 
lapse  of  time,  of  such  term  of  years.21 

Sec.  1326.    Unexecuted  power. 

A  general  or  special  power  of  appointment  does  not  pre- 
vent the  vesting  of  a  future  estate,  limited  to  take  effect  in 
ease  such  power  is  not  executed.22 

Sec.  1327.    Termination  of  estate  at  will. 

A  tenancy  or  other  estate  at  will,  however  created,  may  be 
terminated  by  the  landlord's  giving  notice  to  the  tenant,  in 
the  manner  prescribed  in  the  next  paragraph,  to  remove  from 
the  premises  within  a  period  specified  in  the  notice,  of  not 
less  than  one  month.23 

Sec.  1328.    Notice  must  be  in  writing,  etc. 

The  notice  prescribed  by  the  last  paragraph  must  be  in 
writing,  and  must  be  served  by  delivering  the  same  to  the 
tenant,  or  to  some  person  of  discretion  residing  on  the 
premises;  or  if  neither  can,  with  reasonable  diligence,  be 
found,  the  notice  may  be  served  by  affixing  it  on  a  con- 
spicuous part  of  the  premises,  where  it  may  be  conveniently 
read.24 

Sec.  1329.    Action  after  notice. 

After  the  notice  prescribed  by  paragraphs  1327  and  1328 
has  been  served  in  the  manner  therein  directed,  and  the 
period  specified  by  such  notice  has  expired,  but  not  before, 
the  landlord  may  re-enter  or  proceed  according  to  law  to 
recover  possession.25 

2i  Snyder,    7,231;    Wilson,    4,045;  24  Snyder,    7,234;    Wilson,   4,048; 

Dakota  Code,  2,753  (1887).  Dakota  Code,  2,756   (1887). 

22  Snyder,  7,232;  Wilson,  4,046;  25  Snyder,  7,235;  Wilson,  4,049; 
Dakota  Code,  2,754  (1887);  Cali-  Dakota  Code,  2,757  (1887);  Cali- 
fornia, 781    (Kerr),  identical.  fornia,   797    (Kerr),   similar 

23  Snyder,    7,233;    Wilson,   4,047; 
Dakota  Code,  2,755    (1887). 
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Sec.  1330.     Three  days'  notice. 

Whenever  the  right  of  re-entry  is  given  to  a  grantor  or 
lessor  in  any  grant  or  lease,  or  otherwise,  such  re-entry  may 
be  made  at  any  time  after  the  right  has  accrued  upon  three 
days'  previous  written  notice  of  intention  to  re-enter,  served 
in  the  mode  prescribed  by  paragraph   1328,  herein.-0 

Sec.  1331.     Action  without  three  days'  notice. 

An  action  for  the  possession  of  real  property  leased  or 
granted,  with  a  right  of  re-entry,  may  be  maintained  at  any 
time  after  the  right  to  re-enter  has  accrued,  without  the 
notice  prescribed  in  paragraph  just  preceding.27 

Sec.  1332.     Easements  attached  to  land. 

The  following  land  burdens,  or  servitudes  upon  land,  may 
be  attached  to  other  land  as  incidents  or  appurtenances,  and 
are  then  called  easements : 

First.     The  right  of  pasture. 

Second.     The  right  of  fishing. 

Third.     The  right  of  taking  game. 

Fourth.     The  right  of  way. 

Fifth.  The  right  of  taking  water,  wood,  minerals  and  other 
things. 

Sixth.     The  right  of  transacting  business  upon  land. 

Seventh.     The  right  of  conducting  lawful  sports  upon  land 

Eighth.  The  right  of  receiving  air,  light  or  heat  from  or 
over,  or  discharging  the  same  upon  or  over  land. 

Ninth.  The  right  of  receiving  water  from  or  discharging 
the  same  upon  land. 

Tenth.     The  right  of  flooding  land. 

Eleventh.  The  right  of  having  water  flow  without  diminu- 
tion or  disturbance  of  any  kind. 

Twelfth.    The  right  of  using  a  wall  as  a  party  wall. 

2«  Snyder,    7,230;    Wilson,   4,050;  **  Snyder,    7.l'.'!7;    Wilton,   -1,051; 

Dakota  Code,  2,758    (1887).  Dakota  Code,  2,769    (1887). 
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Thirteenth.  The  right  of  receiving  more  than  natural  sup- 
port from  adjacent  land  or  things  affixed  thereto. 

Fourteenth.  The  right  of  having  the  whole  of  a  division 
fence  maintained  by  a  coterminous  owner. 

Fifteenth.  The  right  of  having  public  conveyances  stopped, 
or  of  stopping  the  same  on  land. 

Sixteenth.     The  right  of  a  seat  in  church. 

Seventeenth.     The  right  of  burial.28 

Sec.  1333.    Easements  not  attached  to  land. 

The  following  land  burdens,  or  servitudes  upon  land,  may 
be  granted  and  held,  though  not  attached  to  land : 

First.  The  right  to  pasture,  and  of  fishing  and  taking 
game. 

Second.     The  right  of  seat  in  church. 

Third.     The  right  of  burial. 

Fourth.     The  right  of  taking  rents  and  tolls. 

Fifth.     The  right  of  way. 

Sixth.  The  right  of  taking  water,  wood,  minerals,  or  other 
things.29 

Sec.  1334.     Dominant  tenement. 

The  land  to  which  an  easement  is  attached  is  called  the 
dominant  tenement;  the  land  upon  which  a  burden  or  servi- 
tude is  laid  is  called  the  servient  tenement.30 

Sec.  1335.    Who  can  create  a  servitude. 

A  servitude  can  be  created  only  by  one  who  has  a  vested 
estate  in  the  servient  tenement.31 


28  Snyder,    7,238;    Wilson,    4,052,  so  Snyder,    7,240;    Wilson,    4,054; 
Dakota*  Code,    2,760    (1887);    Cali-  Dakota  Code,  2,762    (1887). 
fornia,   801    (Kerr),  identical.  31  Snyder,    7,241;    Wilson,    4,055, 

29  Snyder,    7,239;    Wilson,    4,053;  Dakota   Code,   2,763    (1887). 
Dakota   Code,    2,761     (1887);    Cali- 
fornia,  802    (Kerr),   identical. 
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Sec.  1336.     Who  cannot  hold  a  servitude. 

A  servitude  thereon  cannot  be  held  by  the  owner  of  the 

servient  tenement."2 

Sec.  1337.    Extent  of  servitude. 

The  extent  of  a  servitude  is  determined  by  the  terms  of 
the  grant,  or  the  nature  of  the  enjoyment  by  which  it  was 
acquired.33 

Sec.  1338.     Partition  of  servitude. 

In  ease  of  partition  of  the  dominant  tenement,  the  burden 
must  be  apportioned  according  to  the  division  of  the  dom- 
inant tenement,  but  not  in  such  a  way  as  to  increase  the 
burden  upon  the  servient  tenement.34 

Sec.  1339.     Right  of  future  owner. 

The  owner  of  a  future  estate  in  a  dominant  tenement,  may 
use  easements  attached  thereto,  for  the  purpose  of  viewing 
waste,  demanding  rent,  or  removing  an  obstruction  to  the 
enjoyment  of  such  easements,  although  such  tenement  is  occu- 
pied by  a  tenant.35 

Sec.  1340.     Action  to  enforce  easement. 

The  owner  of  any  estate  in  a  dominant  tenement,  or  the 
occupant  of  such  tenement,  may  maintain  an  action  for  the 
enforcement  of  an  easement  attached  thereto.30 


32Snyder,   7,242;    Wilson,    4,056;  84 Snyder,    7,244;    WUboti,    i 

Dakota  Code,  2,764   (1887).  Dakota   Code,   2,768    (1887). 

s"- Snyder,    7,243;    Wilson,    4,057;  8B  Snyder,    7,245;    Wilson,    l,059j 

Dakota   Code,    2,765    (1887);    Cali-       Dakota    Code,   2,767    M887). 
fornia,  806   (Kerr),  identical.  "« Snyder,    7,246;    Wilson,    4,060; 

Dakota  Code,  2,7(18   (1887). 
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Sec.  1341.     Action  for  possession. 

The  owner  in  fee  of  a  servient  tenement  may  maintain  an 
action  for  the  possession  of  the  land,  against  anyone  unlaw- 
fully possessed  thereof,  though  a  servitude  exists  thereon  in 
favor  of  the  public.37 

Sec.  1342.     Servitude,  how  extinguished. 

A  servitude  is  extinguished : 

First.  By  the  vesting  of  the  right  to  the  servitude  and 
the  right  to  the  servient  tenement  in  the  same  person. 

Second.    By  the  destruction  of  the  servient  tenement. 

Third.  By  the  performance  of  any  act  upon  either  tene- 
ment, by  the  owner  of  the  servitude,  or  with  his  assent,  which 
is  incompatible  with  its  nature  or  exercise;  or, 

Fourth.  When  the  servitude  was  acquired  by  enjoyment, 
by  disuse  thereof  by  the  owner  of  the  servitude  for  the 
period  prescribed  for  acquiring  title  by  enjoyment.38 

37  Snyder,    7,247;    Wilson,    4,061;  38  Snyder,    7,248;    Wilson,    4,062; 

Dakota  Code,   2,769    (1887).  Dakota   Code,   2,770    (1887);    Cali- 

fornia, 811    (Kerr),  identical. 
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3.     RIGHTS  AND   OBLIGATIONS   OF   OWNERS   OF 
REAL  PROPERTY. 


SECTION 

1343.  Land  includes  water. 

1344.  Above  and  below  surface. 

1345.  Banks  and  beds  of  streams. 

1346.  Highways. 

1347.  Lateral   support. 
134S.  Trees   on   land. 

1349.  Trees  on  line. 

1350.  Repair    and    taxes. 

1351.  Boundaries  and  fences. 

1352.  Limitations  to  those  specified. 

1353.  Uses  held  under  former  stat- 

ute. 

1354.  Use  defined. 

1355.  Estate  of  trustee  not  divested. 

1356.  Transfers    must    be    made    by 

record. 

1357.  Limitation    of    preceding   sec- 

tions. 

1358.  Requisites  of  a  trust. 


SECTION 

1359.  Trust  presumed,  when. 

1360.  Rights  of  innocent   purchaser. 

1361.  Express    trusts— Created    for 

what   purpose. 

1362.  Power   in   trust. 

1363.  Surplus   liable  to  credit) 

1364.  Certain  trust  may  be  created. 

1365.  Power   in    trust    may    be   cre- 

ated. 

1366.  Realty  passes,  how. 

1367.  Estate  in   trust   limited. 

1368.  Contingent   trust. 

1369.  Legal   estate. 

1370.  Undisposed  estates. 

1371.  Limited  disposal. 

1372.  Grant  separate  from  tru-t. 

1373.  Act  of  trustee  void,  when. 

1374.  Trust  ceases,  when. 


Sec.  1343.     Land  includes  water. 

The  owner  of  the  land  owns  water  standing  thereon,  or 
flowing  over  or  under  its  surface,  but  not  forming  a  definite 
stream.  Water  running  in  a  definite  stream,  formed  by 
nature  over  or  under  the  surface,  may  he  used  by  him  aa 
long  as  it  remains  there;  but  he  may  not  prevent  the  natural 
flow  of  the  stream,  or  of  the  natural  spring  from  which  it 
commences  its  definite  course,  nor  pursue  nor  pollute  the 
same.1 


Sec.  1344.     Above  and  below  surface. 

The  owner  of  land  in  fee  has  the  right  to  the  surface  and 
to  everything  permanently  situated  beneath  or  above  it.1 


i  Snyder,    7,249 ;     Wilson,    4,063  ; 
Dakota  Code,  2,771   (1887). 


2  Snyder,    7,250;     Wilson,    I 
Dakota  Code,  2,781    (1887). 
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Sec.  1345.     Banks  and  beds  of  streams. 

Except  where  the  grant  under  which  the  land  is  held 
indicates  a  different  intent,  the  owner  of  the  upland,  when 
it  borders  upon  a  navigable  lake  or  stream,  takes  to  the 
edge  of  the  lake  or  stream,  at  low-water  mark,  and  all  nav- 
igable rivers  shall  remain  and  be  deemed  public  highways. 
In  all  cases  where  the  opposite  banks  of  any  stream  not 
navigable  belong  to  different  persons,  the  stream  and  bed 
thereof  shall  become  common  to  both.3 

Sec.  1346.     Highways. 

An  owner  of  land,  bounded  by  a  road  or  street,  is  presumed 
to  own  to  the  center  of  the  way,  but  the  contrary  may  be 
shown.4 

Sec.  1347.     Lateral  support. 

Each  coterminous  owner  is  entitled  to  the  lateral  and  sub- 
jacent support  which  his  land  receives  from  the  adjoining 
land,  subject  to  the  right  of  the  owner  of  the  adjoining  land 
to  make  proper  and  usual  excavations  on  the  same  for  pur- 
poses of  construction,  on  using  ordinary  care  and  skill,  and 
taking  reasonable  precautions  to  sustain  the  land  of  the 
other,  and  giving  previous  reasonable  notice  to  the  other  of 
his  intention  to  make  such  excavations.5 

Sec.  1348.     Trees  on  land. 

Trees  whose  trunks  stand  wholly  upon  the  land  of  one 
owner,  belong  exclusively  to  him,  although  their  roots  grow 
into  the  land  of  another.6 


3  Snyder,    7,251;     Wilson,    4,068:  5  Snyder,    7,253;     Wilson,    4,070; 
Dakota  Code,   2,782    (1887).                    Dakota   Code,   2,784    (1887);    Cali- 

4  Snyder,    7,252;     Wilson,    4,068,        fornia,  832    (Kerr),  identical. 
Dakota  Code,  2,783   (1887).  «  Snyder,    7,254;     Wilson,    4,071; 

Dakota  Code,  2,785    (1887). 


971  PROPERTY    REAL. 

Sec.  1349.     Trees  on  line. 

Trees   whose   trunks   stand   partly   on   the   land    of   two   or 
more  coterminous  owners  belong  to  them  in  common.1 


Sec.  1350.    Repair  and  taxes. 

The  owner  of  a  life  estate  must  keep  the  buildings  and 
fences  in  repair  from  ordinary  waste,  and  must  pay  the 
taxes  and  other  annual  charges,  and  a  just  proportion  of 
extraordinary  assessments  benefiting  the  whole  inheritance." 

Sec.  1351.     Boundaries  and  fences. 

Coterminous  owners  are  mutually  bound  equally  to  main- 
tain: 

First.     The  boundaries  and  monuments  between  them. 

Second.  The  fences  between  them,  unless  one  of  them 
chooses  to  let  his  land  lie  open  as  a  public  common,  in  which 
case,  if  he  afterwards  encloses  it,  he  must  refund  to  the 
other  a  just  proportion  of  the  value,  at  that  time,  of  any 
division  fence  made  by  the  latter.9 

Sec.  1352.     Limitations  to  those  specified. 

Uses    and   trusts,    in   relation   to   real   properly,    are    I 
only  which  are  specified  in  this  chapter.10 

Sec.  1353.     Uses  held  under  former  statute. 

Every  estate  which  is  now  held  as  a  use,  executed  under  any 
former  statute  of  this  State,  is  confirmed  as  a   Legal   estate." 


'Snyder,    7,255;    Wilson,    4,072;  ">  Snyder,    7,261;    Wilson,    I 

Dakota  Code,  2,780   (1887).  Dakota    Code,   2,789    (1887);    Call- 

BSnyder,    7,250;    Wilson,    4,073:  fornia,  847   (Kerr),  identical. 

Dakota  Code,  2,787  (1887).  uSnyder,   7,262 ;    Wilson,    l,077j 

BSnyder,    7,257;    Wilson,    4,074;  Dakota  Code,  2,790    (1887). 
Dakota    Code,    2,788     (1887);    Cali- 
fornia, 841    (Kerr),   identical. 
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Sec.  1354.    Use  defined. 

Every  person,  who,  by  virtue  of  any  transfer  or  devise,  is 
entitled  to  the  actual  possession  of  real  property,  and  the 
receipts  of  the  rents  and  profits  thereof,  is  deemed  to  have  a 
legal  estate  therein,  of  the  same  quality  and  duration,  and 
subject  to  the  same  conditions  as  his  beneficial  interest.13 

Sec.  1355.    Estate  of  trustee  not  divested. 

The  last  section  does  not  divest  the  estate  of  any  trustee 
in  a  trust  heretofore  existing,  where  the  title  of  such  trustee 
is  not  merely  nominal,  but  is  connected  with  some  power  of 
actual  disposition  or  management  in  relation  to  the  real  prop- 
erty, which  is  the  subject  of  the  trust.14 

Sec.  1356.    Transfers  must  be  made  by  record. 

Every  disposition  of  real  property,  whether  by  transfer 
or  will,  must  be  made  directly  to  the  person  in  whom  the 
right  to  possession  and  profits  is  intended  to  be  vested,  and 
not  to  any  other,  to  the  use  of  or  in  trust  for  such  person; 
and  if  made  to  any  person,  to  the  use  of  or  in  trust  for 
another,  no  estate  or  interest  vests  in  the  trustee;  but  he 
must  execute  a  release  of  the  property  to  the  beneficiary 
on  demand,  the  latter  paying  the  expense  thereof.15 

Sec.  1357.    Limitation  of  preceding  sections. 

The  preceding  sections  of  this  chapter  do  not  extend  to 
trusts  arising  or  resulting  by  implication  of  law,  nor  prevent 
or  affect  the  creation  of  such  express  trusts  as  are  herein- 
after authorized  and  defined.16 


is  Snyder,    7,263;  Wilson,  4,077;            is  Snyder,    7,265;    Wilson,    4,079; 

Dakota  Code,  2,79l'  (1887).  Dakota  Code,  2,793   (1887). 

i*  Snyder,    7,264;  Wilson,  4,078;            is  Snyder,    7,266;    Wilson,    4,080; 

Dakota  Code,  2,792  (1887).  Dakota  Code,   2,794    (1887). 
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Sec.  1358.    Requisites  of  a  trust. 

No  trust  in  relation  to  real  property  is  valid,  onleaa  created 
or  declared: 

First.  By  a  written  instrument,  subscribed  by  the  trustee 
[trustor]  or  by  bis  agent  thereto  authorized  by  writing. 

Second.  By  the  instrument  under  which  the  trustee  claims 
the  estate  effected;  or, 

Third.    By  operation  of  law.17 

Sec.  1359.    Trust  presumed,  when. 

When  a  transfer  of  real  property  is  made  to  one  person, 
and  the  consideration  therefor  is  paid  by  or  for  another,  ;i 
trust  is  presumed  to  result  in  favor  of  the  person  by  or  for 
whom  such  payment  is  made.18 

Sec.  1360.    Rights  of  innocent  purchaser. 

No  implied  or  resulting  trust  can  prejudice  the  rights  of  a 
purchaser  or  incumbrances  of  real  property,  for  value  and 
without  notice  of  the  trust.19 

Sec.  1361.    Express  trusts — Created  for  what  purpose. 

Express  trusts  may  be  created  for  any  of  the  following 
purposes : 

First.  To  sell  real  property  and  apply  or  dispose  of  the 
proceeds  in  accordance  with  the  instrument  creating  the 
trust. 

Second.  To  mortgage  or  release  real  property  for  the 
benefit  of  annuitants  or  other  legatees,  or  for  the  purpose  of 
satisfying  any  charge  thereon. 

Third.  To  receive  the  rents  and  profits  of  real  property, 
and  pay  them  to  or  apply  them  to  the  use  of  any   person, 

"Snyder,   7,267;    Wilson,   4,081;  fornia,  853  (Kerr),  identical;  North 

Dakota  Code,  2,795    (1887);    Cali-  Dakota,  4,822  (1905),  identical, 
fornia,  852   (Kerr),  identical.  " Snyder,  7,269      W\]     n     I 

isSnyder,   7,2r,8:    Wilson,  4.082:  Dakota  Code,  2,797     '   91      •   ilifor- 

Dakota  Code,  2,79G    (1887);    Cali-  nia,   85(5    (Kerr),    Identical. 
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whether  ascertained  at  the  time  of  the  creation  of  the  trust, 
or  not,  for  himself  or  for  his  family,  during  the  life  of  such 
person,  or  for  any  shorter  term. 

Fourth.  To  receive  the  rents  and  profits  of  real  property, 
and  to  accumulate  the  same  for  the  purposes  and  within  the 
limits  prescribed  by  the  same  title.20 

Sec.  1362.     Power  in  trust. 

A  devise  of  real  property  to  executors  or  other  trustees, 
to  be  sold  or  mortgaged,  where  the  trustees  are  not  also 
empowered  to  receive  the  rents  and  profits,  vests  no  estate 
in  them ;  but  the  trust  is  valid  as  a  power  in  trust.21 

Sec.  1363.     Surplus  liable  to  creditors. 

Where  a  trust  is  created  to  receive  the  rents  and  profits 
of  real  property,  and  no  valid  direction  for  accumulation  is 
given,  the  surplus  of  such  rents  and  profits,  beyond  the  sum 
that  may  be  necessary  for  the  support  and  education  of  the 
person  for  whose  benefit  the  trust  is  created,  is  liable  to  the 
claims  of  the  creditors  of  such  person,  in  the  same  manner  as 
personal  property,  which  cannot  be  reached  by  execution.22 

Sec.  1364.     Certain  trust  may  be  created. 

Where  an  express  trust  in  relation  to  real  property  is 
created  for  any  purpose  not  enumerated  in  the  preceding 
sections,  such  trust  vests  no  estate  in  the  trustees;  but  the 
trust,  if  directing  or  authorizing  the  performance  of  any 
act  which  may  be  lawfully  performed  under  a  power,  is 
valid  as  a  power  in  trust;  subject  to  the  provisions  in  rela- 
tion to  such  powers  contained  in  article  five  of  chapter  ninety- 
one  of  Snyder's  Compiled  Laws.23 

20  Snyder,  7,270;  Wilson,  4,084;  22  Snyder,  7,272;  Wilson,  4,036; 
Dakota  Code,  2,798  (1887);  Cali-  Dakota  Code,  2,800  (1887);  Cali- 
fornia, 857    (Kerr),  identical.  fornia,  859    (Kerr),   identical. 

21  Snyder,  7,271;  Wilson,  4,085;  23  Snyder,  7,273;  Wilson,  4,087; 
Dakota  Code,  2,799   (1887).  Dakota  Code,  2,801   (1887). 
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Sec.  1365.     Power  in  trust  may  be  created. 

Nothing  in  this  chapter  prevents  the  creation  of  a  power 
m  trust  for  any  of  the  purposes  for  which  an  express  trust 
may  be  created.24 

Sec.  1366.     Realty  passes,  how. 

In  every  case  where  a  trust  is  valid  as  a  power  in  trust,  the 
real  property  to   which  the  trust   relates  remains   or   , 
by  succession  to  the  persons  otherwise  entitled,  subject   to  the 
execution  of  the  trust  as  a  power  in  trust.-'' 

Sec.  1367.    Estate  in  trust  limited. 

Except   as   hereinafter   otherwise   provided,    every    expi 
trust  in  real  property,   valid  as  such,  in  its  creation, 
the  whole  estate  in  the  trustees,  subject  only  to  the  execu- 
tion of  the  trust.     The  beneficiaries  take  no  estate  or  in;. 
in   the  property,   but   may   enforce   the   performance    of   t In- 
trust.26 

Sec.  1368.     Contingent  trust. 

Notwithstanding  anything  contained  in  the  last  section,  the 
author  of  a  trust  may,  in  its  creation,  prescribe  to  whom  the 
real  property  to  which  the  trust  relates  shall  belong,  in  the 
event  of  the  failure  or  termination  of  the  trust,  and  may 
transfer  or  devise  such  property,  subject  to  the  execution  of 
the  trust.27 

Sec.  1369.    Legal  estate. 

The  grantee  or  devisee  of  real  property  subject  to  a  trust 
requires  a  legal  estate  in  the  property,  against  all  prisons 
except  the  trustees  and  those  lawfully  claiming  under  them.M 

^Rnyder,    7,274;    Wilson,   4,088;  z'Snyder,    7.l>77;    Wilson,    4,001 ; 

Dakota  Code,  2,802   (1887).  Dakota  Code,  2,80(5   I  1887). 

-'■--Snyder,    7,275;    Wilson,    4,089;  28  Snyder,    7,278;    Wilson,    1,0 

Dakota  Code,  2,803  (1887).  Dakota  Code,  2,808  I  1887 1  .  <  alitor- 

aoSnydor,    7,270;    Wilson,    4,090;  nia,  805    (Kerr),   identical. 
Dakota    Code,   2,804    (1887);    Cali- 
fornia,  8G3    (Kerr),  identical. 
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Sec.  1370.    Undisposed  estates. 

Where  an  express  trust  is  created  in  relation  to  real  prop- 
erty, every  estate  not  embraced  in  the  trust,  and  not  other- 
wise disposed  of,  is  left  in  the  author  of  the  trust  or  his 
successors.29 

Sec.  1371.     Limited  disposal. 

The  beneficiary  of  a  trust  for  the  receipt  of  the  rents  and 
profits  of  real  property,  or  for  the  payment  of  an  annuity 
out  of  such  rents  and  profits,  may  be  restrained  from  dis- 
posing of  his  interest  in  such  trust  during  his  life,  or  for  a 
term  of  years,  by  the  instrument  creating  the  trust.30 

Sec.  1372.     Grant  separate  from  trust. 

Where  an  express  trust  is  created  in  relation  to  real  prop- 
erty, but  is  not  contained  or  declared  in  the  grant  to  the 
trustee,  or  in  an  instrument  signed  by  him,  and  recorded 
in  the  same  office  with  the  grant  to  the  trustee,  such  grant 
must  be  deemed  absolute  in  favor  of  the  subsequent  creditors 
of  the  trustee  not  having  notice  of  the  trust,  and  in  favor 
of  purchasers  from  such  trustee  without  notice,  and  for  a 
valuable    consideration.31 

Sec.  1373.    Act  of  trustee  void,  when. 

Where  a  trust  in  relation  to  real  property  is  expressed 
in  the  instrument  creating  the  estate,  every  transfer  or 
other  act  of  the  trustees,  in  contravention  of  the  trust,  is 
absolutely  void.32 

Sec.  1374.    Trust  ceases,  when. 

When  the  purpose  for  which  an  express  trust  was  created 
ceases,  the  estate  of  the  trustee  also  ceases.33 

29  Snyder,    7,279;    Wilson,  4,093;  32  Snyder,    7,282;    Wilson,    4,096; 

Dakota  Code,  2,807  (1887)  ;  Califor-       Dakota  Code,  2,810  (1S87)  ;  Califor- 
nia, 866   (Kerr),  identical.  nia,   870    (Kerr),   identical. 

so  Snyder,    7,280;    Wilson,  4,094;  33  Snyder,    7,283;    Wilson,   4,097; 

Dakota  Code,  2,808   (18S7).  Dakota  Code,  2,811   (1887). 

3i  Snyder,    7,281;    Wilson,  4,095; 
Dakota  Code,  2,809   (1887). 
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4.     POWERS  CONCERNING  REAL  PROPERTY. 


SECTION 

1375.  Powers  limited  to  those  speci- 

fied. 

1376.  Power    of    attorney    excluded. 

1377.  Power  defined. 

1378:  Author   of   power   defined. 
1379.  Powers  classified. 
13S0.  General    powers. 
1381.  Special   powers. 
13S2.  Beneficial  powers. 

1383.  Power  in  trust. 

1384.  General  power  in  trust. 
13S5.  Special    power    in    trust — Ca- 
pacity to  create,  etc. 

1386.  Power  may  be  reserved. 

1387.  Power  irrevocable  unless  right 

reserved. 
13S8.  Power  is  lien,  when. 
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1395.  Execution  by  will. 

1396.  Execution  by  grant. 
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be  expressed. 

1402.  Consent    of    survivors. 


1406. 
1407. 
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1409. 

1410. 
1411. 


SECTION 

1403.  Validity    without    rental    by 

power. 

1404.  Instrument  bo  be  deemed  con- 

veyance. 

1405.  Disposition    charge    valid    to 
extent    of   power. 

Time  runs  from   when. 
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when. 
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Fraud — Effect  of. 
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woman. 

1412.  Estates  changed  into  fee. 
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1416.  Power   deemed   absolute. 

1417.  Reserved    power. 
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1421.  Extinguishing  grant. 

1422.  Mortgage  binds  power. 

1423.  Effect  of  mortgage. 
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1425.  Other  power  void. 

1426.  Enforceable   power. 
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Discret  ionary   power. 
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1 132.  Trust   for  benefit  of  creditors, 
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I  13  l.  ( lertain  law  applies, 


1428. 
1429. 
1  130. 


Sec.  1375.     Powers  limited  to  those  specified. 

Powers  in  relation  to  real  property  are  those  only   which 
are  specified  in  this  chapter.1 

iSnyder,    7,284;    Wilson,    4,098;    Dakota  Code,  2,812  (1887). 
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Sec.  1376.    Power  of  attorney  excluded. 

The  provisions  of  this  chapter  do  not  extend  to  a  simple 
power  of  attorney  to  convey  real  property  in  the  name  of 
the  owner  and  for  his  benefit.2 

Sec.  1377.    Power  denned. 

A  power,  as  the  term  is  used  in  this  chapter,  is  an  authority 
to  do  some  act  in  relation  to  real  property,  or  to  the  crea- 
tion or  revocation  of  an  estate  therein,  or  a  charge  thereon, 
which  the  owner  granting  or  reserving  such  power  might 
himself  perform  for  any  purpose.3 

Sec.  1378.    Author  of  power  denned. 

The  author  of  a  power,  as  the  term  is  used  in  this  chapter, 
is  the  person  by  whom  a  power  is  created,  whether  by  grant 
or  devise ;  and  the  holder  of  a  power  is  the  person  in  whom 
a  power  is  vested,  whether  by  grant,  devise  or  reservation.4 

Sec.  1379.     Powers  classified. 

Powers  are  general  or  special,  and  beneficial  or  in  trust.5 

Sec.  1380.     General  powers. 

A  power  is  general  when  it  authorizes  the  alienation  or 
incumbrance  of  a  fee  in  the  property  embraced  therein,  by 
grant,  will  or  charge,  or  any  of  them,  in  favor  of  any  person 
whatever.6 

Sec.  1381.     Special  powers. 

A  power  is  special : 

First.  When  a  person  or  class  of  persons  is  designated,  to 
whom  the  disposition  of  property  under  the  power  is  to  be 
made ;  or, 

2  Snyder,  7,285;  Wilson,  4,099;  *  Snyder,  7,289;  Wilson,  4,101; 
Dakota  Code,   2,813    (1887).  Dakota    Code,    2,815     (1887). 

3  Snyder,   7,   286;    Wilson,   4,100;  5  Snyder,    7,288;     Wilson,    4,102; 
Dakota  Code,  2,814    (1887);   North  Dakota   Code,   2,816    (1887). 
Dakota,  4,840    (1905),  identical.  e  Snyder,    7,289;     Wilson,    4,103; 

Dakota  Code,  2,817   (1887). 
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Second.  When  it  authorizes  the  alienation  or  incumbrance 
by  means  of  a  grant,  will,  or  charge  of  only  an  estate  Less 
than  a  fee.7 

Sec.  1382.    Beneficial  power. 

A  power  is  beneficial  when  no  person  other  than  its  holder 
has,  by  the  terms  of  its  creation,  any  interest  in  its  execu- 
tion.8 

Sec.  1383.    Power  in  trust. 

A  power  is  in  trust  when  any  person  or  class  of  persons, 
other  than  its  holder,  has,  by  the  terms  of  its  creation,  an 
interest  in  its  execution.9 

Sec.  1384.     General  power  in  trust. 

A  general  power  is  in  trust  when  any  person  or  class  of 
persons  other  than  its  holder,  is  designated  as  entitled  to 
the  proceeds  or  the  disposition  or  charge  authorized  by  the 
power  or  to  any  portion  of  the  proceeds  or  other  benefits  to 
result  from  its  execution.10 

Sec.  1385.  Special  power  in  trust — Capacity  to  create  vested 
in  whom. 

A  special  power  is  in  trust: 

First.  When  the  disposition  or  charge  which  it  author- 
izes is  limited  to  be  made  to  any  person,  or  class  of  persons, 
other  than  the  holder  of  the  power;  or, 

Second.  When  any  person  or  class  of  persons,  other  than 
the  holder,  is  designated  as  entitled  to  any  benefit  from  the 
disposition  or  charge  authorized  by  the  power.11 

No  person  is  capable  b?  creating  a  power  who  is  not  at  the 
same  time  capable  of  granting  some  estate  in  the  property  to 
which  the  power  relates.12 

i  Snyder,    7,290;    Wilson,  4,104;  w  Snyder,   7,293;    Wilson,   4,107; 

Dakota  Code,  2,818  (1887).  Dakota  Code,  2,821    (188" 

BSnyder,    7,201;    Wilson,  4,105;  "Snyder,   7,294;    Wilton,   4,108; 

Dakota  Code,  2,819   (1887).  Dakota    Code,    2,822    (If 

» Snyder,    7,292;    Wilson,  4,106;  "Snyder,   7,295;    Wilson,   4,100| 

Dakota  Code,  2,820  (1887).  Dakota  Code,  2,828  I  1887). 
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A  power  may  be  vested  in  any  person.13 

A  power  may  be  created  only: 

First.  By  a  suitable  clause  contained  in  a  grant  of  some 
estate  in  the  real  property  to  which  the  power  relates,  or  in 
an  agreement  to  execute  such  a  grant;  or, 

Second.     By  a  devise  contained  in  a  will.14 

Sec.  1386.    Power  may  be  reserved. 

The  grantor  in  any  conveyance  may  reserve  to  himself  any 
power,  beneficial  or  in  trust,  which  he  might  lawfully  grant 
to  another;  and  every  power  thus  reserved  is  subject  to  the 
provisions  of  this  chapter  in  the  same  manner  as  if  granted 
to  another.15 

Sec.  1387.     Power  irrevocable  unless  right  reserved. 

Every  power,  beneficial  or  in  trust,  is  irrevocable  unless 
an  authority  to  revoke  it  is  given  or  reserved  in  the  instru- 
ment creating  the  power.16 

Sec.  1388.     Power  is  lien,  when. 

A  power  is  a  lien  upon  the  real  property  which  it  em- 
braces from  the  time  the  instrument  in  which  it  is  contained 
takes  effect;  except  that  against  creditors,  purchasers  and 
incumbrancers,  in  good  faith  and  without  notice,  from  any 
person  having  an  estate  in  such  real  property,  the  power  is  a 
lien  only  from  the  time  the  instrument  in  which  it  is  con- 
tained is  duly  recorded.17 

Sec.  1389.     Power  a  security. 

Where  a  power  to  sell  real  property  is  given  to  a  mort- 
gagee  or  other  incumbrancer,   in   an  instrument   intended   to 

"Snyder,    7,296;    Wilson,    4.110;  "Snyder,    7,200;    Wilson,    4,113; 

Dakota  Code,  2,824    (1887).  Dakota  Code,  2,827   (1187).' 

"Snyder,    7,297;    Wilson,    4,111;  "Snyder,    7,300;    Wilson,    4,114; 

Dakota  Code,  2,825    (1887).  Dakota  Code,  2,828   (1887). 

"Snyder,    7,298;    Wilson,    4,112; 
Dakota    Code,    2,826     (1887). 
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secure  the  payment  of  money,  the  power  is  to  be  deemed  a 
part  of  the  security  and  vests  in  any  person  who.  by  assign- 
ment, becomes  entitled  to  the  money  so  secured  to  be  paid. 
and  may  be  executed  by  him  whenever  the  assignment  is 
duly  acknowledged  and  recorded.18 

Sec.  1390.     Power  cannot  be  executed,  when. 

A  power  cannot  be  executed  by  any  person  not  capable  of 
disposing  of  real  property.' y 

Sec.  1391.     Married  woman  may  execute  power. 

A  married  woman  may  execute  a  power  during  her  mar- 
riage without  the  concurrence  of  her  husband,  unless  other- 
wise prescribed  by  the  terms  of  the  power.20 

Sec.  1392.     Married  woman  cannot  execute  power,  when. 

No  power  can  be  executed  by  a  married  woman  before  she 
attains  her  majority,  nor  without  being  acknowledged  by 
her.21 

Sec.  1393.    Power,  how  executed. 

A  power  can  be  executed  only  by  a  written  instrument 
which  would  be  sufficient  to  pass  the  estate  or  interest  in- 
tended to  pass  under  the  power,  if  the  person  executing  the 
power  was  the  actual  owner.22 

Sec.  1394.     Power  vested  in  several  persons. 

Where  a  power  is  vested  in  several  persons  all  must  unite 
in  its  execution;  but  in  case  any  one  or  more  of  them  is 
dead,  the  power  may  be  executed  by  the  survivor  or  sur- 
vivors, unless  otherwise  prescribed  by  the  terms  of  the 
power.23 

i»Snyder,    7,301;    Wilson,  4,115;  » Snyder,    7,304;    Wilson,    4,118] 

Dakota  Code,  2,820    (1887).  Dakota   Code,   2,832    (1887). 

i»Snydor,   7,302;    Wilson,  4,110;  «  Snyder,   7,305;    Wilson,    4,119; 

Dakota  Code,  2.830  (1887).  Dakota  Code,  2,833   (1887). 

zoSnydor,   7,303;    Wilson,  4,117;  *8 Snyder,   7.: :t<><;:    Wilson,    1,120; 

Dakota  Code,  2,831   (1887).  Dakota  Code,  2,834   |  1887). 
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Sec.  1395.     Execution  by  will. 

Where  a  power  to  dispose  of  real  property  is  confined  to  a 
disposition  by  devise  or  will,  the  instrument  of  execution 
must  be  a  will  duly  executed  according  to  the  provisions  of 
the  chapter  on  wills.24 

Sec.  1396.    Execution  by  grant. 

Where  a  power  is  confined  to  a  disposition  by  grant  it 
cannot  be  executed  by  will,  even  though  the  disposition  is 
not  intended  to  take  effect  until  after  the  death  of  the  person 
executing  the  power.25 

Sec.  1397.    Instrument  insufficient  to  pass  estate,  when. 

Where  the  author  of  a  power  has  directed  or  authorized 
it  to  be  executed  by  an  instrument  which  would  not  be  suffi- 
cient in  law  to  pass  the  estate,  the  power  is  not  void,  but 
its  execution  is  to  be  governed  by  the  rules  before  prescribed 
in  this  chapter.26 

Sec.  1398.     Observance  of  additional  formalities  unnecessary. 

Where  the  author  of  a  power  has  directed  any  formalities 
to  be  observed  in  its  execution,  in  addition  to  those  which 
would  be  sufficient  to  pass  the  estate,  the  observance  of  such 
additional  formalities  is  not  necessary  to  a  valid  execution 
of  the  power.27 

Sec.  1399.    Nominal  condition  may  be  disregarded. 

Where  the  conditions  annexed  to  a  power  are  merely 
nominal,  and  evince  no  intention  of  actual  benefit  to  the 
party  to  whom  or  in  whose  favor  they  are  to  be  performed, 
they  may  be  wholly  disregarded  in  the  execution  of  the 
power.28 

24  Snyder,  7,307;  Wilson,  4,121;  27  Snyder,  7,310;  Wilson,  4,124; 
Dakota  Code,  2,835   (18S7).  Dakota  Code,  2,838   (1887). 

25  Snyder,  7,308;  Wilson,  4,122;  2s  Snyder,  7,311;  Wilson,  4,125; 
Dakota  Code,  2,830   (1887).  Dakota  Code,  2,839    (1887). 

26  Snyder.    7,309;    Wilson,   4,123; 
Dakota   Code,   2,837    (1887). 
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Sec.  1400.     What  conditions  must  be  observed. 

"With  the  exceptions  contained  in  the  preceding  sections  the 
intentions  of  the  author  of  a  power  as  to  the  mode,  time 
and  conditions  of  its  execution  must  be  observed,  subject  to 
the  power  of  a  district  court  to  supply  a  defective  execution 
in  the  cases  provided  for  in  sections  and  .20 


Sec.  1401.     Consent  of  third  party  must  be  expressed. 

"When  the  consent  of  a  third  person  to  the  execution  of  a 
power  is  requisite,  such  consent  must  be  expressed  in  the 
instrument  by  which  the  power  is  executed,  or  be  certified 
in  writing  thereon.  In  the  first  case  the  instrument  of  execu- 
tion, in  the  second,  the  certificate,  must  be  subscribed  by  the 
party  whose  consent  is  required,  and  to  entitle  the  instrument 
to  be  recorded,  such  signature  must  be  duly  proved  or  ac- 
knowledged.30 

Sec.  1402.     Consent  of  survivors. 

Where  the  consent  of  several  persons  to  the  execution  of  a 
power  is  requisite,  all  must  consent  thereto;  but  in  ease  any 
one  or  more  of  them  is  dead,  the  consent  of  the  survivors  is 
sufficient,  unless  otherwise  prescribed  by  the  terms  of  the 
power.31 

Sec.  1403.     Validity  without  recital  by  power. 

Every  instrument  executed  by  the  holder  of  a  power,  con- 
veying an  estate  or  creating  a  charge  which  such  holder 
would  have  no  right  to  convey  or  create,  excepl  by  virtue  of 
his  power,  is  to  be  deemed  a  valid  execution  of  the  power, 
even  though  not  recited  or  referred  to  therein. 


32 


zoSnyder,    7.312;    Wilson,  4,120;            Bi  Snyder,    7,314;  Wilson,    *,128j 

Dakota  Code,  2,840  (1887).  Dakota   Code,  2,842  (1887). 

aoSnyder,    7,313;    Wilson,  4,127;            82  Snyder.    7,815;  Wilton,    ■«.  120] 

Dakota' Code,  2,841   (1887).  Dakota  Code,  2,848  (  1887). 


§§  1404-1408        merwine's  trial  op  title  to  land.  984 

Sec.  1404.     Instrument  to  be  deemed  conveyance. 

Every  instrument  except  a  will,  in  execution  of  a  power, 
even  though  the  power  is  one  of  revocation  only,  is  to  be 
deemed  a  conveyance.33 


Sec.  1405.    Disposition  charge  valid  to  extent  of  power. 

A  disposition  of  charge,  by  virtue  of  a  power  more  exten- 
sive than  was  authorized  thereby,  is  not  therefore  void;  but 
every  estate  or  interest  so  created,  so  far  as  it  is  embraced 
by  the  terms  of  the  power,  is  valid.34 

Sec.  1406.    Time  runs  from  when. 

The  period  during  which  the  absolute  right  of  alienation 
may  be  suspended  by  an  instrument  in  execution  of  a  power, 
must  be  computed,  not  from  the  date  of  the  instrument,  but 
from  the  time  of  the  creation  of  the  power.35 

Sec.  1407.    Estate  can  be  given  only,  when. 

No  estate  or  interest  can  be  given  or  limited  to  any  person, 
by  an  instrument  in  execution  of  a  power,  which  could  not 
have  been  given  or  limited  at  the  time  of  the  creation  of  the 
power.36 

Sec.  1408.    Married  woman  may  create  estate. 

When  a  married  woman,  entitled  to  an  estate  in  fee,  is 
authorized  by  a  power  to  dispose  of  such  an  estate  during 
her  marriage,  she  may  by  virtue  of  such  power,  create  any 
estate  which  she  might  create  if  unmarried.37 


S3  Snyder,    7,316;    Wilson,    4,130;  36  Snyder,    7,310;  Wilson,   4,133; 

Dakota  Code,  2,844  (1887).  Dakota  Code,  2,847  (1887). 

34  Snyder,    7,317;    Wilson,    4,131;            37  Snyder,    7,320;  Wilson,    4,134; 
Dakota  Code,  2,845   (1887).  Dakota  Code,  2,848  (1887). 

35  Snyder,    7,318;    Wilson,    4,132; 
Dakota  Code,   2,846    (1887). 
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Sec.  1409.     Relief  from  defects. 

Purchasers  for  a  valuable  consideration,  claiming  umi 
defective    execution    of   a   power,    are    entitled    to    the    Bame 
relief  as  similar  purchasers  claiming  under  a  defective  con- 
veyance from  an  actual  owner.38 

Sec.  1410.    Fraud— Effect  of. 

Instruments  in  execution  of  a  power  are  affected  by  fraud 
in  the  same  manner  as  like  instruments  executed  by  owners 
or  trustees.39 

Sec.  1411.    Power  given  to  married  woman. 

A  general  and  beneficial  power  is  valid  which  gives  to  a 
married  woman  power  to  dispose,  during  her  marriage,  and 
without  the  concurrence  of  her  husband,  of  a  present  or 
future  estate  in  real  property  conveyed  or  devised  to  her 
in  fee.40 

Sec.  1412.    Estates  changed  into  fee. 

Where  an  absolute  power  of  disposition,  not  accompanied 
by  any  trust,  is  given  to  the  owner  of  a  particular  estate  for 
life  or  years,  such  estate  is  changed  into  a  fee,  absolute  in 
favor  of  creditors,  purchasers  and  incumbrancers,  but  subject 
to  any  future  estates  limited  thereon,  in  case  the  power 
should  not  be  executed,  or  the  property  should  not  be  sold 
for  the  satisfaction  of  debts.41 

Sec.  1413.    Same. 

Where  an  absolute  power  of  disposition,  not   a< mpanied 

by  any  trust,  is  given  to  any  person  to  whom  no  particular 
estate    is   limited,    such   person    also   takes   a    fee,    subject    to 


38  Snyder,    7,321;    Wilson,  4,135;  «°  Snyder,   7,323 ;    Wilwm,    *,1S7; 

Dakota  Code,  2,849  (1887).  Dakota  Code,  2,851   (1887). 

39Rnyder,   7,322;    Wilson,  4,136;  "Snyder,   7,824 ;    Wilton,    ' 

Dakota  Code,  2,850  (1887).  Dakota  Code,  2,852  (1887). 
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any  future  estate  that  may  be  limited  thereon,  but  absolute 
in  favor  of  creditors,  purchasers   and  incumbrancers.42 

Sec.  1414.     Same. 

In  all  cases  where  an  absolute  power  of  disposition  is 
given,  not  accompanied  by  any  trust,  and  no  remainder  is 
limited  on  the  estate  of  the  holder  of  the  power,  he  is  enti- 
tled to  an  absolute  fee.43 

Sec.  1415.    Same. 

Where  a  general  and  beneficial  power  to  devise  the  inher- 
itance is  given  to  the  owner  of  an  estate  for  life  or  years,  he 
is  deemed  to  possess  an  absolute  power  of  disposition,  within 
the  meaning  of  the  last  three  sections.45 

Sec.  1416.     Power  deemed  absolute. 

Every  power  of  disposition  is  deemed  absolute,  by  means 
of  which  the  holder  is  enabled  in  his  lifetime  to  dispose  of 
the  entire  fee,  in  possession  or  in  expectancy,  for  his  own 
benefit.40 

Sec.  1417.     Reserved  power. 

Where  the  grantor  in  any  conveyance  reserves  to  himself 
for  his  own  benefit,  an  absolute  power  of  revocation,  such 
grantor  is  still  to  be  deemed  the  absolute  owner  of  the  estate 
conveyed,  so  far  as  the  rights  of  creditors  and  purchasers  are 
concerned.47 

Sec.  1418.     Beneficial  power  valid. 

A  special  and  beneficial  power  is  valid  which  is  granted: 
First.      To   a  married  woman   to   dispose,   during  the   mar- 
riage, of  any  estate,  less  than  a  fee,  beh  nging  to  her,  in  the 
property  to  which  the  power  relates ;  or, 

«Snyder,    7,325;    Wilson,    4,139;  <e  Snyder,   7,328;    Wilson,    4,142; 

Dakota  Code,  2,853   (1887).  Dakota  Code,  2,856   (1887). 

43  Snyder,    7,326;    Wilson,    4,140;  ^  Snyder,    7,329;    Wilson,   4,143; 

Dakota  Code,  2,854    (1887).  Dakota   Code,   2,857    (1887). 

45  Snyder,    7,327;    Wilson,    4,141; 
Dakota  Code,  2,855    (1887). 
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Second.  To  the  owner  of  a  life  estate  in  the  property 
embraced  in  the  power  to  make  leases,  commencing  in  pos- 
session during  his  life.48 


Sec.  1419.     Power  to  lease. 

A  special  and  beneficial  power  to  make  leases  of  agricul- 
tural land  for  more  than  ten  years,  or  of  town  or  city  lots 
for  more  than  twenty  years,  is  void  only  as  to  the  time 
beyond  ten  or  twenty  years,  and  authorizes  leases  for  those 
terms  or  less.49 

Sec.  1420.    Power  annexed  to  estate. 

The  power  of  the  owner  of  a  life  estate  to  make  leases 
is  not  transferable  as  a  separate  interest,  but  is  annexed  to 
his  estate,  and  will  pass,  unless  specially  excepted,  by  any 
grant  of  such  estate.  If  specially  excepted  in  any  such 
grant,  it  is  extinguished.50 

Sec.  1421.     Extinguishing  grant. 

The  power  of  the  owner  of  a  life  estate  to  make  leases 
may  be  released  by  him  to  any  person  entitled  to  a  future 
estate  in  the  property,  and  is  thereupon  extinguished.51 

Sec.  1422.     Mortgage  binds  power. 

A  mortgage  executed  by  the  owner  of  a  life  estate  having  ;i 
power  to  make  leases,  or  by  a  married  woman,  by  virtue  of 
any  beneficial  power,  does  not  extinguish  or  suspend  the 
power,  but  the  power  is  bound  by  the  mortgage  in  the  same 
manner  as  the  real  property  embraced  therein. 


4«Snyder,    7,330;    Wilson,  4,144;  "Snyder.    7.3.'i:i;  Wilson,    4,147; 

Dakota   Code,   2,858    (1887).  Dakota    Code,   ^><'>l  (1887). 

« Snyder,   7,331;    Wilson,  4,145;  B2  Snyder,   7,834;  Wilson,   4,148 

Dakota    Code,   2. So!)     (1887).  Dakota   Code,    2,862  (1887). 

so  Snyder,    7,332;    Wilson,  4,140; 
Dakota   Code,   2,8(50    (1887). 
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Sec.  1423.    Effect  of  mortgage. 

The  effects  on  the  power  of  a  lien  by  mortgage,  such  as 
is  mentioned  in  the  last  section,  are : 

First.  That  the  mortgagee  is  entitled  to  an  execution  of 
the  power,  so  far  as  the  satisfaction  of  his  lien  may  require 
it;  and, 

Second.  That  any  subsequent  estate  created  by  the  owner, 
in  execution  of  the  power,  becomes  subject  to  the  mortgage 
in  the  same  manner  as  if  in  terms  embraced  therein.53 

Sec.  1424.    Power  liable  to  claim  of  creditors. 

Every  special  and  beneficial  power  is  liable  to  the  claims 
of  creditors,  in  the  same  manner  as  other  interests  that 
cannot  be  reached  by  execution,  and  the  execution  of  the 
power  may  be  adjudged  for  the  benefit  of  the  creditors 
entitled.54 

Sec.  1425.    Other  power  void. 

No  beneficial  power,  general  or  special,  not  already  speci- 
fied and  defined  in  this  chapter,  can  hereafter  be  created.55 

Sec.  1426.    Enforceable  power. 

Every  trust  power,  unless  its  execution  is  made  expressly 
to  depend  on  the  will  of  the  trustee,  is  imperative,  and  im- 
poses a  duty  on  the  trustee,  the  performance  of  which  may 
be  compelled  for  the  benefit  of  the  parties  interested.56 

Sec.  1427.    Power  does  not  cease  to  be  imperative,  when. 

A  trust  power  does  not  cease  to  be  imperative  where  the 
trustee  has  the  right  to  select  any,  and  exclude  others  of  the 
persons  designated  as  the  beneficiaries  of  the  trust.57 

53  Snyder,  7,335;  Wilson,  4,149;  ™  Snyder,  7,338;  Wilson,  4,152; 
Dakota  Code,  2,863   (1887).  Dakota   Code,   2,866    (1887). 

54  Snyder,  7,336;  Wilson,  4,150;  57  Snyder,  7,339;  Wilson,  4,153; 
Dakota  Code,  2,864  (1887).  Dakota  Code,  2,867    (1887). 

55  Snyder,    7,337;    Wilson,    4,151; 
Dakota  Code,   2,865    (1887). 
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Sec.  1428.     Equal  shares. 

Where  a  disposition  under  a  power  is  directed  to  be  made 
to,  among  or  between  several  persons,  without  any  specifica- 
tion of  the  share  or  sum  to  be  allotted  to  each,  all  the  persona 
designated  are  entitled  in  equal  proportion.68 

Sec.  1429.     Discretionary  power. 

"Where  the  terms  of  a  power  import  that  the  estate  or 
fund  is  to  be  distributed  among  several  persons  designated, 
in  such  manner  or  proportion  as  the  trustee  of  the  power 
may  think  proper,  the  trustee  may  allot  the  whole  to  any 
one  or  more  of  such  persons  in  exclusion  of  the  others.59 

Sec.  1430.    Death  of  trustee. 

If  the  trustee  of  a  power  with  the  right  of  selection  dies 
leaving  the  power  unexecuted,  its  execution  must  be  ad- 
judged for  the  benefit  equally  of  all  persons  designated   ;>s 

objects  of  the  trust.60 

Sec.  1431.     Execution  devolves  on  district  court,  when. 

Where  a  power  in  trust  is  created  by  will,  and  the  tes- 
tator has  omitted  to  designate,  expressly  or  by  necessary 
implication,  by  whom  the  power  is  to  be  executed,  its  execu- 
tion devolves  on  the  district  court.01 

Sec.  1432.     Trust  for  benefit  of  creditors. 

The  execution,  in  whole  or  in  part,  of  any  trust  power, 
may  be  adjudged  for  the  benefit  of  the  creditors  or  assignees 
of  any  person  entitled,  as  one  of  the  beneficiaries  of  the 
trust,  to  compel  its  execution,  when  his  interest  is  trans 
ferable.82 

"Snyder,   7,340;    Wilson,   4,154;  «  Snyder,    7,843;  Wilson,    4,157] 

Dakota  Code,  2,868  (1887).  Dakota  Code,  2,871  (1887). 

"Snyder,    7,341;    Wilson,    4,155;  "  Snyder,    7,844;  Wilwn,    « 

Dakota  Code,  2,869    (1887).  Dakota  Code,   2,872  (If 

••'"Snyder,    7,342;    Wilson,    4,156; 
Dakota   Code,   2,870    (1887). 
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Sec.  1433.     Curing  of  defects. 

Where  the  execution  of  a  power  in  trust  is  defective  in 
whole  or  in  part,  under  the  provisions  of  this  chapter,  its 
proper  execution  may  be  adjudged  in  favor  of  the  persons 
designated  as  the  objects  of  the  trust.63 

Sec.  1434.     Certain  law  applies. 

The  provisions  of  the  chapter  on  uses  and  trusts,  saving 
the  rights  of  other  persons  from  prejudice  by  the  misconduct 
of  trustees,  and  authorizing  the  court  to  remove  and  appoint 
trustees;  the  provisions  of  the  chapter  on  succession,  de- 
volving express  trusts  upon  the  court  on  the  death  of  the 
trustee;  and  the  provisions  of  section  7283,  Snyder's  Compiled 
Laws,  apply  equally  to  powers  in  trust,  and  the  trustees  of 
such  powers.64 

63  Snyder,    7,345;    Wilson,    4,159;  64  Snyder,    7,34fi ;    Wilson,    4,160; 

Dakota  Code,   2,873    (1887).  Dakota   Code,   2,874    (1SS7). 
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1501.  Subdivision  and  lease  of  lands 

adjoining    town — Procedure. 
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provements on,  etc. 
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1505.  Relinquishment     in    favor     of 
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1507.  Oaths — Penalty  for   false. 

1508.  Records  of  land  office  public — 
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1509.  Lessee      may      sublease — One 

year — Application  to. 

1510.  Bonus   for   lease   may   be    ac- 

cepted. 

1511.  Commissioners       may       make 

rules. 

1512.  Certain    school    land   may    be 

sold. 

1513.  Procedure   for  sale. 

1514.  Lessee  to  be  paid  for  improve- 

ments. 

1515.  Proceeds    credited     to    school 

funds. 

1516.  Funds    created. 

1517.  Warrants   against   funds. 

1518.  Sale  of  warrants. 

1519.  Deposit  by  bidders. 

1520.  Proceeds  of  sale — Construction 

of  buildings. 

1521.  Estimate  by  board. 

1522.  Corporate    and    public    funds 

may    be    invested    in    war- 
rants. 

1523.  Signing    and    registration    of 

warrants. 

1524.  Payment  of  warrants. 

1525.  Former    warrants    to    be    re- 

deemed at  once. 

1526.  Lands  specified. 

1527.  Appropriation    made. 


SECTION 

1528.  "New    college    fund."      Name 

of  fund. 

1529.  Income,    interest,    etc.,    to    be 

available. 

1530.  Lease  authorized. 

1531.  Land  to  be  appraised. 

1532.  Appeal    from   appraisers. 

1533.  Appropriation  made. 

1534.  Purchase  authorized. 

1535.  Commissioner  shall  cause  ap- 

praisement to  be  made. 

1536.  Land   may   be   condemned. 

1537.  Leasing  in  charge  of  commis- 

sioners. 

1538.  Leasing   regulations. 

1539.  Date    of   new   leases. 

1540.  Application    blanks. 

1541.  Leasing    vacant    lands — Pref- 

erence rights. 

1542.  Default     of     rental — Notice — 

Forfeiture. 

1543.  Lease,    when    valid    as   mort- 

gage- 

1544.  Penalty  for  waste. 

1545.  Improvements — When    remov- 

able. 

1546.  Appraisements,   how  appealed 

from. 

1547.  Transfer  of  lease. 

1548.  Contest  of  lease  assignment. 

1549.  Appeals   from    commissioners. 

1550.  Power  to   administer   oaths — 

False  swearing. 

1551.  Records  made  public. 

1552.  Subleases. 

1553.  Fees,  disposal  of. 

1554.  Bonus,   receivable. 

1555.  Arbitration   of   leasing  terms. 

1556.  Rules  and  regulations. 

1557.  Salaries    and    bonds    of    em- 

ployes. 

1558.  Salaries — How  paid. 

1559.  Traveling  expenses. 

1560.  Terms  and  duties. 


Sec.  1435.    Alien  shall  not  acquire  title. 

No  alien  who  is  not  a  citizen  of  the  United  States  shall 
acquire  title  to  or  own  land  in  the  State  of  Oklahoma,  except 
as  hereinafter  provided,  but  he  shall  have  and  enjoy  in  the 
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State  of  Oklahoma,  such  rights  as  to  personal  property  as 
are,  or  shall  be  accorded  to  a  citizen  of  the  United  States 
under  the  laws  of  the  nation  to  which  such  alien  belongs, 
or  by  the  treaties  of  such  nation  with  the  United  States, 
except  as  the  same  may  be  affected  by  the  provisions  of  this 
chapter  or  the  Constitution  of  this  State.1 

Sec.  1436.     Land  already  owned. 

This  article  shall  not  apply  to  lands  now  owned  in  tin's 
State  by  aliens,  so  long  as  they  are  held  by  the  present 
owners,  nor  to  any  alien  who  is  or  shall  take  up  bona  fide 
residence  in  this  State;  and  any  alien  who  is  or  shall  become 
a  bona  fide  resident  of  the  State  of  Oklahoma,  shall  have  the 
right  to  acquire  and  hold  lands  in  this  State  upon  the  Bame 
terms  as  citizens  of  the  State  of  Oklahoma  during  the  con- 
tinuance of  such  bona  fide  residence  of  such  alien  in  this 
State:  Provided,  that  if  any  such  resident  alien  shall  < 
to  be  a  bona  fide  inhabitant  of  this  State,  that  such  alien 
shall  have  five  years  from  the  time  he  ceased  to  be  such 
bona  fide  resident  in  which  to  alienate  such  lands.2 

Sec.  1437.     Legal  holdings  for  five  years,  when. 

All  nonresident  aliens  who  may  hereinafter  acquire  real 
estate  in  Oklahoma  by  devise,  descent  or  by  purchase,  where 
such  purchase  is  made  under  any  legal  proceeding  foreclosing 
liens  in  favor  of  such  alien,  may  hold  the  same  for  five  years 
from  the  date  of  so  acquiring  such  title.3 

Sec.  1438.     Conveyances  by  alien. 

Any  alien  who  shall  hereafter  hold  lands  in  the  State  of 
Oklahoma  in   contravention   of  the    provisions   of   this   article, 

iAct    approver!    May    27,  1908,  "Ad     approved     May    27,     1908, 

Sec.  1,  \rt.  1,  Chap.  40,  S.  L.  1007-  Son.  3,  Art.  1,  <'liaj>.  19,  S.  U  1907- 
1908.  1908. 

2  Act     approved     May     27,  1908, 

Sec.  2,  Art.  1,  Chap.  49,  S.  L.  1907- 
1908. 
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may  nevertheless  convey  the  fee  simple  title  thereof  at  any 
time  before  the  institution  of  escheat  proceedings  as  here- 
inafter provided :  Provided,  however,  that  if  any  such  con- 
veyance shall  be  made  by  such  alien  either  to  an  alien  or  a 
citizen  of  the  United  States  in  trust,  and  for  the  purpose 
and  with  the  intention  of  evading  the  provisions  of  this 
chapter,  or  the  provisions  of  the  Constitution  of  this  State, 
such  conveyance  shall  be  null  and  void,  and  any  such  lands 
so  conveyed  shall  be  forfeited  and  escheated  to  the  State 
absolutely.4 

Sec.  1439.     County  attorney  or  attorney-general  to  institute 
proceedings. 

It  shall  be  the  duty  of  the  attorney-general,  or  the  county 
attorney  of  the  county  where  the  land  is  situate,  when  he 
shall  be  informed,  or  have  reason  to  believe  that  any  lands 
in  the  State  are  being  held  contrary  to  the  provisions  of 
this  chapter,  or  the  provisions  of  the  Constitution  of  this 
State,  to  institute  suit  in  behalf  of  the  State  of  Oklahoma  in 
the  district  court  of  the  county  in  which  said  lands  are 
situate,  praying  for  the  escheat  of  the  same  in  behalf  of  the 
State,  and  proceed  therein  as  in  cases  provided  by  law  for 
escheats  of  land  or  property  where  such  property  has  no 
known  owner:  Provided,  before  any  such  suit  is  instituted, 
the  attorney-general  or  county  attorney  aforesaid,  as  the 
case  may  be,  shall  give  thirty  days'  notice  by  registered 
letter  of  his  intention  to  sue,  directed  to  the  owner  of  the 
lands,  at  his  last  known  postoffice  address,  or  to  the  persons 
who  last  rendered  the  same  for  taxes,  or  to  any  known 
agents  of  the  owner;  proof  of  having  mailed  such  registered 
letter  shall  be  deemed  and  held  prima  facie  evidence  of  the 
giving  of  such  notice.5 


*  Act  approved  May  27,  1908,  » Act  approved  May  27,  1908, 
Sec.  4,  Art.  1,  Chap.  49,  S.  L.  i907-  Sec.  5,  Art.  1,  Chap.  49,  S.  L.  1907- 
1908.  1908. 
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Sec.  1440.     Procedure  in  case  of  minor. 

In  case  the  lands,  at  the  time  escheat  proceedings  are 
about  to  be  commenced,  are  owned  by  minors,  or  by  persona 
of  unsound  mind,  such  notice  shall  be  addressed  to  the 
guardian  of  the  said  minors,  or  persons  of  unsound  mind, 
and  if  there  is  no  such  guardian,  the  attorney-general  of  the 
State,  or  county  attorney,  shall  make  application  in  the  name 
of  the  State  to  the  court,  and  procure  the  appointment  of  a 
guardian  ad  litem  to  represent  such  minor,  or  person  of 
unsound  mind,  in  such  proceedings;  thereafter  the  county 
attorney  shall  direct  the  clerk  of  such  court  to  ascertain  the 
residence  or  postoffice  address  of  the  next  of  kin  of  Buch 
minor,  or  person  of  unsound  mind,  and  to  transmit  to  such 
next  of  kin  a  copy  of  the  petition  or  application  to  escheat 
such  lands,  and  such  minor  or  person  of  unsound  mind  shall 
have  ninety  days  after  the  mailing  of  such  notice  to  appear 
and  defend  the  action.6 

Sec.  1441.    Procedure  on  judgment. 

If  it  shall  be  determined  upon  the  trial  of  any  such  escheat 
proceedings  that  lands  are  held  contrary  to  the  provisions 
of  this  article,  or  the  Constitution  of  this  State,  the  court 
trying  said  cause  shall  render  judgment  condemning  such 
lands,  and  order  the  same  to  be  sold  under  the  or. In-  of 
court,  at  such  time,  terms  and  conditions  as  to  the  courl 
may  seem  best;  the  proceeds  of  such  sale,  after  deducting  the 
cost  of  the  proceeding,  shall  be  paid  to  the  clerk  of  the 
court  rendering  judgment  where  the  same  shall  remain  for 
one  year  from  the  date  of  such  payment,  subjed  to  the 
order  of  the  alien  owner  of  such  lands,  his  heirs,  and  legal 
representatives,  and  if  not  claimed  within  the  period  of  one 
year,  such  clerk  shall  pay  the  same  into  the  treasury  of  the 
State  for  the  benefit  of  the  available  Bchool  fund  of  the 
State:    Provided,  that  when  any  money  shall  have  been  paid 

e  Act    approved    May     27,    190R,    Pre.  6,  Art.  I,  Chap.  49,  B.  L  IW7 

1908. 


§  1442  merwine's  trial  of  title  to  land.  996 

to  the  State  treasurer,  as  hereinabove  provided,  an  alien  or 
his  heirs  may  procure  the  same  to  be  returned  by  applying 
for  and  procuring  an  order  from  the  court  condemning  the 
property  showing  that  such  judgment  escheating  the  said 
property  was  procured  by  fraud,  or  mistake,  or  that  there 
was  material  irregularity  in  the  proceedings ;  this  applica- 
tion, however,  must  be  made  within  two  years  from  the 
date  such  moneys  were  turned  over  to  the  State  treasury : 
Provided,  further,  that  in  no  event  shall  the  State  be  liable 
or  called  on  to  refund  any  further  sum  than  the  actual  cash 
transmitted  and  delivered  to  such  treasurer:  Provided, 
further,  that  the  defendant  or  defendants  in  such  escheat 
proceedings  may  at  any  time  before  final  judgment  suggest 
and  prove  to  the  court,  that  he  or  they  have  conformed  to, 
or  complied  with  the  law,  under  and  by  which  they  shall  be 
entitled  to  hold  such  estate;  it  being  admitted  or  proved, 
said  suit  shall  be  dismissed  on  payment  by  defendant  of  the 
costs  and  reasonable  attorney's  fees,  to  be  fixed  by  the  court.7 

Sec.  1442.     Leases  extended. 

All  leases  expiring  between  December  twenty-five,  nineteen 
hundred  and  seven,  and  April  fifteen,  nineteen  hundred  and 
eight,  are  extended  without  further  act  of  the  commissioners 
of  the  land  office  until  January  1,  1909,  in  all  cases  where 
the  lessee  desires  extension ;  and  that  such  extension  shall  be 
made  at  such  advance,  if  any,  above  the  annual  rental  as 
shown  by  the  last  lease  contract,  as  the  commissioners  of  the 
land  office  may  deem  fair  and  just :  Provided,  any  lessee 
feeling  himself  aggrieved  by  the  action  of  said  commissioners 
of  the  land  office,  may,  by  application  to  such  commissioners, 
present  his  objections  and  said  commissioners  are  empowered 
to  adjust  the  rental  in  such  cases  as  they  may  deem  fair 
and  just.8 

7  Act    approved    May    27,     100S,  8  Act     approved    April    8,     1908, 

Sec.  7,  Art.  1,  Chap.  49,  S.  L.  1907-       Sec.  1,  Art.  2,  Chap.  49,  S.  L.  1907- 
1908.  1908. 
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Sec.  1443.     Appraisement  to  be  made. 

It  shall  be  the  duty  of  the  commissioners  of  the  land  offic. 
to  cause  an  appraisement  to  be  made  as  soon  as  practicable 
of  all  lands  granted  to  the  State  for  educational  and  public 
building  purposes.  Said  appraisement  to  contain  a  complete 
description  of  said  land,  showing  the  number  of  acres  in 
cultivation  on  each  quarter  section,  the  amount  of  cotton, 
corn,  and  other  farm  products  raised  on  said  land  for  the 
years,  nineteen  hundred  seven  and  nineteen  hundred  eight, 
the  actual  cash  value  of  said  land  with  the  improvements 
thereon,  the  value  of  the  improvements,  giving  a  description, 
and  kind  of  said  improvements,  the  cash  value  of  the  sain.-. 

the  number  of  years  said  improvements  have   1 n   mi   said 

land,  the  name  of  the  lessee  occupying  same,  and  if  the  land 
leased  is  not  occupied  by  the  lessee,  and  the  same  has  not 
been  subleased  by  the  lessee,  give  the  price  which  said  sub- 
lessee pays  per  acre.  Said  appraisement  to  contain  a  list 
of  all  land  suitable  for  town  site  purposes,  and  state  whether 
or  not  any  of  said  land  is  now  being  used  for  town  site 
purposes,  and,  if  so,  the  kind  and  character  of  buildings 
thereon,  said  appraisement  to  contain  a  complete  geograph- 
ical and  statistical  report  by  counties,  and  such  additional 
information  as  may  be  required  by  the  commissioners  of  the 
land  office:  Provided,  the  appraisers  shall  not  be  appointed 
from  the  county  in  which  the  land  to  be  appraised  is  located 
or  from  any  county  adjoining  the  county  in  which  tin-  land 
to  be  appraised  is  located.  And,  provided  further,  that  oo 
one  who  has  any  interest  or  claim  in  any  of  the  BChool  Lands 
shall  be  appointed  as  such  appraiser.10 

Sec.  1444.     Statistics  collected. 

It  shall  be  the  duty  of  the  commissioners  of  the  land  office 
to  make  a  detailed  and  summarized  report  of  all  the  statistics 


"Act    approved    April    8,    190S,  Sec.  2,   Art.  2,  Chap.   49,    8.    I..    190? 
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obtained    under    the    provisions    of    this    article,    to    the    next 
Legislature,   on   or  before  the  fifth  legislative   day   thereof.11 

Sec.  1445.     Certain  lands  to  be  sold. 

The  commissioners  of  the  land  office  shall  dispose  of,  sell 
and  convey,  subject  to  such  limitations,  exceptions,  condi- 
tions, rules,  regulations  and  instructions,  as  provided  in  the 
Enabling  Act,  in  this  act,  or  any  act  amendatory  hereof, 
except  where  the  same  is  embraced  in  any  reservation, 
specifically  reserved  from  sale  in  this  act  or  in  act  of  Con- 
gress, or  any  act  of  the  State  specifically  reserving  any  part 
thereof,  for  any  special  purpose,  all  the  following  enumerated 
and  described  school  and  public  lands  of  this  State : 

All  lands  owned  by  this  State,  reserved,  granted  and  taken 
in  lieu  of  sections  numbered  sixteen  (16),  thirty-six  (36), 
thirteen  (13),  and  thirty-three  (33),  and  known  as  indemnity 
lands :  Provided,  that  when  such  lands,  or  any  part  thereof 
are  sold  and  conveyed,  the  proceeds  derived  therefrom  shall 
be  prorated  among  the  several  funds  as  their  interest  may 
appear,  and  used  as  provided  by  law ;  also  all  lands  embraced 
in  section  numbered  thirty-three  (33)  in  that  part  of  the 
State  formerly  known  as  Oklahoma  Territory,  and  granted 
to  the  State  for  charitable  and  penal  institutions  and  public 
buildings :  Provided,  that  all  the  money  derived  from  the 
sale  of  any  or  all  of  said  lands  shall  be  apportioned  and 
disposed  of  as  may  be  provided  by  law ;  also  all  lands  granted 
to  this  State  by  the  United  States  under  and  by  virtue  of 
section  twelve  of  the  Enabling  Act  for  the  following  purposes, 
namely:  For  the  benefit  of  the  Oklahoma  University,  two 
hundred  and  fifty  thousand  acres ;  for  the  benefit  of  the 
Agricultural  and  Mechanical  College,  two  hundred  and  fifty 
thousand  acres ;  for  the  benefit  of  the  university  preparatory 
school,  one  hundred  and  fifty  thousand  acres ;  for  the  benefit 
of  the  Colored  Agricultural  and  Normal  University,  one  hun- 

ii  Act    approved    April    8,    1908,  Sec.  3,  Art.  2,  Chap.  49,  S.  L.  1907- 
1908. 
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dred  thousand  acres;  and  for  the  benefit  of  the  normal 
schools  now  established  or  hereafter  to  be  established,  three 
hundred  thousand  acres:  Provided,  that  all  money  derived 
from  the  sale  of  any  of  said  lands  shall  be  invested  for  said 
State  in  trust,  and  interest  thereon  shall  be  used  exclusively 
and  as  above  proportioned  in  the  support  and  maintenance  of 
said  schools:  Provided,  that  if  any  tract,  pail  or  parcel  of 
any  of  the  land  enumerated  and  described  in  this  Bectioo 
was  or  shall  be  returned  to  the  commissioners  of  the  land 
office  by  a  board  of  appraisers  thereof,  including  those  tracts 
of  land  embraced  in  sections  numbered  thirteen  (13  .  sixteen 
(16),  and  thirty-six  (36),  and  otherwise  herein  reserved  from 
sale,  that  are  now  platted  and  occupied  and  leased  directly 
from  the  State  or  Territory  of  Oklahoma  for  town  site  pur- 
poses, as  being  more  valuable  for  town  site  than  for  agri- 
cultural purposes,  then  such  tract,  part  or  parcel  of  such 
land  shall  be,  by  said  commissioners  of  the  land  office,  re- 
served from  sale  and  disposed  of  under  the  terms  of  this 
bill:  Provided,  further,  that  where  any  part  of  any  of  tin- 
above  enumerated  and  described  lands  are  known  to  be 
valuable  for  mineral,  including  gas  or  oil,  such  pari  of  said 
lands  shall  not  be  sold  prior  to  January  one,  nineteen  hundred 
and  fifteen.12 

Sec.  1446.     Proceeds  of  sale  reserved  for  what  uses. 

All  proceeds  of  the  sale  of  such  land  described  in  the  last  pre- 
ceding section  shall  be  sacredly  preserved  for  the  use  and  benefil 
of  the  several  funds,  institutions  and  purposes  for  which  said 
land  was  granted  by  the  United  States  to  the  State  of  Okla- 
homa, under  the  provisions  of  the  Enabling  Act,  and  of 
any  and  all  other  acts  of  Congress,  and  by  the  Constitution, 
for  the  uses  and  purposes,  and  upon  the  conditions  and  under 
the  limitations  for  which  the  same  was  granted,  and  the 
money  resulting  from  such  sale  shall  he  handled,  disposed 
of  and  used  by  the  State  in  like  manner  as  the  other  moneys 
belonging  to  said  several  funds  under  the  laws  of  this  Stat 

12  Act   approved    March    2,    1000,  i  •  AH    approved    March    2,    I'1"'1. 

Sec.  1,  Art.  2,  Chap.  28,  S.  L.  1009.       Sec.  2,  Art.  2,  Chap.  28,  B.  L  1909. 
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Sec.  1447.  Limit  of  purchases — "New  college  lands" — Classi- 
fication— Preference  of  lessees — List  of  pur- 
chasers to  county  clerk  for  taxation  purposes. 
(a)  No  person  shall  be  permitted  to  purchase  more  than 
one-quarter  section  of  land  under  the  provisions  of  this  article, 
except  as  provided  by  the  terms  of  the  Enabling  Act :  Provided, 
however,  that  the  land  granted  to  the  State  under  and  by  virtue 
of  section  twelve  of  an  act  of  Congress  approved  June  sixteen, 
nineteen  hundred  and  six,  commonly  known  as  the  Enabling 
Act,  commonly  called  "New  College  Lands,"  shall  be  classi- 
fied by  the  commissioners  of  the  land  office  for  the  appraise- 
ment heretofore  made  as  agricultural  and  grazing  lands.  All 
of  said  land  which  has  of  its  surface  twelve  and  one-half 
per  cent,  or  more,  and  less  than  thirty-seven  and  one-half 
that  is  tillable,  productive  and  suitable  for  farming  pur- 
poses, shall  be  classified  as  Class  A,  and  said  class  of  grazing 
lands  shall  be  sold  in  tracts  not  to  exceed  one  section ;  and 
all  land  having  less  than  twelve  and  one-half  per  cent,  of  its 
surface  that  is  tillable,  productive,  suitable  for  farming  pur- 
poses ;  that  is  rough,  mountainous  or  barren,  shall  be  classi- 
fied as  Class  B,  and  sold  in  tracts  not  to  exceed  two  sections, 
if  in  the  opinion  of  the  commissioners  of  the  land  office  it  is 
deemed  best  and  proper. 

(&)  Any  lessee  holding  a  lease  on  any  of  the  lands  de- 
scribed in  section  1445,  except  new  college  lands,  shall  have 
the  preference  right  to  purchase  one  hundred  and  sixty  acres 
so  leased  at  the  highest  bid  at  the  time  of  the  sale  of  the 
same  as  hereinafter  provided  in  this  bill:  Provided,  further, 
that  none  of  the  lands  enumerated  in  section  1445,  except  the 
lands  that  bear  no  preference  right,  which  were  secured 
under  and  by  virtue  of  section  twelve  of  the  Enabling  Act, 
which  is  under  lease  to  any  person  or  persons  holding  a 
lease  on  more  than  one  hundred  and  sixty  acres,  on  which 
he  may  claim  a  preference  right  of  purchase,  shall  be  sold 
until  such  lessee  shall  file  a  written  waiver  of  his  preference 
right  to  purchase  any  of  such  land  so  leased  except  one  hun- 
dred  and   sixty   acres,   with   the   commissioners   of   the   land 
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office,  and  the  said  commissioners  shall  reserve  the  same 
from  sale  until  such  waiver  is  so  filed,  and  the  purchaser 
shall  accept  said  land  with  condition  of  such  waiver:  Pro- 
vided, further,  until  the  lessee  of  any  land  so  leased  on  which 
he  may  claim  a  preference  right  of  purchase  does  waive  his 
preference  right  of  all  lands  in  excess  of  one  hundred  and 
sixty  acres,  he  shall  pay  to  the  State,  as  rental  or  lease,  QOl 
less  than  six  percentum  of  the  value,  as  fixed  from  time  to 
time  by  the  appraisers  appointed  by  the  commissioners  of  tin- 
land  office. 

(c)  The  commissioners  of  the  land  office  shall,  as  soon  as 
possible,  after  the  sale  of  lands,  transmit  to  tin-  clerk  of 
each  county  in  which  any  lands  mentioned  in  this  article 
have  been  sold,  a  detailed  description  of  each  parcel  of  1 1n- 
land so  sold  and  the  names  of  the  purchasers,  and  the  clerk 
shall  extend  the  same  upon  the  tax  rolls  for  the  purpose  of 
taxation;  and  the  same  shall,  thereupon,  become  subject  to 
taxation  the  same  as  other  lands,  and  the  taxes  assessed 
thereon  collected  and  enforced  in  like  manner  as  against 
other  lands:  Provided,  however,  that  the  purchaser,  at  a 
tax  sale  of  any  such  lands  sold  for  delinquent  taxes  shall 
only  acquire,  by  virtue  of  such  purchase,  such  rights  and 
interest  as  belong  to  the  holder  and  owner  of  the  certificate 
of  sale  issued  by  the  commissioners  of  the  land  office  under 
the  provisions  of  this  article,  and  the  right  to  be  substituted 
in  the  place  of  such  holder  and  owner  of  such  certificate  of 
sale  as  the  assignee  thereof;  and  upon  a  production  to  tin- 
proper  officer  of  a  tax  certificate  given  upon  such  tax  sale. 
in  case  such  lands  have  been  redeemed,  such  lax  purchaser 
shall  have  the  right  to  make  any  payment  of  principal  or 
interest  then  in  default  upon  such  certificate  of  sale  as  tin- 
assignee  thereof.  But  no  tax  deed  shall  be  issued  upon  any 
tax  certificate  procured  under  the  provisions  of  this  article 
while  legal  title  of  said  lands  remains  in  (he  Stale  of 
Oklahoma.  Whenever  a  certificate  for  the  gale  of  any  of  said 
lands  has  been  canceled,  it  shall  he  the  duty  of  tin-  commifr 
sioners  of  the  land  office  to  notify  the  clerk    of  the   county 
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in  which  such  lands  are  located  of  said  cancellation,  and 
thereafter  such  lands  shall  not  be  listed  for  taxation,  hut  in 
the  event  of  the  redemption  of  any  such  lands,  the  party 
making  such  redemption  shall  pay  as  taxes  and  in  addition 
to  all  other  charges  an  amount  equal  to  the  taxes  last  levied 
thereon  for  each  year  such  land  was  not  listed  for  taxation, 
together  with  such  interest  and  penalty  as  would  have  been 
charged  if  the  same  had  been  regularly  listed  and  taxed.14 

Sec.  1448.  Appraisement  basis  of  sale — Appeal  from  ap- 
praisement. 
Said  lands  and  improvements  thereon  shall  be  sold  under  the 
appraisement  of  the  year  nineteen  hundred  and  eight,  made  and 
returned  to  the  commissioners  of  the  land  office :  Provided,  that 
in  the  event  it  shall  appear,  the  said  land  or  improvements  have 
not  been  properly  appraised,  the  commissioners  of  the  land 
office  shall  have  the  power  to  order  and  provide  for  a  new 
appraisement:  Provided,  further,  the  commissioners  of  the 
land  office  shall  notify  the  lessee  before  such  land  is  offered 
for  sale  of  the  appraised  value  of  his  improvements,  and 
should  any  such  lessee  be  dissatisfied  with  the  appraised 
value  of  his  improvements,  said  lessee  shall  within  thirty 
days  from  notice  thereof,  notify  the  commissioners  of  the 
land  office  in  writing;  whereupon  the  land  covered  by  said 
lessee's  contract  shall  be  reserved  from  sale,  pending  a  re- 
view of  the  appraisement  made  by  the  said  commissioners 
of  the  land  office  in  the  district  court  of  the  county  in  which 
said  land  is  located.  An  appeal  from  the  board  of  appraisers 
may  be  taken  as  provided  in  "An  Act  amending  section  28 
of  article  9,  chapter  17,  of  the  Statutes  of  Oklahoma,  1893, 
and  regulating  the  method  of  procedure  in  the  condemnation 
of  private  property  for  both  public  and  private  uses,"  ap- 
proved May  20,  1908 ;  and  the  procedure  of  such  appeal  and 
the  review  and  demand  for  jury  trial  in  said  court  shall 
conform  to  the  procedure  therein  set  forth  ;  and  pending  the 

4i  Act   approved    March    2,    1909,   Sec.  3,  Art.  2,  Chap.  28,  S.  L.  1909. 
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termination  of  said  appeal,  the  lessee  shall  be  entitled  to 
remain  in  possession  of  said  property,  paying  therefor  as 
rental  five  percentum  of  the  appraised  value  of  said  land 
upon  which  said  improvements  are  located:  Provided,  how- 
ever, in  addition  to  that  which  is  herein  stipulated,  there 
shall  nowhere  he  a  meaning  of  any  or  all  <>t  the  provisions 
or  of  the  sections  of  this  article,  collectively  or  severally, 
so  construed  as  to  extend  to  any  lessee  the  preference  right 
of  purchase  to  any  of  the  lands  withdrawn  from  homestead 
entry  and  granted  to  the  State  under  and  by  virtue  of  Bection 
twelve  of  the  Enabling  Act.15 

Sec.  1449.  Lien  of  State  for  purchase  price— Certificate  of 
purchase  to  be  delivered. 
The  State  shall  have  first  lien  upon  all  lands  sold  under 
this  article,  together  with  all  improvements  and  appur- 
tenances thereunto  belonging,  until  all  payments,  both  prin- 
cipal and  interest,  are  made  thereon,  and  upon  such  payments 
being  made,  the  commissioners  of  the  bind  office  in  forms  of 
law  shall  execute  to  each  purchaser  as  in  this  article  pro- 
vided, patent  in  fee  simple:  Provided,  a  certificate  of  pur 
chase  reciting  the  conditions  of  such  purchase  shall  be  issued 
to  every  purchaser  under  this  chapter,  immediately  upon 
execution  of  the  contract  of  purchase  and  such  certificate  of 
purchase  shall  be  entitled  to  record,  as  evidence  of  the  same, 
under  the  provisions  of  the  law  of  conveyance.10 

Sec.  1450.  Lessee  to  retain  possession — To  remove  crops,  etc. 
If  the  lessee  of  any  tract  of  land  sold  by  the  State  shall 
not  become  the  purchaser  of  the  lands  Leased  by  him.  he  shall 
retain  possession  of  any  portion  of  said  land  upon  which  he 
shall  then  have  growing  crops  until  lie  shall  have  Bufficienl 
time  to  mature,   harvest   and   remove   same    from    such    land: 

i'r-Act   approved   March   2,    1909,  l6Aci    approved    March    .'.    11 
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Provided,  no  extension  of  such  time  of  possession  shall  extend 
longer  than  the  thirty-first  day  of  December  after  the  sale 
thereof.17 

Sec.  1451.    Lessee's  preference. 

Upon  the  sale  of  such  lands  as  provided  herein,  if  any 
lessee  having  "preference  right"  to  purchase  as  provided 
herein,  fails  or  refuses  to  pay  the  highest  bona  fide  bid 
thereon,  then  upon  said  lessee's  fixing  a  date  at  which  time 
he  will  surrender  possession  of  said  property,  the  purchaser 
shall  pay  to  the  commissioners  of  the  land  office,  or  their 
authorized  agent,  to  reimburse  the  lessee  having  such  pref- 
erence right,  the  appraised  value  of  all  such  improvements 
(as  defined  in  section  1448),  and  all  purchasers  of  land  sold 
under  this  article  shall  pay  to  said  commissioners  or  their 
authorized  agent  the  appraised  value  of  all  of  the  improve- 
ments upon  said  land  to  reimburse  the  lessee  having  such 
preference  right  to  said  value;  and  upon  possession  being 
given  by  the  lessee,  the  commissioners  of  the  land  office  shall 
immediately  pay  to  him  the  value  of  all  such  improvements 
paid  to  them  by  such  purchaser.18 

Sec.  1452.     Preliminary  payment  of  purchaser. 

In  addition  to  the  value  of  the  improvements,  five  per  cent, 
of  the  purchase  price  of  the  land  shall  be  paid  at  the  time 
of  the  sale,  except  where  the  land  sells  for  less  than  one 
thousand  dollars,  in  which  case  the  initial  payments  shall 
be  fifty  dollars  on  any  quarter  section.  The  remainder  of 
the  purchase  price  may  be  paid  in  forty  equal  annual  pay- 
ments with  the  interest  at  the  rate  of  five  per  cent,  per 
annum :  Provided,  that  after  the  expiration  of  five  years,  the 
purchaser  may,  at  the  time  of  any  interest  payment,  pay  any 
or  all  deferred  payments,  both  principal  and  accrued  in- 
terest :    Provided,   the   purchaser   shall   not   be   permitted   to 

17  Act    approved    March    2,    10(19,  is  Act    approved    March    2,    1909, 
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sell  the  land  so  purchased  until  the  end  of  five  years  from 
the  date  of  the  purchase  to  any  person  or  prisons  owning 
more  than  one  section  according  to  the  United  States  Bnrvey: 
Provided,  as  a  further  condition  herein  required  of  pur- 
chasers under  the  provisions  of  this  article,  the  purchaser  of 
any  land,  sold  under  the  provisions  of  this  article,  shall  be 
required  to  establish  and  maintain  valuable.  Lasting,  per- 
manent improvements,  other  than  fencing,  together  with 
tillage  of  same  upon  lands  so  purchased,  and  if  the  Land 
purchased  is  grazing  land  he  shall  be  required  to  establish 
and  maintain  valuable,  lasting,  permanent  improvements, 
other  than  fencing  only,  thereon,  before  he  shall  acquire 
title  from  the  State  to  any  of  the  land  so  purchased;  and 
purchasers  of  said  lands  shall  be  limited  in  purchase  of 
said  lands  to  said  lands,  and  shall  not  exceed  the  above 
mentioned  maximum  amount,  respectively,  of  either  agricul- 
tural or  grazing  lands;  and  such  purchaser  shall  take  such 
land  subject  to  such  restrictions  and  conditions.  Violations 
of  this  provision  shall  work  a  forfeiture  of  said  lands,  to- 
gether with  all  appurtenances  thereunto  belonging,  and  the 
same  shall  then  escheat  to  the  State  upon  proof  of  a  viola- 
tion of  the  conditions  herein  provided:  Provided,  whenever 
the  holder  of  any  certificate  of  purchase  of  any  State  or 
school  lands  shall  surrender  the  same  to  the  commissioners 
of  the  land  office  with  the  request  to  have  the  same  divided 
into  two  or  more  certificates,  it  shall  be  lawful  for  the 
commissioners  to  issue  the  same:  Provided,  further,  that  no 
new  certificate  shall  issue  while  there  is  due  and  unpaid  any 
interest,  principal  or  taxes  on  the  principal  certificate  of 
same  when  in  any  case  where  the  commmissioners  of  the 
land  office  shall  be  of  the  opinion,  after  an  examination  of 
the  land  if  necessary,  that  the  security  would  be  impaired 
and  endangered  by  the  proposed  division,  and  for  all  new- 
certificates  a  fee  of  one  dollar  for  each  certificate  s<>  issued 
shall  be  paid  by  the  applicant;  each  fee  shall  be  B  pari  of 
the  expense  fund  of  the  commissioners  of  the  land  office." 

10  Act    approved   March   2,    1000,    Sec.  8,  Art.  2,  Chap  28,  B    I      1909. 
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Sec.  1453.    Transfer  of  rights  by  purchaser — Procedure. 

Any  purchaser  of  lands  under  the  provisions  of  this  article 
shall  have  the  right  to  transfer  or  assign  all  his  right,  title 
and  interest  in  and  to  such  lands,  and  such  assignment  shall 
be  in  form  and  executed  and  acknowledged  as  required  under 
the  laws  governing  conveyances :  Provided,  before  delivery 
of  patent,  such  assignment  to  he  valid,  shall  be  duly  recorded 
in  a  proper  book  kept  for  that  purpose  by  the  commissioners 
of  the  land  office :  Provided,  further,  that  where  the  pur- 
chaser of  such  lands  has  a  husband  or  wife,  such  husband 
or  wife  shall  join  in  the  assignment  of  any  such  contract.20 

Sec.  1454.     Conditions  read  into  contract. 

All  purchasers,  lessees,  or  holders  of  any  of  the  public 
lands  of  this  State,  shall  take  the  same,  subject  to  the  con- 
ditions of  this  article;  and  all  certificates,  contracts  or  writ- 
ten evidence  issued  to  any  purchaser  shall  recite  that  the 
same  is  taken  and  accepted  subject  to  all  the  conditions  of 
this  act  or  any  act  amendatory  hereof.21 

Sec.  1455.     Sale  regulations. 

All  lands  shall  be  sold  at  public  auction  at  the  door  of  the 
county  courthouse,  wherein  county  court  is  held,  of  the 
county  wherein  such  land  is  situated,  and  shall  be  sold  under 
such  rules  and  regulations  as  the  commissioners  of  the  land 
office  may  prescribe,  not  inconsistent  with  the  provisions  of 
this  chapter:  Provided,  that  none  of  the  said  land  shall  be 
sold  for  less  than  its  appraised  value.  Each  bidder  shall 
deposit  with  the  commissioners  of  the  land  office,  or  their 
authorized  agent,  cash  or  its  equivalent,  before  making  his 
bid,  to  the  value  of  ten  per  centum  of  the  lessee's  improve- 
ments, and  no  additional  deposit  shall  be  required  until  the 
applicant  shall  obtain  some  tract  of  land  applied  for,  and  the 
lessee   shall   then   and  there,   either  in  person   or   agent,   and 

20  Act    approved    March    2,    1909,  2i  Act    approved    March    2.    1909, 
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before  the  next  tract  is  offered  for  sale,  exercise  his  election 
of  taking  such  land  at  the  highest  bid  and  complying  with 
the  requirements  of  the  purchase  thereof  or  receive  the  ap- 
praised value  of  his  improvements  as  provided  herein:  Pro- 
vided, that  if  no  bid  shall  be  made,  the  lessee  may  take  said 
land  at  the  appraised  value.  Such  sale  shall  not  be  made  in 
more  than  one  county  in  the  same  week.28 

Sec.  1456.     Advertisement. 

Before  selling  the  lands  herein  authorized  to  be  sold  the 
commissioners  of  the  land  office  shall  advertise  the  fact  that 
such  sale  will  be  had,  by  the  publication  in  three  issues  in 
at  least  three  agricultural  journals  of  national  circulation, 
also  in  one  newspaper  of  a  general  State  circulation  within 
the  State  of  Oklahoma,  and  also  in  one  county  pap<  r  of 
general  circulation  within  the  county  in  which  any  such 
lands  are  located.  Such  notice  shall  state  the  terms  and 
conditions  of  such  sale,  and  the  amount  of  lands  to  be  sold. 
and  shall  also  state  that  full  and  complete  description  of 
each  tract  can  be  had  by  application  to  the  commissioners 
of  the  land  office  of  Oklahoma:  Provided,  also,  thai  the  said 
commissioners  shall,  in  addition  to  such  advertising,  have 
printed  in  pamphlet  form  for  free  distribution,  a  complete 
list  of  the  said  lands  by  counties  and  townships,  giving  a 
description  in  brief  of  each  tract  with  the  improvements 
thereon,  setting  out  the  separate  appraisements  of  the  same.  ' 

Sec.  1457.     Affidavit  of  purchaser  as  to  use  of  land. 

Before  any  certificate  of  purchase  is  issued  I'M-  any  part 
or  parcel  of  the  public  lands  of  this  State,  the  purchaser 
thereof  shall  make  an  affidavil  that  the  land  purchased  is  for 
his  own  use  and  benefit  and  not  either  directly  or  indirectly 
for  the  use  and  benefil  of  any  oilier  person  or  persons,  linn, 
association,  or  corporation.    In  the  evenl  thai  Buch  purch 

22 Act   approval    AlVirrli    2,    1010.  *»Aci    approved    Ware! 
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fails  or  refuses  to  fully  comply  with  all  the  requirements  of 
law  and  the  rules  and  regulations  of  the  commissioners  of 
the  land  office,  authorized  by  law,  governing  sales  of  the 
land  sold  under  the  provisions  of  this  article,  and  make 
such  affidavit,  the  deposit  required  in  section  1455,  hereof, 
shall  be  forfeited  to  the  State  for  the  benefit  of  the  fund  for 
which  the  land  is  sold.24 


Sec.  1458.    Reservation  from  sale. 

The  commissioners  of  the  land  office  shall  reserve  from 
sale,  as  in  the  foregoing  section  provided,  any  lands  lying 
near  or  within  the  limits  of  any  city,  town  or  place,  which 
may  have  a  greater  value  than  for  farming  purposes,  by 
being  platted  and  sold  as  town  lots,  acreage  tracts,  or  public 
parks ;  and  said  commissioners  shall  cause  said  lands  to  be 
surveyed,  platted,  appraised  and  sold  at  public  auction  for 
such  purposes,  and  the  lessee  shall  have  the  preference  right 
to  buy  at  the  highest  and  best  bid.  All  purchasers  shall 
immediately  pay  to  the  commissioners  of  the  land  office  ten 
per  cent,  of  the  amount  of  the  purchase  price ;  the  balance 
shall  be  paid  in  ten  equal  annual  payments,  same  to  bear 
interest  at  five  per  cent,  per  annum,  payable  annually :  Pro- 
vided, the  purchaser  shall  have  the  privilege  of  paying  any 
or  all  deferred  payments,  with  all  accrued  interest  thereon 
any  date  after  two  years  from  date  of  purchase.  Failure  to 
make  payment  for  six  months  after  any  payment  and  interest 
accrued  thereon  shall  have  become  due  and  payable,  as 
provided  in  this  section,  shall  forfeit  to  the  common  school 
fund  of  the  State,  or  the  institution  or  the  fund  to  which 
such  land  may  belong,  any  such  lot  together  with  all  ap- 
purtenances thereunto  belonging  and  all  payments  made 
thereon,  and  said  lot  so  forfeited  shall  be  resold,  together 
with  the  improvements  thereon,  at  public  auction  on  such 
terms  as  hereinafter  provided:    Provided,  further,  all  tracts 

2*  Act    approved    March    2,    1909,   Sec.  13,  Art.  2,  Chap.  28,  S.  L.  1909. 
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of  land  embraced  in  sections  numbered  thirteen,  sixteen  and 
thirty-six,  and  otherwise  herein  reserved  from  Bale  under  the 
provisions  of  this  article,  that  are  platted  or  laid  out  for 
town  site  purposes,  that  are  occupied,  and  that  are  under 
lease  directly  from  the  Territory  or  State  of  Oklahoma,  shall 
also  be  sold  as  provided  for  tracts  aforementioned  in  this 
section,  so  reserved  and  sold  under  the  provisions  of  this 
article.25 

Sec.  1459.     When  lands  to  be  sold. 

All  the  lands  not  leased,  described  and  enumerated  in 
section  1445,  shall  be  opened  for  sale  immediately  upon  tin- 
appraisement  of  the  same,  as  provided  in  this  article  and 
by  law,  and  all  of  said  lands  offered  for  sale  under  the 
provisions  of  this  article  that  are  leased  shall  be  sold  upon 
the  expiration  of  each  lease  contract,  or  sooner  upon  petition 
of  lessee  to  the  commissioners  of  the  land  office,  asking  for 
sale  of  any  of  said  lands  so  leased.26 

Sec.  1460.     Rules  and  regulations. 

The  commissioners  of  the  land  office  shall  prescribe  forms 
of  oaths  and  rules  to  govern  applications  to  buy  such  lauds, 
and  an}r  other  rules  not  inconsistent  herewith,  to  carry  out 
the  provisions  of  this  article.  Any  applicant  to  purchase 
land,  or  any  other  person  who  shall  knowingly  make  any 
false  affidavit  touching  the  sale  of  said  lands,  or  knowingly 
swear  falsely  in  relation  thereto,  shall  be  guilty  of  false 
swearing,  and  upon  conviction,  be  punished  by  confinemenl 
in  the  penitentiary  for  not  more  than  three  years.-7 

Sec.  1461.     Penalties  for  violation. 

Any  wilful  violation  of  this  article  by  any  member  of  the 
commissioners  of  the  land  office,  or  by  any   member  of  any 

25  Act   approved    March    2,    100!),  "  Act    approved    March    2,    1909, 
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board  of  appraisers,  or  by  any  other  officer  or  agent  selected 
to  perform  any  of  the  duties  required  under  this  article, 
shall  constitute  a  felony,  and  upon  conviction  he  shall  be 
punished  by  imprisonment  in  the  penitentiary  for  not  less 
than  three  years,  nor  more  than  ten  years,  and  shall  be 
summarily  removed  from  office  and  forever  disqualified  from 
holding  any  office  of  honor,  trust  or  profit  under  the  Con- 
stitution or  laws  of  this  State.28 


Sec.  1462.    Public  mineral  lands  reserved  from  sale. 

When  any  tract  of  land  belonging  to  the  State  is,  by  the 
commissioners  of  the  land  office,  known  to  be  mineral  in 
character,  the  commissioners  of  the  land  office  shall  enter  of 
record,  in  their  office,  their  findings,  declaring  that  such  min- 
eral character  does  exist ;  and  further  declaring  the  minerals 
thereof  segregated  from  the  surface  uses  and  interests  therein, 
and  all  such  mineral  interests  shall  be  reserved  from  sale 
until  the  year  nineteen  hundred  and  fifteen,  and  for  such  addi- 
tional period  of  time  as  may  be  determined  by  law.29 

Sec.  1463.     Public  lands  subject  to  exploration. 

All  lands  belonging  to  the  State  are  subject  to  exploration, 
prospecting  and  geological  survey,  and  the  location  of  mineral 
by  the  State,  and  any  of  its  officers,  designated  to  make,  in 
whole  or  in  part,  any  geological  or  economic  survey  thereof, 
and  are  further  subject  to  exploration,  prospecting  and  the 
location  of  minerals  by  the  citizens  of  the  State  especially 
permitted  in  writing  by  the  commissioner  of  the  land  office 
so  to  do.30 


ss  Act   approved    March    2,    1909,  so  Act    approved    May    26,    190S, 
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Sec.  1464,     Mining  claim — How  entered. 

Mining  claims  upon  veins  or  lodes  of  quartz  or  other  I 
in  place,  bearing  gold,  silver,  cinnabar,  lead,  zinc  tin.  cm], pri- 
or nickel,  or  other  valuable  deposits,  including  the  precious 
stones  to  which  the  mining  laws  of  the  United  States  would 
apply  upon  mining  lands  of  the  United  States,  shall,  upon 
scientific  investigation,  by  geological  survey  or  otherwise, 
entered  for  segregation,  for  mineral  purposes,  in  the  files 
of  the  commissioners  of  the  land  office,  and  upon  the  entry 
of  record  of  the  findings  of  such  commissioners  provided  in 
section  1462,  shall  be  held  as  segregated  mineral  land  for  the 
benefit  of  the  school  or  other  funds  for  which  such  land  is 
reserved.  Like  survey,  investigation  and  segregation  of  lands 
valuable  for  asphalt,  coal,  granite,  gypsum,  glass,  sand  and 
saline  deposits,  shall  be  made,  but  shall  not  be  placed  under 
the  general  mineral  provisions  of  this  article  except  to  the 
extent  herein  specifically  provided.31 

Sec.  1465.    Lode  mining  claim. 

A  lode  mining  claim  shall  be  fifteen  hundred  feet  in  length 
along  a  fissure  veing  of  igneous  or  metamorphic  formation, 
and  shall  extend  three  hundred  feet  each  way  from  the 
center  fissure  to  the  side  lines  of  said  claim.32 

Sec.  1466.     Placer  location. 

Placer  locations  may  be  made  in  accordance  with  the  spec- 
ifications set  forth  by  the  placer  mining  laws  of  the  United 
States,  thus  conforming  to  the  legal  subdivisions  of  twenty 
acres  of  land  for  a  placer  mining  claim,  provided  a  placer 
location  may  be  made  in  blocks  of  eight  by  citizens  of  the 
State  of  Oklahoma.33 
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Sec.  1467.     Preference  to  discoverer. 

Any  citizen  of  the  State  of  Oklahoma  who  discovers  val- 
uable deposits  of  mineral  shall  have  the  preference  to  lease 
the  same  for  mineral  purposes  on  a  stipulated  royalty,  as 
hereinafter  provided.34 

Sec.  1468.    Leases  for  mining  purposes. 

The  commissioners  of  the  land  office  of  Oklahoma  are 
hereby  authorized  to  execute  leases  and  contracts  for  mining 
of  gold,  silver,  copper,  lead,  zinc,  nickel,  cinnabar,  including 
the  precious  stones,  on  any  lands  now  belonging  to  the 
State,  or  any  lands  to  which  the  State  may  hereafter  acquire 
title,  subject  to  conditions  hereinafter  provided.36 

Sec.  1469.     Application  for  recording  claim. 

Any  citizen  of  the  State  of  Oklahoma  finding  precious  or 
valuable  mineral  as  specified  in  this  article,  upon  lands  be- 
longing to  the  State  of  Oklahoma,  may  apply  to  the  commis- 
sioners of  the  land  office  for  a  lease  on  said  land  to  the 
extent  of  land  allowed  by  the  United  States  mining  laws,  for 
locating  and  recording  mining  claims.37 

Sec.  1470.    Preference  of  claim  poster. 

Any  citizen  who  shall  have  found  valuable  minerals  on 
State  lands,  as  specified  in  this  act,  previous  to  the  passage 
of  this  act  and  have  posted  up  notices  setting  forth  the 
dimensions  according  to  the  mining  laws  of  the  United 
States,  shall  have  preference  right  on  the  prior  location,  to 
lease  said  land  for  mining  purposes:  Provided,  further,  that 
the  locations  were  made  in  conformity  with  the  United  States 
mining  laws.38 

34  Act    approved    May    26,    1908,  37  Act    approved    May    26,  1903, 

Sec.  6,  Art.  3,  Chap.  49,  S.  L.  1907-  Sec.  8,  Art.  3,  Chap.  49,  S.  L.  1907- 

1908.  ^908. 

36  Act    approved    May    26,    1903,  as  Act    approved    May    26,  1908, 

Sec.  7,  Art.  3,  Chap.  49,  S.  L.  1907-  Sec.  9,  Art.  3,  Chap.  49,  S.  L.  1907- 

1908.  1908. 
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Sec.  1471.     Lode  location. 

A  location  made  by  cutting  a  fissure  vein  and  recording  the 

field    notes    of   said    location    shall    be    deemed    a    valid    Lode 
location.39 


Sec.  1472.     Placer  location. 

A  placer  location  shall  only  be  made  by  a  thorough  scien- 
tific or  practical  examination,  and  must  conform  to  rules  and 

regulations,  as  specified  in  the  general  mining  laws." 

Sec.  1473.     Surface  right  of  location. 

All  valid  locations  shall  carry  with  them  the  surf  act'  ri 
and  appurtenances  thereto  belonging.41 

Sec.  1474.     Leases  let  by  bids. 

The  leasing  of  such  mineral  lands  shall  be  by  sealed  iiids. 
for  a  period  of  not  more  than  five  years:  Provided,  where 
original  locations  exist,  the  original  locator  and  discoverer 
shall  have  the  right  to  lease  the  land  at  the  highest  hid.  or 
accept  pay  for  its  development,  in  accordance  with  Local 
rules  and  customs  of  minors,  in  conformity  with  the  Federal 
laws.42 

Sec.  1475.     Applicant  to  pay  twenty-five  cents  an  acre. 

Before  any  lease  shall  be  granted,  the  applicant  shall  pay 
to  the  State  treasurer  the  sum  of  twenty-live  cents  per  acre 
on  the  land  to  be  leased.  The  holder  of  a  mineral  Lease, 
secured  as  above,  shall  have  five  years  to  develop  said  mine 
or   mines,   provided    a   tax   of   not   more    than    ten    dollars    a 

B9^ct    approved    May  20,    1908,  « Acl    approved     M  \\  26,     1908, 

Sec.    in,    Art.    3,    Chap.  40,    S.    I,.  Sec.    12,    Art.    :t,    Chap.  i'1.    B.    L 

1907-1908.  1907-1908. 

•"'Act    approved    May  20,    1908,  '-Ad    approved    Maj  26,     1908, 

Sec     ]].    Art.    3,     Chap.  49,    S.     L.  Sec     13,     Art.    :i.    Chap.  19,    S.     L 

1907-1908.  1907  L008. 


§§'  1476-1478      merwine's  trial  of  title  to  land.  1014 

year  to  be  charged  on  said  lease :  Provided,  further,  that  uo 
more  than  ten  tons  of  ore  shall  be  removed  therefrom 
annually  for'assaying  and  scientific  investigation  and  testing.43 

Sec.  1476.     Royalty  discontinued,  when. 

When  pay  mineral  shall  have  been  encountered,  granite, 
or  any  valuable  deposits,  to  which  the  Federal  mining  laws 
apply,  shall  have  been  developed,  the  lease  shall  be  supple- 
mented by  stipulations  of  a  fixed  royalty  and  annual  fee 
discontinued.44 

Sec.  1477.     Contract  prior  to  expiration  of  lease. 

At  any  time  prior  to  the  expiration  of  the  said  five  year 
lease,  the  lessee  or  any  assignee  of  said  lease  thereof  shall 
have  a  right  to  obtain  from  the  commissioners  of  the  land 
office  a  contract  which  shall  bind  the  State  of  Oklahoma,  as 
party  of  the  first  part,  and  the  person,  persons,  or  corporation 
to  whom  the  said  contract  may  issue,  as  party  of  the  second 
part,  in  a  mutual  observance  of  the  obligations  as  specified 
therein.45 

Sec.  1478.     Terms  of  royalty  fixed  by  commissioners. 

The  terms  and  conditions  on  which  a  royalty  shall  be  fixed 
shall  be  agreed  upon  by  the  commissioners  of  the  land  office 
and  lessee:  Provided,  the  royalty  or  tax  to  be  paid  by  the 
lessee  shall  be  graduated.  All  claims  or  mines  that  do  not 
yield  a  net  income  of  more  than  two  thousand  dollars,  and 
not  to  exceed  ten  thousand  dollars,  shall  pay  fifty  dollars; 
from  ten  thousand  to  one  hundred  thousand  dollars,  five  per 
cent.;  all  above  one  hundred  thousand  dollars,  ten  per  cent. 
Where  the  lessee  commits  fraud,  the  penalty  shall  be  forfeiture  of 
mine  or  mines,  and  all  the  property  pertaining  thereto.46 

43  Act  approved  May  26,  1908,  « Act  approved  May  26,  1908, 
Sec.  14,  Art.  3,  Chap.  49,  S.  L.  Sec.  16,  Art.  3,  Chap.  49,  S.  L. 
1907-1908.  1907-1908. 

44  Act  approved  May  26,  1908,  46  Act  approved  May  26,  1908. 
Sec.  15,  Art.  3,  Chap.  49,  S.  L.  Sec.  17,  Art.  3,  Chap.  49,  S.  L. 
1907-1908.  1907-1908. 
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Sec.  1479.     Claims  recorded — Where. 

The  records  of  all  valid  locations  heretofore  made,   under 
the  mining  laws  of  the  United  States,  are  hereby  recog] 
and  ordered  to  be  placed  in  the  archives  of  the   respective 
counties  wherein  said  records  are  held,  and   the   register  of 
deeds    shall    be    the    custodian    of   such    records    as 
mining  recorder.47 

Sec.  1480.    Legalizing  local  rule. 

The  local  rules  and  customs  of  miners,  previously  observed, 
are  hereby  legalized:  Provided,  said  rules  are  not  in  conflict 
with  any  State  law.48 

Sec.  1481.     Vested  right  of  discovery. 

The  vested  right  of  discovery  shall  be  inviolate,  and  shall 
be  respected  the  same  as  set  forth  in  the  Federal  mining 
laws.49 

Sec.  1482.     Inherent  rights. 

All  preference  rights,  vested  rights  and  equities  shall  1"' 
inherent  rights.50 

Sec.  1483.     Land  containing  oil  or  gas. 

When  any  tract  of  the  school  and  other  public  lands,  granted 
to  the  State  of  Oklahoma  under  the  act  of  Congress  approved 
June  sixteen,  nineteen  hundred  and  six,  commonly  known  as  the 
"Enabling  Act,"  is,  by  the  commissioners  of  the  hind  office  of 
the  State  known  to  contain  oil  or  gas,  or  where  such  Lands  are, 
by  said  commissioners,  deemed  valuable  for  oil  and  gas 
purposes,  such  commissioners  shall  enter  of  record  in  their 
office  their  finding,  declaring  that  such  oil  or  gas  character 

47  Act    approved    May  26,  1908,  40  Act    approved     May  26,  1908, 

Sec.    18,    Art.    3,    Chap.  49,  S.    L.  Sec.    20,    Art.    3,    Chap.  19,  B.     I.. 

1907-1908.  1907-1908. 

4«Act    approved    May  26,  1008,  ■•"  A.-t    approved    May  26,  190 

Sec.    10,    Art.    3,    Chap.  40,  S.    L  Sec.    21,    Art.    8,    Chap.  49,  B.    L. 

1907-1908.  1907-1908. 
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exists,  and  further  declaring  that  the  oil  and  gas  deposits  are 
segregated  from  the  surface  use  and  interest  therein,  and 
such  segregation  of  such  deposits  shall  conclusively  withhold 
the  same  from  sale,  lease  or  other  alienation,  except  as  pro- 
vided in  this  article.51 


Sec.  1484.    Leases  reserve  easement. 

Each  agricultural,  timber,  grazing  or  other  lease  to  any 
surface  interest  in  the  deposits  segregated,  as  provided  in 
section  1483,  shall  further  reserve  to  the  State  and  its  lessees 
and  grantees  the  right  to  drill  and  operate  oil  and  gas  wells 
on  such  premises,  and  the  easement,  use  and  right  of  way 
to  enter  upon  and  fully  enjoy  the  mining  right  reserved  in 
this  article.52 

Sec.  1485.    Lease  for  prospecting. 

The  oil  and  gas  interest  described  in  this  article  in  such 
lands  may  be  leased  by  the  commissioners  of  the  land  office 
for  oil  and  gas  purposes  to  the  same  extent  and  in  the 
same  manner  as  a  private  owner  of  lands  in  fee  could,  in  his 
own  right,  execute  a  grant  thereto,  subject,  however,  to  the 
following  limitations : 

First.  For  a  period  not  exceeding  five  years,  with  suitable 
provisions  for  preference  right  to  release  for  a  second  term 
of  five  years  at  its  expiration,  at  the  maximum  rate  of  ren- 
tals, royalties  and  bonuses  that  may  be  obtained  therefor,  at 
the  time  of  such  renewal. 

Second.  Upon  due  advertisement  and  public  notice  of  not 
less  than  thirty  days,  in  such  manner  as  such  commissioners 
may,  by  rule,  prescribe. 


"Act  approved  May  26,  1908,  "Act  approved  May  26,  1008, 
Sec.  1,  Art.  4,  Chap.  49,  S.  L.  Sec.  2,  Art.  4,  Chap.  49,  S.  L. 
1907-1908.  1907-1908. 


1017  PROPERTY   REAL.  ;   I486 

Third.  Such  leasing  shall  be  done  under  public  bids  and 
awarded  to  the  highest  responsible  bidder:  Provided,  the 
commissioners  of  the  land  office  shall  have   power   to   reject 

any  and  all  bids.53 

Sec.  1486.     Commissioners  may  lease. 

The  lease  contract  of  the  State,  with  any  lessee  for  oil 
and  gas  purposes,  shall  stipulate,  and  the  advertisement 
bids  for  leasing  such  land  shall  specify  a  fixed  royalty.  t«>  be 
determined  by  the  commissioners  of  the  land  office,  and  in 
no  event  less  than  twelve  and  one-half  per  centum  of  the 
total  output  of  such  oil  and  gas,  and  in  addition  thereto  any 
bonus  offered  for  such  lease,  and  shall  also  require  a  deposil 
of  sufficient  earnest  money  in  the  hands  of  such  commission 
as  such  commission  may  require  to  accompany  each  bid,  with 
appropriate  conditions  of  forfeiture  for  failure  to  comply 
with  the  terms  and  conditions  of  bidding  upon  such  lands.  All 
leases  for  oil  and  gas  provided  in  this  artiele  shall  contain  a 
provision  requiring  the  lessee  to  drill  a  sufficient  number  of 
wells  upon  the  leased  premises  to  offset  the  wells  upon 
adjoining  contiguous  premises,  and  a  further  provision  that 
a  failure  to  faithfully  operate  the  leased  premises  for  oil 
and  gas  to  as  full  an  extent  as  individual  and  corporate 
premises  are  being  operated  within  the  general  oil  and  ^ras 
field,  where  such  land  is  located,  shall  forfeit  such  Lease  to 
the  State.  No  transfer  or  assignment  of  any  lease  shall  be 
valid  or  convey  any  right  to  the  assignee  without  t he  con- 
sent in  writing  of  the  commissioners  of  the  land  office.  The 
board  of  land  commissioners  shall  require  a  good  and  suffi- 
cient bond  for  the  faithful  performance  of  said  lease,  and 
may  make  such  additional  rules  and  regulations  covering 
same  as  are  not  specifically  provided  for  in  this  art  id. 

ss  Act    approved    May    26,    1908.  "Act    approved    May    28, 

Sec.    3,    Art.    4,    Chap.    49,    S.    L.       Sec.    4,    Art.    4,    Chap.    *9,    8.     I  , 
1907-1908.  1907-1908. 
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Sec.  1487.     Stipulations  of  lease. 

No  lease  shall  be  executed  to,  or  in  the  interest  of  any 
pipe  line  or  transportation  company,  or  any  company  allied 
to,  or  confederated  therewith,  or  any  subsidiary  company 
thereof,  nor  any  other  company,  corporation,  person  or 
association  under  the  control  of  either  or  all  of  them,  nor 
to  any  stockholder,  officer,  director,  agent,  representative  or 
employee,  acting  singly  or  as  firms  or  corporations  of  such 
company,  or  either  of  them.  Leases  executed  under  the  terms 
of  this  article  shall  stipulate  that,  for  any  refinery  of  crude 
oils  and  its  products  and  by-products,  owned,  operated  or 
controlled  by  the  State,  the  State  shall  have  the  preference 
right  to  purchase  and  receive  the  output  of  such  oil  and  gas 
lease  at  the  market  price  thereof:  Provided,  nothing  in  this 
article  shall  prevent  the  lessee  from  selling  the  output  of 
said  leases  to  any  person,  firm,  or  corporation  whatsoever 
until  notice  in  writing  from  the  commissioners  of  the  land 
office  shall  be  served  on  the  lessee  that  the  State  is  ready  to 
take  such  oil  and  gas,  or  either  of  them,  and  all  sales  of 
oil  and  gas  under  this  proviso  shall  be  valid  and  binding/'5 

Sec.  1488.     Liability  of  lessee. 

Any  person,  firm,  or  corporation  leasing  under  the  provi- 
sions of  this  article  and  operating  for  oil  and  gas  shall  be 
liable  to  the  surface  owner,  the  lessee  or  purchaser  for  all 
damages  or  loss  accruing  to  the  surface  interest  in  said  land 
and  to  all  crops  and  improvements  thereupon  and  appur- 
tenances and  hereditaments  thereunto  belonging,  whether 
said  land  be  agricultural,  timber,  grazing  or  otherwise.56 

Sec.  1489.     Disagreement  as  to  damages. 

Should  the  lessee  or  owner  of  the  surface  interest  and  the 
lessee  of  the  oil  and  gas  interest  specified  in  this  chapter  be 


55  Act    approved    May    26,     1008,  56  Act    approved    May    26,     190S, 

Sec.    5,    Art.    4,    Chap.    49,    S.    L.        Sec.    6.    Art.    4,    Chap.    49,    S.    L. 
1907-1008.  1907-1008. 
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unable  to  agree  upon  the  damage  and  loss  sustained  by  Buch 
surface  lessee  or  owner,  such  loss  of  the  oil  and  uras  int. 
therein,  may  condemn  the  same  for  such  purpose  under  the 
law  of  eminent  domain  to  like  extent  and  in  the  same  manner 
and  upon  the  same  procedure  and  remedies  as  is  provided 
for  the  assessment  of  damages  and  compensation  to  the  owner 
of  the  fee  in  case  of  condemnation  for  railway  purpofi 

Sec.  1490.     Power  of  commissioners  to  enter  findings. 

The  commissioners  of  the  land  office  shall  have  plenary 
power  and  authority  to  enter  their  finding  of  record  in  their 
office,  modifying,  altering,  or  vacating  any  order,  finding  or 
entry,  and  when  any  tract  or  parcel  of  land  shall  be  proven 
to  be  valueless  for  oil  or  gas  purposes,  or  such  trad  of  land. 
or  the  oil  and  gas  field  in  which  the  same  is  situated  shall 
become  impoverished  and  exhausted,  then  such  commissioners 
shall  enter  of  record  of  their  finding  of  such  nonoil  and 
bearing  character,  or  of  such  exhausted  or  valueless  condition 
for  such  oil  and  gas  purposes,  and  when  so  entered  of  record 
by  such  commissioners,  the  oil  and  gas  character  of  Buch 
land  shall  conclusively  terminate.  Upon  premises  leased  for 
oil  and  gas  purposes,  no  finding  or  other  entry  of  record  shall 
be  made,  modifying,  altering,  or  vacating  any  order,  finding 
or  entry,  previously  made  until  notice  of  not  less  than  ten 
days  shall  be  given  by  registered  mail  to  the  last  known 
address  of  such  lessee,  or  by  posting  notice  in  writing  in  a 
conspicuous  place  upon  the  premises  vacated  by  such  oew 
finding,  order  or  entry/'8 

Sec.  1491.     Proceeds  from  leasing. 

The  proceeds  derived  in  bonuses  and  royalties  and  from 
other  inducements  and  considerations  tor  the  execution  and 
operation   of  the   oil   and   gas   leases    is    this   article   provided, 


•r>7  Act    approver!    May    2fi,    10n<*.  '"Art    approved    May    26,    1908, 

Sec.    7,    Art.    4,    Chap.    49,    B.    L.      Sec.    B,    Art.    I.    Chap.    49,    B.    L 
1907-1908.  1907-1908. 
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shall  be  carried  into  the  several  funds,  for  the  use  and 
benefit  of  which  such  lands  were  granted  by  the  United 
States  to  the  State  of  Oklahoma,  and  to  the  Territory  now 
comprising  the  area  embraced  within  said  State  under  the 
provisions  of  the  Enabling  Act,  and  any  and  all  other  acts 
of  Congress.  For  the  uses  and  purposes,  and  upon  the  con- 
ditions and  under  the  limitations  for  which  the  same  were 
granted,  and  the  moneys  resulting  from  such  lease,  and  from 
the  operation  thereof  shall  be  handled,  disposed  of  and  used 
in  like  manner  as  the  other  moneys  belonging  to  said  several 
funds  under  the  laws  of  this  State.59 

Sec.  1492.     All  public  lands  may  be  leased. 

All  the  public  lands  of  this  State  shall  be  subject  to  lease 
in  the  manner  provided  herein.  The  commissioners  of  the 
land  office  shall  have  charge  of  the  leasing  of  such  lands.60 

Sec.  1493.    Manner  of  leasing. 

Sections  sixteen  and  thirty-six  of  each  congressional  town- 
ship, where  the  same  have  been  set  aside  for  the  benefit  of 
the  common  schools  shall  be  leased  for  periods  of  ten  years. 
The  present  lessee  including  those  having  a  right  of  release 
shall  have  the  right  to  lease  not  more  than  one  hundred  and 
sixty  acres  east  of  the  range  line  between  ranges  thirteen 
and  fourteen  west  Indian  meridian,  not  more  than  six  hun- 
dred and  forty  acres  west  of  said  range  line:  Provided,  that 
the  said  land  shall  be  leased  subject  to  the  right  of  the  State 
to  sell  and  convey  the  same  at  any  time,  and  that  upon 
such  sale,  if  any  be  provided  by  law,  prior  to  the  expiration 
of  such  lease,  the  same  shall  thereupon  expire  and  the  lessee 
shall  be  entitled  to  purchase  the  same  at  the  highest  bid, 
subject  to  such  conditions,  limitations,  restrictions  and  ex- 
ceptions  as   may   be   provided   by   law:     Provided,   however, 

59  Act    approved    May    26,    1909,  «<>Act  approved  March  22,   1909, 

Sec.    9,    Art.    4,    Chap.    49,    S.    L.       Sec.     1,    Art,     1,    Chap.    28,    S.    L. 
1907-1908.  1909. 
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persons  who  in  good  faith  have  gone  upon  any  tract  of  the 
public  domain  of  the  United  States  as  a  homesteader  and 
thus  using  his  homestead  right  upon  land  which  may  be 
claimed  by  the  State  of  Oklahoma,  shall  have  the  preference 
right  of  purchase  when  same  may  be  offered  for  sale  should 
the  title  of  same  be  decreed  to  the  State;  and  until  such 
title  of  said  land  is  settled  and  adjusted  the  occupant  of  any 
such  tract  shall  not  be  compelled  to  pay  any  lease  rate  or 
rental  on  said  land.  The  rental  price  per  annum  for  said 
land  shall  be  fixed  at  four  per  centum  on  the  actual  cash 
value  thereof  exclusive  of  improvements  as  returned  by  the 
appraisers  of  the  year  nineteen  hundred  and  eight,  said  rental  to 
be  paid  each  year  in  advance,  or  by  giving  a  secured  note  for  the 
payment  thereof  due  January  first  of  each  year.  During  the  last 
half  of  each  fifth  and  tenth  year  during  the  lifetime  of  any  lease 
the  leasehold  shall  be  reappraised  in  the  manner  now  pro- 
vided by  law,  and  the  rental  price  changed  accordingly: 
Provided,  that  ninety  days'  notice  of  such  proposed  increase 
shall  be  given  the  lessee  before  any  change  shall  take  effect.81 

Sec.  1494.    School  lands — Lease,  term  of. 

All  lands  reserved  for  the  use  of  the  universities,  agricul- 
tural colleges  and  normal  schools,  except  new  college  lands, 
shall  be  leased  for  periods  of  five  years,  under  the  same 
terms,  conditions  and  limitations  in  all  respects,  except  as 
to  the  duration  of  the  leases,  as  hereinbefore  described  for 
leasing  lands  reserved  for  common  schools.02 

Sec.  1495.     Indemnity  land,  etc.,  term  of  lease. 

All  lands  reserved,  the  proceeds  of  which  are  to  he  used 
in  the  construction  of  penal,  charitable  and  public  buildings, 
and  all  indemnity  land  of  whatsoever  character,  and  all 
lands  granted  to  the  State  of  Oklahoma  under  and  by  virtue 
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of  section  twelve  of  the  Enabling  Act,  admitting  Oklahoma 
to  statehood,  until  the  same  shall  be  sold  as  by  law  pro- 
vided, shall  be  leased  by  the  commissioners  of  the  land  office 
under  such  rules  and  regulations  as  they  may  prescribe: 
Provided,  that  no  preference  right  to  purchase  or  release 
shall  be  granted  on  lands  secured  under  and  by  virtue  of 
section  twelve  of  the  Enabling  Act  admitting  Oklahoma  to 
statehood.03 

Sec.  1496.    Application  for  lease — Conditions  of. 

Applications  for  the  lease  of  any  of  the  lands  enumerated 
herein  shall  be  made  to  the  commissioners  of  the  land  office. 
Such  applications  shall  be  subscribed  and  sworn  to  and  shall 
specify  that  the  applicant  is  the  head  of  the  family,  or  above 
the  age  of  twenty-one  years.  If  he  has  heretofore  had  a 
contract  of  lease  on  the  land  applied  for,  he  shall  state  in 
said  application  his  willingness  to  pay  four  per  centum  of 
the  appraised  value  of  said  land  as  rental  therefor,  in  case 
the  land  applied  for  is  in  sections  thirteen,  sixteen  or  thirty- 
six,  and  such  rental  as  the  commissioners  of  the  land  office 
may  fix  on  any  other  of  the  public  lands,  and  when  the  same 
has  been  reappraised  in  the  manner  provided  by  law  he  will 
either  pay  the  four  per  centum  per  annum  rental,  or  the 
amount  of  rental  fixed  by  the  commissioners  of  the  land 
office,  or  will  vacate  and  surrender  same  to  the  State.04 

Sec.  1497.     Commissioners  may  advertise. 

All  of  the  lands  granted  to  the  State  of  Oklahoma  by  the 
Congress  of  the  United  States  for  educational,  penal,  chari- 
table and  public  buildings  or  other  purposes,  and  which  are 
now  vacant  or  may  become  vacant,  shall  be  offered  for  leasing 
under  such  rules  and  regulations  as  the  commissioners  of 
the    land    office    shall    prescribe,    not    inconsistent    with    this 


63  Act  approved  March   22,   1909,  «*  Act  approved  March   22,   1909, 

Sec.    4,    Art.     1,    Chap.    28,    S.    L.       Sec.    5,    Art.    1,    Chap.    28,    S.    L. 
1909.  1909. 


1023  PROPERTY    REAL.  §   1 

chapter,  and  the  commissioners  of  the  land  office  may.  in 
their  discretion,  advertise  such  lands  for  Leasing  in  the 
county  in  which  the  same  are  situate,  and  in  any  other 
county  or  counties  in  the  State:  Provided,  that  where  any 
person  in  good  faith  under  the  United  States  homestead  law, 
prior  to  January  1,  1909,  shall  have  made  valuable  and 
lasting  improvements  upon  sections  thirteen,  sixteen  and 
thirty-six  he  shall  have  a  preference  right  to  lease  said  land 
upon  which  he  has  improvements  as  provided  in  this  article. 
In  the  event  any  of  said  lands  are  by  the  commissionei 
the  land  office  advertised  as  above  provided,  the  same  shall 
then  be  leased  under  sealed  bids,  under  such  rules  and 
regulations  as  may  be  by  them  prescribed,  do1  inconsistent 
with  the  terms  of  this  article:  Provided,  the  commissi 
of  the  land  office  shall  have  the  right  to  lease  any  ami  all 
of  the  said  lands  at  private  bidding  if  in  their  judgment 
they  deem  it  to  be  for  the  best  interest  of  the  State. 

In  the  event  the  commissioners  of  the  land  office  shall 
advertise  any  of  the  said  lands  for  public  bidding,  and  no 
bids  are  received,  upon  the  basis  of  the  appraised  value  and 
the  per  centum  of  rental  as  fixed  by  this  chapter,  they  may 
withdraw  said  lands  from  public  bidding,  and  lease  tin'  same 
at  private  bids  at  such  valuation  and  at  such  per  centum  of 
rental  as  in  their  judgment  they  deem  best.  The  said  com- 
missioners shall  be  authorized  to  reject  any  or  all  bids." 

Sec.  1498.     Lessee  in  default— Forfeiture— Procedure. 

If  the  lessee  of  any  of  the  lands  enumerated  herein  shall 
be  in  default  of  the  annual  rental  due  tin-  State  fur  a  period 
of  three  months,  the  commissioners  of  the  land  office  shall 
cause  notice  to  be  given  such  delinquent  lessee,  that  it'  Buch 
delinquency  is  not  paid  within  thirty  days  from  the  Bervice 
of  such  notice  his  lease  will  he  declared  forfeited  to  the 
State  by  the  commissioners  of  the  land  office.     If  the  amounts 
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due  are  not  paid  within  thirty  days  from  the  date  of  the 
service  of  such  notice,  the  said  lease  shall  be  declared  for- 
feited, and  the  land  therein  described  shall  revert  to  the 
State  the  same  as  though  such  lease  had  never  been  made. 
The  order  making  such  forfeiture  shall  be  spread  upon  the 
records  of  the  commissioners  of  the  land  office.  The  service 
of  the  notice  herein  contemplated  shall  be  made  by  reg- 
istered letter;  in  case  the  postoffice  address  of  the  owner  of 
such  lease  be  unknown,  the  notice  herein  contemplated  shall 
be  published  in  two  consecutive  issues  of  some  weekly 
newspaper  published  and  of  general  circulation  in  the  county 
where  the  land  is  situate.  The  forfeiture  may  be  entered  by 
said  board  after  thirty  days  from  the  date  of  such  published 
notice :  Provided,  the  lessee  of  any  land  so  forfeited  may 
redeem  the  same  by  paying  all  delinquencies,  fees  and  cost 
of  forfeiture  at  any  time  before  such  land  is  advertised  to  be 
leased,  as  provided  in  this  article :  Provided,  that  the  com- 
missioners of  the  land  office  are  required  to  serve  notice  of 
delinquencies  and  proceed  with  forfeiture  as  stated  herein, 
at  least  once  a  year.  Movable  improvements  on  land  so 
reverting  to  the  State  shall  be  sold  under  the  direction  of 
the  commissioners  of  the  land  office  at  public  auction,  and 
the  proceeds  received  therefrom  shall  inure  to  the  holder  of 
the  delinquent  lease  after  payment  shall  have  been  made 
to  the  State  for  all  delinquencies  and  rent  and  expenses  in- 
curred in  holding  such  auction.66 

Sec.  1499.     Assignment  of  lease  recorded  where. 

No  assignment  of  a  school  land  lease  as  security  shall  be 
valid  until  recorded  in  the  office  of  the  commissioners  of  the 
land  office,  and  the  same  shall  not  be  eligible  to  such  record 
if  there  are  any  payments  of  rental  or  assessment  due  for 
damages  or  waste  committed  on  such  land  at  the  time  such 
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assignment  is  offered  for  record,  and  the  said  commissioners 
of  the  land  office  shall  charge  a  fee  of  one  dollar  for  entering 
and  recording  each  assignment.07 

Sec.    1500.     Appraisers — Compensation. 

The  appraisers  of  all  lands  under  this  article  shall  each  be 
allowed  for  their  actual  services,  at  the  rate  of  one  hundred 
dollars  per  month,  and  two  dollars  per  day  for  one  team  for 
their  use  in  making  such  appraisement.08 

Sec.  1501.  Subdivision  and  lease  of  lands  adjoining  town — 
Procedure. 
Any  portions  of  the  lands  of  this  State  adjoining  the  Bite 
of  any  city  or  town  may  be  subdivided  into  lots  and  leased 
as  herein  provided;  the  commissioners  of  the  land  office  being 
satisfied  that  by  division  of  any  such  tracts  into  lots  tin- 
lease  of  the  same  can  be  made  for  a  greater  amount  than  if 
leased  in  tracts  of  one  hundred  and  sixty  acres  as  herein 
provided.  The  commissioners  of  the  land  office  shall  have 
the  authority  to  employ  the  necessary  surveyor  and  cause 
such  tracts  to  be  subdivided  into  lots  and  tracts  of  such  size 
as  they  may  determine,  and  a  plat  of  the  same  shall  be  made 
and  filed  for  record  in  the  office  of  the  register  of  deeds  in 
the  county  in  which  such  land  is  located.  Such  lots  shall 
be  appraised  by  the  appraisers  to  be  appointed  by  the  board, 
none  of  whom  shall  be  residents  of  the  county  in  which 
such  land  is  situated.  Such  land,  when  so  subdivided,  shall 
be  leased  at  public  auction  by  the  commissioners  of  the  land 
office.  Public  notice  of  such  auction  shall  be  given  tor  sixty 
days  by  publishing  the  same  in  a  newspaper  of  general 
circulation  published  in  the  county  wherein  the  land  is 
located,  and  also  published  in  some  paper  of  B  State  circu- 
lation.     Such   notice   shall    contain    a    list    of    the    lots    t<>    I"- 
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leased,  the  time  for  which  they  are  to  be  leased,  and  the 
appraised  value  of  each.  The  leasing  of  such  lots  shall  take 
place  on  the  day  appointed  under  the  direction,  of  the  com- 
missioners of  the  land  office  and  shall  be  leased  to  the  highest 
bidder,  but  in  no  case  for  less  than  four  per  centum  of  the 
appraised  value,  preference  right  at  all  times  to  be  given  to 
the  lessee  to  lease  the  same,  at  the  highest  bid  offered. 
Lots  remaining  unleased  shall  be  again  offered  for  lease  at 
public  auction  at  such  time  as  the  board  shall  direct,  and 
the  commissioners  of  the  land  office  may  adjourn  the  leasing 
from  day  to  day  until  all  the  lots  are  leased.69 

Sec.  1502.    Waste. 

If  any  person  shall  commit  waste,  or  trespass  or  other 
injury  upon  any  of  the  lands  herein  referred  to,  the  persons 
so  offending  shall,  upon  conviction  thereof,  be  fined  in  any 
sum  not  less  than  twenty-five  dollars  nor  more  than  one 
thousand  dollars.70 

Sec.  1503.     Termination  of  lease — Improvements  on,  etc. 

Any  lessee  may,  at  the  termination  of  his  lease,  remove 
any  or  all  of  his  improvements,  and  he  shall  have  the  right 
to  harvest  or  remove  any  growing  crop  thereon :  Provided, 
however,  that  in  case  a  lessee  is  in  default  for  nonpayment 
of  any  rental  or  assessment  of  any  nature  he  shall  not  be 
allowed  to  remove  such  improvements  or  make  such  entry  to 
secure  crops  until  all  arrearage  is  fully  paid:  Provided,  that 
the  provisions  of  this  section  shall  not  apply  to  growing 
wheat.  And  provided,  further,  that  such  improvements  and 
growing  crops  shall  be  removed  within  sixty  days  after  the 
termination  of  such  lease  and  not  thereafter.71 
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Sec.  1504.     Appeal  from  appraisement. 

In  the  appraisement  of  any  of  the  lands  herein,  if  the 
lessee  shall  signify  to  the  secretary  of  the  commissioners  of 
the  land  office  his  dissatisfaction  with  the  appraised  value 
of  his  lease  holding  and  that  he  desires  to  continue  such 
lease,  he  may  appeal  from  the  appraised  value  as  fixed  by 
the  appraisers;  such  appeal  shall  he  to  the  commissioners 
of  the  land  office,  and  must  be  filed  within  thirty  days  from 
the  date  he  receives  notice  of  the  appraised  value  thereon. 
The  appellant  shall  give  bond  in  double  the  rental  value 
per  year  as  fixed  by  the  appraisers,  and  to  pay  all  costs 
the  effect  that  he  will  pay  the  rental  value  so  lixed  or  rach 
other  sum  as  the  commissioners  of  the  land  office  may  de- 
termine. In  case  of  failure  to  lower  the  rental  as  fixed  by 
the  appraisers,  the  appellant  shall  pay  all  costs  of  the  pro- 
ceedings.72 

Sec.  1505.     Relinquishment  in  favor  of  new  lessee. 

Any  lessee  of  not  more  than  six  hundred  and  forty  acres 
of  any  of  the  public  lands  of  the  State,  upon  payment  of  a 
transfer  fee  and  all  rentals  and  assessments  due  or  to  become 
due  within  six  months,  may  relinquish  to  the  Stale  all  his 
right,  title  and  interest  in  said  lease  or  any  part  thereof  not 
less  than  approximately  forty  acres,  upon  condition  that  ;i 
new  lease  be  granted  to  any  responsible  person  qualified 
under  the  law,  named  by  the  lessee:  Provided,  that  any  1 
may  relinquish  any  part  of  his  lease  to  the  Slate,  all  his 
right,  title  and  interest  therein  upon  condition  that  a  new- 
lease  upon  such  part  may  be  granted  to  any  charitable, 
religious  or  eleemosynary  institution  for  the  purpose  of 
cemeteries,  schools,  churches  or  hospitals.  All  persons  de- 
siring to  have  transfers  made  must  present  the  relinquish- 
ment of  the  lessee  and  have  the  transfer  made  on  the  I 
of   the    commissioners   of  the   land    office    within    thirty    days 
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from  the  date  of  the  execution  of  such  relinquishment,  and 
shall  pay  therefor  a  fee  of  two  dollars,  which  shall  be  cred- 
ited to  the  same  fund  and  treated  in  the  same  manner  as 
rentals  collected  upon  the  lands  transferred.  Provided,  that 
nothing  in  this  article  shall  be  construed  to  deny  any 
lessee  the  right  of  appeal  to  the  court  upon  questions  of 
law,  and  in  the  event  of  such  appeal  the  same  shall  be  taken 
to  the  district  court  on  written  exceptions  filed  with  the 
clerk  of  the  district  court,  together  with  a  transcript  of  the 
record  and  the  evidence  taken  on  the  hearing  of  said  matter. 
The  exceptions,  record,  evidence  and  all  proceedings  had 
therein  which  are  necessary  for  a  proper  determination  of 
the  law  of  the  case  shall  be  incorporated  into  a  case  made, 
which  shall  be  signed  and  settled  by  the  chairman  of  the 
board  of  school  land  commissioners  in  the  same  manner  as 
are  appeals  from  the  district  court  to  the  Supreme  Court, 
and  the  district  court  shall  hear  and  determine  the  same  on 
said  case  made.  Appeals  may  be  taken  to  the  Supreme  Court 
from  the  district  court  as  in  other  cases  which  may  have 
been  appealed  to  the  district  court  on  writ  of  error.73 

Sec.  1506.     Commissioners  may  hear  contest. 

The  commissioners  of  the  land  office  have  the  power  and 
authority  to  hear  and  determine  any  protest  or  contest  grow- 
ing out  of  any  lease  or  assignment,  and  make  such  orders 
in  relation  thereto  as  the  evidence  and  the  law  justify.  The 
commissioners  of  the  land  office  may  empower  the  secretary 
of  said  commission  to  hear  any  matters  presented  to  said 
board  and  make  such  orders  as  may  be  justified  from  the 
facts  and  the  law,  but  in  all  cases  heard  before  the  secre- 
tary the  commissioners  may,  upon  their  own  mot-ion,  review 
and  modify  any  orders  made  by  the  secretary  and  any  party 
interested  in  any  hearing  before  the  secretary  may  appeal 
from  any  order  of  the  secretary  to  the  commissioners,  and 
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upon  such  appeal  the  said  commissioners  shall  review  the 
order  and  act  of  the  secretary,  and  make  such  finding  and 
order  as  to  them  seem  proper,  and  this  decision  shall  be 
final  on  all  questions  of  fact.  The  commissioners  of  the  land 
office  shall  prescribe  such  rules  and  regulations  and  pro- 
cedure as  are  necessary  to  carry  into  effect  this  Bection." 

Sec.  1507.    Oaths— Penalty  for  false. 

The  commissioners  of  the  land  office  or  the  secretary 
thereof,  shall  have  the  power  to  administer  oaths  to  wit- 
nesses and  take  affidavits  to  petitions  and  other  instruments 
filed  before  the  secretary  of  the  commission  in  the  same 
manner  as  the  clerks  of  the  district  courts  of  the  St  a:' 
Oklahoma,  and  any  person,  either  as  a  witness  or  a  party 
interested,  who  makes  false  statements  under  oath  in  any 
matter  or  hearing  pending  before  the  secretary  or  commis- 
sioners of  the  land  office,  shall  be  deemed  guilty  of  perjury. 
and  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  State  penitentiary  for  a  term  of  not  less  than 
one  year  nor  more  than  three  years.  Any  person  who 
executes  any  written  instrument,  petition  or  affidavit  before 
the  commission  or  the  secretary  under  oath,  and  who  in  said 
petition,  affidavit  or  other  instrument  makes  false  statements, 
shall  be  guilty  of  perjury  and  shall  be  punished  as  herein 
provided.75 

Sec.  1508.    Records  of  land  office  public— Evidence. 

All  the  records  in  the  possession,  control,  care  and  custody 
of  the  commissioners  of  the  land  office  are  hereby  declared 
to  be  public  records  and  certified  copies  thereof  are  ad- 
missible in  evidence  in  the  courts  of  this  State.  Any  person 
shall  be   entitled  to  receive   a  certified   copy   of  any   mstiu- 
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ment  on  record  with  the  commissioners  of  the  land  office  on 
the  payment  of  a  fee  as  prescribed  by  the  commission.76 

Sec.  1509.    Lessee  may  sublease — One  year — Application  to. 

Any  lessee  who  is  a  resident  of  the  State  of  Oklahoma  may 
sublease  the  land  upon  which  he  has  a  lease,  for  a  period 
of  not  more  than  one  year:  Provided,  that  before  any  lessee 
shall  be  permitted  to  sublet  any  of  such  land,  he  shall  make 
application  to  the  commissioners  of  the  land  office  for  a 
permit,  and  it  shall  be  the  duty  of  such  commissioners  to 
issue  such  permit:  Provided,  that  the  said  lessee  is  not  de- 
linquent in  the  payment  of  rental  or  other  assessment  due 
and  payable.  The  commissioners  of  the  land  office  shall 
charge  and  collect  for  the  issuing  of  such  permits  a  fee  of 
one  dollar,  which  shall  be  applied  to  the  fund  to  which  the 
land  belongs.77 

Sec.  1510.     Bonus  for  lease  may  be  accepted. 

In  the  leasing  of  vacant  lands  belonging  to  the  State  of 
Oklahoma  for  school,  public  building  or  educational  pur- 
poses, the  commissioners  of  the  land  office  shall  have  the 
right  to  accept  in  addition  to  the  rental,  any  bonus  which 
may  be  offered  by  the  bidder,  and  where  bonuses  are  ac- 
cepted and  paid  the  same  shall  be  credited  to  the  fund  to 
which  the  land  belongs.78 

Sec.  1511.     Commissioners  may  make  rules. 

The  commissioners  of  the  land  office  may  make  such  other 
and  further  rules  and  regulations  governing  the  leasing  of 
the  public  lands  of  this  State  as  to  them  seem  proper,  not  in 
conflict  herewith.79 

76  Act  approved  March  22,  1909.  78  Act  approved  March  22,  1909, 
Sec.  17,  Art.  1,  Chap.  28,  S.  L.  Sec.  19,  Art.  1,  Chap.  28,  S.  L. 
1909.  1909. 

77  Act  approved  March  22,  1909,  79  Act  approved  March  22,  1909, 
Sec.  18,  Art.  1,  Chap.  28,  S.  L.  Sec.  20,  Art.  1,  Chap.  28  S.  L. 
1909.  1909. 
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Sec.  1512.     Certain  school  land  may  be  sold. 

The  commissioners  of  the  land  office  are  hereby  authori 
to  sell  and  convey  any  portion  of  section  sixteen  of  the  com- 
mon school  lands  of  this  State,  lying  in  a  separate  trad  at 
the  time  of  the  passage  of  this  act,  containing  not  exceeding 
eighty  acres,  surrounded  by  railroad  tracks  <m  two  or  more 
sides  and  abutting  upon  a  section  line,  whenever  the  same  is 
adjacent  to  or  lying  within  any  city  of  the  first  class/" 

Sec.  1513.    Procedure  for  sale. 

The  said  land  shall  be  sold  at  public  auction  to  the  highest, 
and  best  bidder,  preference  right  to  the  lessee,  if  any.  to 
purchase  the  same,  at  the  highest  and  best  bid,  and  said 
sale  shall  be  conducted  in  all  respects  as  sales  of  other 
school  lands,  under  and  by  virtue  of  article  three  of  this 
chapter.81 

Sec.  1514.    Lessee  to  be  paid  for  improvements. 

The  lessee  of  said  land  shall  be  paid  for  his  improvements 
thereon,  if  any,  in  the  same  manner  as  now  provided  by 
law  in  the  sale  of  other  school  lands:  Provided,  thai  do  hind 
shall  be  sold  under  the  provisions  of  this  article  for  less 
than  the  appraised  value  of  said  land  under  the  appraise- 
ment of  nineteen  hundred  and  eight.82 

Sec.  1515.     Proceeds  credited  to  school  funds. 

All  moneys  derived  from  the  sale  of  any  lands  under  the 
provisions  of  this  article  shall  be  placed  to  the  credit  of 
the  permanent  school  fund  of  the  State  of  Oklahoma.81 


8"  Act  approved  March   20,   1900,  ss^cl  approved   March   20,    1900, 

Sec     L,    Art.     4,     Chap.    28,     S.     L.  Sec.     3,  Art.      I,     Chap. 

1900.  1909. 

si  Act  approved  March  20,   1909,  V!  approved    Mar.!,   20,    i 

Bee.    2,    Art.    4,    Chap.    28,    S.    L.  Sec    4,  Art.     I,    Chap.    28,    .v      I 

L909.  L909. 


§§  1516,1517        merwine's  trial  of  title  to  land.  1032 

Sec.  1518.     Funds  created. 

All  moneys  heretofore  or  hereafter  received  from  the  sale  or 
the  rentals  of  section  thirty-three,  and  lands  granted  in  lieu 
thereof,  the  same  being  lands  granted  to  the  State  of  Okla- 
homa for  charitable  and  penal  institutions  and  public  build- 
ings, shall  constitute  and  be  known  as  the  "Public  Building 
Fund."84 

Sec.  1517.    Warrants  against  funds. 

Warrants  shall  be  issued  against  the  public  building  fund 
in  denominations  of  five  hundred  dollars  each  and  in  series 
of  seventy-five  thousand  dollars  each.  They  shall  bear  in- 
terest at  the  rate  of  five  per  centum  per  annum,  payable  semi- 
annually, on  the  first  day  of  May  and  November  of  each 
year;  each  series  shall  be  consecutively  numbered,  beginning 
with  number  one,  and  each  warrant  belonging  to  each  series 
shall  be  likewise  consecutively  numbered,  from  one  to  one 
hundred  and  fifty,  inclusive.  Attached  to  each  warrant  shall 
be  coupons  numbered  consecutively  with  the  series  and 
number  of  the  warrant  to  which  it  is  attached,  for  the  pay- 
ment of  the  interest  as  provided  for  in  this  article,  at  the 
office  of  the  State  treasurer,  or  at  the  fiscal  agency  of  this 
State  in  New  York  City.  The  State  auditor  shall  on  or 
before  the  first  day  of  April,  1910,  issue  public  building 
warrants  made  payable  to  bearer,  and  place  in  the  hands  of 
the  State  treasurer  for  sale  under  the  provisions  of  this 
article  such  warrants  to  the  amount  of  seven  hundred  and 
fifty  thousand  dollars;  the  form  of  said  warrants  shall  be 
prescribed  by  said  State  auditor  in  compliance  with  the 
provisions  of  this  article.  The  aggregate  amount  of  war- 
rants authorized  by  this  article  shall  not  exceed  the  sum  of 
two  million  twenty-five  thousand  dollars. 

Series  No.     1  shall  mature  on  May  1st,  1912. 

Series  No.     2  shall  mature  on  May  1st,  1913. 

Series  No.     3  shall  mature  on  May  1st,  1914. 

84  Act     approved     February     18,    1910,  Sec.  1,  Chap.  16,  S.  L.  1910. 
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Series  No. 

4  shall  mature 

on 

May 

1st 

1915. 

Series  No. 

5  shall  mature 

on 

May 

1st 

1916. 

Series  No. 

6  shall  mature 

on 

May 

1st 

1917. 

Series  No. 

7  shall  mature 

on 

May 

1st 

1918. 

Series  No. 

8  shall  mature 

on 

May 

1st 

1919. 

Series  No. 

9  shall  mature 

on 

May  1st 

1920. 

Series  No. 

10  shall  mature 

on 

May 

1st 

1921. 

Series  No. 

11  shall  mature 

on 

May 

1st 

1922. 

Series  No. 

12  shall  mature 

on 

May 

1st 

1923. 

Series  No. 

13  shall  mature 

on 

May 

1st 

1924. 

Series  No. 

14  shall  mature 

on 

May 

1st 

1925. 

Series  No. 

15  shall  mature 

on 

May 

1st 

1926. 

Series  No. 

16  shall  mature 

on 

May 

1st 

1927. 

Series  No. 

17  shall  mature 

on 

May 

1st 

1928. 

Series  No. 

18  shall  mature 

on 

May 

1st 

1929. 

Series  No. 

19  shall  mature 

on 

May 

1st 

1930. 

Series  No. 

20  shall  mature 

on 

May 

1st 

1931. 

Series  No. 

21  shall  mature 

on 

May 

1st 

1932. 

Series  No. 

22  shall  mature 

on 

May 

1st 

1933. 

Series  No. 

23  shall  mature 

on 

May 

1st 

,  1934. 

Series  No. 

24  shall  mature 

on 

May 

1st 

,  1935. 

Series  No. 

25  shall  mature 

on 

May 

1st 

1936. 

Series  No. 

26  shall  mature 

on 

May 

1st 

,  1937. 

Series  No. 

27  shall  mature 

on 

May 

1st 

1938.f 

§1518 


Sec.  1518.    Sale  of  warrants. 

As  soon  as  said  warrants  shall  have  been  delivered  to  the 
State  treasurer  he  shall  receive  sealed  bids  for  the  purchase 
of  said  warrants  or  any  part  thereof,  which  bids  shall  be 
opened  publicly  at  his  office  on  the  25th  day  of  April,  1910. 
The  treasurer  shall  give  notice  of  such  sale  by  advertise- 
ment for  ten  days  beginning  not  less  than  thirty  days  before 
the  day  of  said  sale,  in  at  least  two  daily  newspapers  pub- 
lished in  this  State  and  in  at  least  one  newspaper  published 
in  each  of  the  cities  of  St.  Louis,  Chicago  and  New  York,  or 


85  Act     approved     February      18,     1010,   Sec.  2,   Chap.   Hi,  S.   L.    M)10. 
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in  lieu  thereof,  some  financial  journal  published  in  any  or 
each  of  the  aforesaid  cities.  But  no  warrant  shall  be  sold 
for  less  than  par  and  accrued  interest.  All  sales  of  warrants 
made  by  the  treasurer  under  the  provisions  of  this  article 
shall  be  for  delivery  on  the  first  day  of  May  or  November, 
next  thereafter.  He  shall  sell  at  par  to  the  officers  of  the 
State,  or  of  any  municipality  thereof,  having  charge  of  any 
sinking  fund,  who  may  make  application  for  the  purchase  of 
warrants  for  the  purpose  of  investing  said  sinking  funds 
therein.     All  other  sales  shall  be  to  the  highest  bidder.88 

Sec.  1519.    Deposit  by  bidders. 

Any  bidder  may  offer  to  purchase  any  series  or  any  part 
of  any  series  offered  for  sale  under  the  provisions  of  this 
article,  and  shall  accompany  his  bid  by  a  deposit  in  cash 
of  a  certified  check  of  some  responsible  banking  institution 
for  two  per  cent,  of  the  amount  bid,  which  deposit  so  made 
shall,  if  any  bid  be  rejected,  or  if  any  bid  be  accepted, 
and  the  bidder  carry  out  the  terms  of  purchase,  according  to 
the  terms  of  bids,  be  returned  to  said  bidder,  otherwise  to  be 
forfeited  to  the  State.87 

Sec.  1520.     Proceeds  of  sale — Construction  of  buildings. 

The  proceeds  of  the  sale  of  warrants  authorized  by  this 
chapter  shall  be  paid  into  the  State  treasury  and  used  for 
the  payment  of  the  construction  of  charitable  and  penal  in- 
stitutions and  public  buildings  as  provided  in  this  article. 
All  claims  for  the  construction  of  such  institutions  and  build- 
ings shall  be  approved  as  provided  by  law,  and  paid  by  the 
State  treasurer  out  of  the  proceeds  of  public  building  war- 
rants upon  warrants  issued  by  the  State  auditor.88 

se  Act  approved  February  18,     8S  Act  approved  February  18, 

1910,  Sec.  3,  Chap.  16,  S.  L.  1910.   1910,  Sec.  5,   Chap.  16,  S.  L.  1910. 

87  Act  approved  February  18, 

1910,  Sec.  4,  Chap.  16,  S.  L.  1910. 
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Sec.  1521.     Estimate  by  board. 

On  or  before  the  first  day  of  September  and  of  March  of 
each  year,  a  board,  composed  of  the  governor,  auditor  and 
treasurer,  shall  make  an  estimate  of  the  amount  necessary  to 
pay  for  the  construction  of  such  charitable  and  penal  insti- 
tutions and  public  buildings  authorized  by  the  Legislature, 
out  of  the  public  building  fund,  and  shall  certify  same  to  the 
State  auditor;  the  State  auditor  shall,  thereupon,  issue  public 
building  warrants  and  deliver  same  to  the  State  treasurer, 
in  the  amount  sufficient  to  cover  said  estimate,  which  shall 
be  sold  on  some  day  fixed  by  said  board  and  after  like  adver- 
tisement as  required  by  section  1518.89 

Sec.  1522.  Corporate  and  public  funds  may  be  invested  in 
warrants. 
Any  bank,  trust  or  insurance  company,  organized  under 
the  laws  of  this  State,  may  invest  its  capital  and  surplus  in 
warrants  issued  under  the  provisions  of  this  article.  The 
officers  having  charge  of  any  sinking  fund  of  the  State  or  of 
any  county,  city,  town,  township  or  school  district  thereof, 
may  invest  the  sinking  fund  of  the  State  or  of  such  county, 
town,  township  or  school  district  in  warrants  issued  under 
the  provisions  of  this  article,  maturing  prior  to  the  date  due 
of  the  bonded  indebtedness,  for  the  payment  of  which  any 
such  sinking  fund  is  created.  Said  warrants  shall  also  be 
approved  collateral  as  security  for  the  deposit  of  any  public 
funds  and  for  the  investment  of  trust  funds.  Said  warrants 
shall  be  nontaxable  for  any  purpose.90 

Sec.  1523.     Signing  and  registration  of  warrants. 

Said  warrants  shall  be  signed  by  the  State  auditor  with 
the  seal  of  his  office  affixed,  and  shall  have  interest  coupons 
thereto  attached  executed  with  a  fac  simile  signature  of  said 
auditor.      Said    warrants    shall    be    registered    by    the    State 

89  Act     approved     February     IS,  90  Act     approved     February      18, 

1910,  Sec.  6,  Chap.  16,  S.  L.   1910.       1910,  Sec.  7,  Chap.   16,  S.  L.   1910. 
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treasurer,    with    appropriate    endorsement    thereon,    showing 
such  registration.91 

Sec.  1524.    Payment  of  warrants. 

All  warrants  and  interest  thereon  when  issued  as  provided 
for  in  this  act,  shall  become  payable  out  of  the  public  building 
fund  arising  from  the  sale  or  rental  of  section  thirty-three, 
and  lands  granted  to  the  State  in  lieu  thereof  until  all  of 
said  warrants  and  interest  thereon  are  fully  paid.  All  war- 
rants shall  be  paid  in  the  order  in  which  they  are  issued. 
Provided,  that  nothing  in  this  article  shall  be  construed  as 
to  in  any  manner  hold  the  State  of  Oklahoma  liable  for  the 
payment  of  any  of  the  public  building  warrants  herein 
authorized  or  the  interest  thereon,  but  shall  be  paid  only  out 
of  the  public  building  fund  received  from  the  sale  or  rental 
of  section  thirty-three,  and  lands  granted  in  lieu  thereof,  as 
set  forth  in  section  1516.92 

Sec.  1525.     Former  warrants  to  be  redeemed  at  once. 

The  State  treasurer  is  hereby  directed  to  immediately  take 
up  and  redeem  out  of  the  proceeds  of  the  rental  and  sale 
of  said  public  land  now  on  hand,  all  warrants  heretofore 
issued  under  the  provisions  of  an  act  entitled  "An  act  pro- 
viding for  the  issuance  of  patents  upon  the  sale  of  certain 
public  lands;  for  the  taking  of  mortgages  to  secure  deferred 
payments,  and  to  utilize  the  proceeds  thereof."93 

Sec.  1526.    Lands  specified. 

That  in  accordance  with  section  twelve  of  the  Enabling  Act 
of  this  State,  the  income,  interest,  rentals  and  proceeds  of  the 
sale  of  the  following  lands,  now  collected  and  hereafter  to  be 

si  Act     approved     February      18,  93  Act     approved     February      IS, 

1910,  Sec.  8,  Chap.   16,   S.  L.   1910.  1910,  Sec.  10,  Chap.  16,  S.  L.  1910. 

92  Act     approved     February      18,  But  see  repeal  of  act  referred  to  by 

1910,  Sec.  9,  Chap.  16,  S.  L.  1910.  Sec.  12,  Chap.  16,  1910. 
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collected,    are   hereby   made   available   to   the   institutions   to 
which  the  grants  were  made,  namely:    For  the  benefit  of 

The  University  of  Oklahoma   250,000  acres. 

The  University  Preparatory  School 150,000  acres. 

The  Agricultural  and  Mechanical  College 250,000  acres. 

The  Colored  Agricultural  and  Normal  Univer- 
sity   100,000  acres. 

The  Normal  Schools  now  established  or  hereafter 

to  be  established   300,000  acres.94 

Sec.  1527.     Appropriation  made. 

In  pursuance  of  the  making  available  of  the  funds  from 
the  lands  mentioned  in  section  1526,  there  is  hereby  appro- 
priated out  of  the  treasury  of  the  State  the  sum  of  fourteen 
thousand  one  hundred  ninety-one  and  eighty-three  hundredths 
dollars  from  the  funds  collected  from  the  income,  interest, 
rentals  or  proceeds  of  said  lands,  up  to  and  including  No- 
vember 30,  1908,  and  now  in  the  treasury  to  be  paid  out  as 
follows,  to-wit : 

For  the  support  and  maintenance  of 

The  University  of  Oklahoma  $2,853.17 

The  University  Preparatory  School 2,850.49 

The  Agricultural  and  Mechanical  College 2,973.86 

The  Colored  A.  and  M.  University 1,142.11 

The  Normal  Schools  4,372.20 

The  State  auditor  is  hereby  empowered,  authorized  and 
directed  to  issue  his  warrant  upon  the  State  treasury  to  the 
treasurer,  on  proper  authority  of  the  board  having  control 
of  each  of  said  institutions  for  the  full  amount  due  to  each 
of  said  institutions,  as  herein  specified.95 


»*Act   approved   March   25,    1900,  »o  Act   approved   March   2.">,    1000, 

Sec.    1,    Art.    5,    Chap.    28,    S.    L.       Sec.    2,    Art.    5,    Chap.    28,    S.    L. 
1909.  1909. 
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Sec.  1528.     ' '  New  College  Fund '  '—Name  of  fund. 

The  auditor,  treasurer  and  commissioners  of  the  land  office, 
and  all  other  officers  of  the  State,  are  hereby  directed  and 
required  to  use  the  term  "New  College  Fund"  upon  all 
their  records  as  the  proper  name  for  designating  this  fund 
created  by  virtue  of  the  Enabling  Act.  Hereafter  such  fund 
shall  be  known  and  referred  to  as  above  specified.96 

Sec.  1529.     Income,  interest,  etc.,  to  be  available. 

Hereafter  the  income,  interest,  rentals  and  proceeds  arising 
from  the  sale  of  lands  herein  mentioned  shall  be  available  to 
the  various  institutions  in  accordance  with  section  1527.97 

Sec.  1530.     Lease  authorized. 

The  commissioners  of  the  land  office  are  hereby  authorized 
and  directed  to  make  and  enter  into  a  lease  for  ten  year 
periods,  not  to  exceed  five  periods,  with  the  adjutant  general 
of  the  National  Guard  of  this  State,  the  following  described 
land  and  premises,  to- wit :  The  south  half  and  the  northwest 
quarter  of  section  16,  township  14  north,  range  4  east,  I.  M., 
in  Lincoln  County,  State  of  Oklahoma,  at  an  annual  rental, 
payable  annually,  of  not  to  exceed  five  per  cent,  per  year 
of  the  appraised  value,  to  be  used  as  a  camp  and  maneuver 
ground  for  the  National  Guard  of  the  State,  and  said  rental 
shall  be  paid  to  said  common  school  fund  out  of  the  general 
fund  of  the  State  not  otherwise  appropriated :  Provided,  that 
the  lessees  now  occupying  such  tracts  of  lands  shall  receive 
and  be  paid  the  full  value  of  their  improvements,  preference 
right  and  leasehold  interest.98 


9«  Act   approved  March   25,    1000,  98  Act  approved   March    10,    1000, 

Sec.    3,    Art.    5,    Chap.    28,    S.    L.       Sec.     1,    Art.    6,    Chap.    28,    S.    L. 
1000.  1900. 

97  Act  approved  March  25,  1900, 
Sec.  4,  Art.  5,  Chap.  28,  S.  L. 
1009. 
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Sec.  1531.     Land  to  be  appraised. 

The  improvements,  leasehold  interest  and  preference  right 
of  the  lessee  now  occupying  such  tract  shall  be  appraised 
by  a  board  of  three  appraisers,  to  be  appointed  by  the 
adjutant  general,  who  shall  appraise  such  improvements, 
upon  actual  view  of  the  premises." 

Sec.  1532.     Appeal  from  appraisers. 

The  method  of  procedure  in  the  rendering  of  reports,  ap- 
peals therefrom  on  behalf  of  the  lessee  or  on  behalf  of  the 
State,  should  either  be  dissatisfied  with  the  findings  and 
judgment  of  such  board  of  appraisers,  shall  be  as  provided 
by  the  laws  of  Oklahoma  in  acquiring  right  of  way  by  rail- 
way corporations.1 

Sec.  1533.     Appropriation  made. 

For  the  purpose  of  carrying  the  provisions  of  this  article 
into  effect,  and  satisfjdng  the  claims  of  said  lessees  for  im- 
provements as  determined  by  the  method  in  this  article 
provided,  the  sum  of  four  thousand  dollars,  or  as  much 
thereof  as  may  be  necessary,  is  hereby  appropriated  out  of 
any  funds  in  the  treasury  not  otherwise  appropriated  to  be 
paid  to  the  lessees  of  such  tracts  of  school  land  when  their 
claims  shall  have  been  determined  by  the  method  herein, 
upon  certificate  from  the  adjutant  general.2 

Sec.  1534.     Purchase  authorized. 

The  city  of  Kingfisher  is  hereby  authorized  to  purchase 
from  the  State  of  Oklahoma,  for  cemetery  purposes,  the  fol- 
lowing described  school  lands,  situated  in  Kingfisher  County, 

nn  Act   approved   March    19,    1009,  2  Act    approved    March    19,    1909, 

Sec.    2,    Art.     0,     Chap.    28,     S.     L.        Sec.    4,    Art     C,    Chap.    28,    S.    L. 
1909.  1909. 

1  Act  approved  March  19,  1909, 
Bee.  3,  Art.  G,  Chap.  28,  S.  L. 
1909. 
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State  of  Oklahoma,  to-wit :  The  southeast  quarter  of  the 
southwest  quarter  of  section  16,  township  16,  north  of  range  7, 
west  of  the  Indian  meridian.3 


Sec.    1535.     Commissioner    shall    cause    appraisement    to    be 
made. 

If  the  city  of  Kingfisher  shall  within  eighteen  months  after 
the  passage  of  this  act,  make  application  to  the  commis- 
sioners of  the  school  land  office  to  have  said  land  appraised 
for  the  purpose  of  sale,  the  commissioners  of  the  school  land 
office  shall  cause  said  land  to  he  appraised  by  three  disin- 
terested freeholders  of  the  State,  and  when  such  appraise- 
ment is  made,  if  the  board  approves  same,  a  deed  shall  be 
issued  to  the  city  of  Kingfisher  signed  by  the  governor, 
under  the  great  seal  of  the  State,  which  deed  shall  be  attested 
by  the  secretary  of  the  commissioners  of  the  school  land 
office:  Provided,  that  before  said  deed  is  delivered,  the  city 
of  Kingfisher  shall  pay  to  the  commissioners  of  the  school 
land  office  the  appraised  value  of  said  land :  And  provided, 
further,  that  if  said  land  is  under  lease  contract,  the  city 
of  Kingfisher  shall  first  obtain  from  the  owner  of  said  lease 
contract  a  release  in  writing,  of  the  portion  of  the  land 
which  is  sought  to  be  purchased.4 

Sec.  1536.    Land  may  be  condemned. 

If  the  city  of  Kingfisher  shall  be  unable  to  secure  from  the 
lessee  a  release  of  the  land  sought  to  be  purchased,  the  city 
may  condemn  the  rights  of  said  lessee  to  such  land  sought 
to  be  purchased,  in  the  same  manner  as  is  provided  by  law 
for  condemnation  of  railroads.5 


3  Act   approved   March  20,    1909,  5  Act   approved    March    20,    1909, 

Sec.     1,    Art.    7,    Chap.    28,    S.    L.       Sec.    3,    Art.    7,    Chap.    28,    S.    L. 
1909.  1909. 

*  Act  approved  March  20,  1900, 
Sec.  2,  Art.  7,  Chap.  28,  S.  L. 
1909. 
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Sec.  1537.    Leasing  in  charge  of  commissioners. 

All  the  public  lands  of  this  State  shall  be  subject  to  lease 
in  the  manner  provided  herein.  The  commissioners  of  the 
land  office  shall  have  charge  of  the  leasing  of  such  lands.0 

Sec.  1538.    Leasing  regulations. 

The  lands  embraced  in  sections  thirteen,  sixteen  and  thirty- 
six  of  each  congressional  township,  according  to  the  United 
States  survey,  where  the  same  have  been  set  aside  for  the 
benefit  of  the  common  schools  and  agricultural  and  mechan- 
ical colleges,  normal  schools  and  universities,  shall  be  leased 
for  periods  of  five  years :  Provided,  that  the  said  land  shall 
be  leased  subject  to  the  right  of  the  State  to  sell  and  convey 
the  same  at  any  time ;  and  that  upon  such  sale,  if  any  be 
provided  by  law  prior  to  the  expiration  of  such  lease,  the 
same  shall  thereupon  expire  and  the  lessee  shall  be  entitled 
to  purchase  the  same  at  the  highest  bid,  subject  to  such 
conditions,  limitations,  restrictions  and  exceptions  as  may 
be  provided  by  law.  The  rental  price  per  annum  for  said 
land  shall  be  fixed  at  four  per  centum  on  the  actual  cash 
value  thereon,  exclusive  of  the  improvements  as  returned  by 
the  appraisers  of  the  year  1908,  when  approved  by  the 
commissioners  of  the  land  office ;  said  rentals  to  be  paid  each 
year  in  advance,  or  by  giving  a  secured  note  for  the  pay- 
ment thereof  due  October  1st  of  each  year:  Provided,  that 
the  commissioners  of  the  land  office  shall  have  authority  to 
review  or  adjust  individual  appraisements,  and  may,  when- 
ever in  their  judgment  any  individual  appraisement  is 
unfair,  reject  the  same  and  cause  a  new  appraisement  to  be 
made :  Provided,  further,  due  consideration  in  the  adjust- 
ments of  the  appraisement  or  reappraisement  shall  be  given 
to  the  use  or  purpose  for  which  the  land  is  to  be  used, 
namely,  grazing,  farming,  grazing  and  farming,  lumbering 
or  any  special  use,  combined  or  segregated,  and  rented  ac- 
cordingly.7 

«Act    approved   March    20,    1910,  7  Act   approve]    March    29,    L910, 

Sec.  1,  Chap.   118,  S.  L.   1910.  Sec.    2,    Chap.     118,    S.     L.     1910. 
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Sec.  1539.    Date  of  new  leases. 

All  leases  on  the  public  lands  of  Oklahoma  which  expired 
on  or  before  January  1,  1910,  when  leased  or  renewed  by 
the  commissioners  of  the  land  office  under  the  provisions  of 
this  article,  shall  be  executed  and  dated  January  1,  19 10.8 

Sec.  1540.    Application  blanks. 

Application  for  release  for  any  of  the  lands  enumerated 
herein  shall  be  made  to  the  commissioners  of  the  land  office 
upon  blanks  to  be  furnished  by  them  to  the  lessee.  Such 
applications  shall  be  subscribed  to  and  specify  that  the  ap- 
plicant is  willing  to  pay  four  per  centum  of  the  appraised 
value  of  such  land  as  annual  rental  therefor,  in  case  the 
land  applied  for  is  section  thirteen,  sixteen  or  thirty-six,  and 
such  rental  as  the  commissioners  of  the  land  office  shall  fix 
on  any  other  of  the  public  lands.9 

Sec.  1541.    Leasing  vacant  lands — Preference  rights. 

All  the  lands  granted  to  the  State  of  Oklahoma,  by  the 
Congress  of  the  United  States,  for  educational,  penal,  chari- 
table and  public  buildings,  or  other  purposes,  and  which  are 
now  vacant  or  may  become  vacant,  shall  be  offered  for  leasing 
under  such  rules  and  regulations  as  the  commissioners  of  the 
land  office  shall  prescribe,  not  inconsistent  with  this  article, 
but  no  preference  right  of  release  or  preference  right  of  pur- 
chase shall  be  extended  or  exercised  on  any  of  the  new 
college  lands,  same  being  the  lands  granted  to  the  State 
under  and  by  virtue  of  section  twelve  of  the  Enabling  Act 
of  the  State  of  Oklahoma.  And  the  commissioners  of  the 
land  office  may,  in  their  discretion,  advertise  such  lands  for 
leasing  in  the  county  in  which  the  same  are  situated,  and 
in  any  other  county  or  counties  in  the  State :  Provided,  that 
where  any  person  in  good  faith  under  the  United  States 
homestead  law,   prior  to  January  1,   1909,   shall  have  made 

s  Act    approved   March    29,    1910,  »  Act    approved   March    29,    1910, 

Sec.   3,   Chap.   118,  S.  L.   1910.  Sec.    4,    Chap.    118,   S.   L.    1910. 


1043  PROPERTY  REAL.  §  lo42 

valuable  and  lasting  improvements  upon  section  thirteen, 
he  shall  have  a  preference  right  to  lease  said  land,  upon 
which  he  has  improvements,  as  provided  by  this  article.10 

Sec.  1542.     Default  of  rental — Notice — Forfeiture. 

If  the  lessee  of  any  of  the  lands  enumerated  herein  shall 
be  in  default  of  the  annual  rental  due  the  State  for  a  period 
of  three  months,  the  commissioners  of  the  land  office  shall 
cause  notice  to  be  given  such  delinquent  lessee,  that  if  such 
delinquency  is  not  paid  within  thirty  days  from  the  service 
of  such  notice,  his  lease  will  be  declared,  at  their  option, 
forfeited  to  the  State  by  the  commissioners  of  the  land  office. 
If  the  amounts  due  are  not  paid  within  thirty  days  from 
the  date  of  the  service  of  such  notice,  the  said  lease  shall 
be  declared  forfeited  and  the  land  therein  described  shall 
revert  to  the  State,  the  same  as  though  such  lease  had  never 
been  made.  The  order  making  such  forfeiture  shall  be 
spread  upon  the  records  of  the  commissioners  of  the  land 
office.  The  service  of  the  notice  herein  contemplated  shall 
be  made  by  registered  letter;  in  case  the  postoffice  address 
of  the  owner  of  such  lease  be  unknown,  the  notice  herein 
contemplated  shall  be  published  in  two  consecutive  issues 
of  some  weekly  newspaper  published  in  or  of  general  cir- 
culation in  the  county  where  the  land  is  situate.  The  for- 
feiture may  be  entered  by  said  board  after  thirty  days  from 
the  date  of  such  published  or  registered  notice:  Provided, 
the  lessee  of  any  land  so  forfeited  may  redeem  the  same  by 
paying  all  delinquencies,  fees  and  costs  of  forfeiture  at  any 
time  before  such  land  is  advertised  to  be  leased,  as  provided 
by  this  article.  Provided,  further,  the  commissioners  of 
the  land  office  are  required  to  serve  notice  of  delinquencies 
and  proceed  with  forfeiture  as  stated  herein,  at  least  once  a 
year.  The  improvements  on  land  so  reverting  to  the  State 
shall  be  sold  under  the  direction  of  the  commissioners  of  the 
land    office    at    public    or    private    sah',    upon    due    notice    to 

in  Act   approved   March   29,   1910,  Sec.   5,    Chap.    US,   S.   L.    1910. 
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lessee,  and  the  proceeds  received  therefrom  shall  inure  to 
the  holder  of  the  delinquent  lease  after  payment  shall  have 
been  made  to  the  State  for  all  delinquencies  and  rents  and 
expense  incurred  in  making  such  sale.11 

Sec.  1543.    Lease,  when  valid  as  mortgage. 

No  assignment  of  a  school  land  lease  as  security  shall  be 
valid  unless  filed  for  record  in  the  office  of  the  commissioners 
of  the  land  office  within  thirty  days  after  the  execution 
thereof,  and  the  commissioners  of  the  land  office  shall  charge 
a  fee  of  one  dollar  for  entering  and  recording  each  assign- 
ment :  Provided,  that  no  assignment  of  the  lease  which  is 
the  home  of  the  family,  shall  be  valid  unless  executed  by 
both  husband  and  wife.12 

Sec.  1544.    Penalty  for  waste. 

If  any  person  shall  commit  waste  or  trespass  or  other 
injury  upon  any  of  the  lands  herein  referred  to,  the  person 
so  offending  shall,  upon  conviction  thereof,  be  fined  in  any 
sum  not  less  than  twenty-five  dollars  nor  more  than  one 
thousand  dollars.13 

Sec.  1545.    Improvements — When  removable. 

Any  lessee  may,  at  the  termination  of  his  lease,  remove 
any  or  all  of  his  improvements,  and  he  shall  have  the  right 
to  harvest  or  remove  any  growing  crop  thereon :  Provided, 
however,  that  in  case  the  lessee  is  in  default  for  nonpayment 
of  any  rental  or  assessment  of  any  nature,  he  shall  not  be 
allowed  to  remove  such  improvement  or  make  such  entry  to 
secure  crops  until  all  arrearage  is  fully  satisfied ;  said  im- 
provements, that  are  movable,  shall  then  be  moved  imme- 
diately within  sixty  days  from  termination  of  his  lease.14 


ii  Act   approved  March   29,   1010.  is  Act  approved   March   20,    1910, 

Sec.     6,     Chap.     118,     S.     L.     1910.  Sec.  8,  Chap.   118,  S.  L.  1010. 

12  Act   approved  March   29,    1910,  "Act   approved  March   29,   1910, 

Sec.   7,   Chap.    118,   S.   L.    1910.  Sec.    9,    Chap.    118,    S.   L.    1910. 
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Sec.  1546.     Appraisements,  how  appealed  from. 

In  the  appraisement  of  any  of  the  lands  herein  described, 
if  the  lessee  shall  signify  to  the  secretary  of  the  commissioners 
of  the  land  office  his  dissatisfaction  with  the  appraised  value 
of  his  lease  holding,  and  that  he  desires  to  continue  such 
lease,  he  may  appeal  from  the  appraised  value  as  fixed  by 
the  appraisers ;  such  appeal  shall  be  to  the  commissioners  of 
the  land  office,  and  must  be  filed  within  thirty  days  from  the 
date  he  receives  notice  of  the  appraised  value  thereof.  The 
appellant  shall  give  bond  in  double  the  rental  value  per  year 
as  fixed  in  his  lease,  to  the  effect  that  in  case  of  failure  to 
lower  the  rental  as  fixed  by  the  appraisers,  the  appellant 
shall  pay  all  costs  of  the  proceedings.15 

Sec.  1547.     Transfer  of  lease. 

Any  lessee  of  not  more  than  six  hundred  and  forty  acres 
of  any  of  the  public  lands  of  the  State,  upon  payment  of  a 
transfer  fee  and  all  rentals  and  assessments  due  or  to  become 
due  within  four  months,  may  relinquish  to  the  State  all  his 
rights,  title  and  interest  in  said  lease  or  any  part  thereof, 
subject  to  the  approval  of  the  commissioners  of  the  land 
office,  and  a  new  appraisal,  upon  condition  that  a  new  lease 
be  granted  to  any  responsible  person,  qualified  under  the 
law,  named  by  the  lessee :  Provided,  that  any  lessee  may 
relinquish  all  his  right,  title  and  interest  therein  of  any  part 
of  his  lease  to  the  State,  upon  condition  that  a  new  lease 
upon  such  part  may  be  granted  to  any  charitable,  religious  or 
eleemosynary  institution  for  the  purpose  of  cemeteries,  schools, 
churches  or  hospitals.  All  persons  desiring  to  have  trans- 
fers made,  must  present  the  relinquishment  of  the  lease,  duly 
executed  by  the  lessee,  and  if  said  lease  is  occupied  as  the 
home  of  the  family,  then  by  both  husband  and  wife,  and 
acknowledged  before  some  officer  authorized  to  take  ac- 
knowledgment of  deeds,  and  have  the  transfer  made  on  the 
books  of  the  commissioners  of  the  land  office  within   thirty 

"Act  approved  March   29,    1910,  Sec.    10,   Chap.    118,   S.  L.    1910. 
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days  from  the  date  of  the  execution  of  such  relinquishment, 
and  shall  pay  therefor  a  fee  of  two  dollars.16 

Sec.  1548.    Contest  of  lease  assignment. 

The  commissioners  of  the  land  office  shall  have  the  power 
and  authority  to  hear  and  determine  any  protest  or  contest 
growing  out  of  any  lease  or  assignment,  and  make  such 
orders  in  relation  thereto  as  the  evidence  and  the  law  justify. 
The  commissioners  of  the  land  office  may  empower  the  secre- 
tary of  said  commission  to  hear  any  matter  presented  to  said 
board,  and  make  such  orders  as  may  be  justified  from  the 
facts  and  the  law,  but  in  all  cases  heard  before  the  secretary, 
or  other  person  in  the  employ  of  the  department,  authorized 
by  the  board,  the  commissioners  may,  upon  their  own  motion, 
review,  modify,  or  set  aside  any  orders  made  by  the  secre- 
tary or  other  person  so  authorized  by  the  board  who  is  in 
the  employ  of  the  department ;  and  any  party  interested  in 
any  hearing  before  the  secretary  or  the  aforesaid  other 
person  may  appeal  from  any  order  so  made  to  the  commis- 
sioners, and  upon  such  appeal  the  commissioners  shall  review 
the  order  and  act  of  the  secretary  or  the  aforesaid  author- 
ized person,  and  make  such  finding  and  order  as  to  them 
seem  proper.  The  commissioners  of  the  land  office  shall  pre- 
scribe such  rules  and  regulations  and  procedure  as  are  neces- 
sary to  carry  into  effect  this  section.17 

Sec.  1549.     Appeals  from  commissioners. 

From  all  decisions  of  the  commissioners  of  the  land  office 
an  appeal  may  be  taken  by  any  person  affected  thereby  to- 
the  distiict  court  of  the  county  where  the  land  is  situated. 
Said  appeals  shall  be  taken  by  the  appellant  serving  written 
notice  upon  the  secretary  to  the  commissioners  of  the  land 
office,  within  fifteen  days  after  the  rendition  of  the  deci- 
sions, complained  of,  and  by  executing  the  bond  with  sure- 

i«  Act   approved  March   29,   1910,  n  Act  approved  March   29,    1910, 

Sec.    11,    Chap.    118,    S.    L.    1910.  Sec.   12,   Chap.   118,   S.  L.   1910. 
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ties  in  such  sum  as  the  secretary  shall  prescribe,  not  to 
exceed  double  the  annual  rental  of  the  land  affected  by  such 
appeal,  and  not  less  than  fifty  dollars,  to  the  effect  that  the 
appellant  will  pay  all  costs  of  such  appeal,  if  the  decision 
be  adverse  to  him,  and  such  damages  as  the  court  may 
award.  Upon  the  giving  of  such  notice  and  bond,  the  sec- 
retary to  the  commissioners  of  the  land  office  shall  forthwith 
transmit  to  the  clerk  of  the  district  court  certified  copies  of 
the  original  papers  in  the  matter  appealed  from,  together 
with  a  transcript  of  the  record  of  the  commissioners  relating 
to  such  cause.  The  district  court  shall  hear  and  try  said 
cause  de  novo,  and  from  the  judgment  of  the  district  court 
either  party  may  appeal  to  the  Supreme  Court  as  provided 
by  law  in  civil  actions.18 

Sec.  1550.     Power  to  administer  oaths — False  swearing. 

The  commissioners  of  the  land  office,  or  the  secretary 
thereof,  shall  have  the  power  to  administer  oaths  to  wit- 
nesses and  take  affidavits  to  petitions  and  other  instruments 
filed  before  the  secretary  of  the  commissioners  in  the  same 
manner  as  the  clerks  of  the  district  courts  of  the  State  of 
Oklahoma,  executed  under  seal  of  the  commissioners  of  the 
land  office,  which  seal  they  shall  provide,  the  secretary  to 
the  commissioners  of  the  land  office  being  custodian  thereof; 
and  any  person,  either  as  a  witness  or  party  interested,  who 
makes  false  statements  under  oath  in  any  matter  or  hearing 
pending  before  the  secretary  or  commissioners  of  the  land 
office,  shall  be  deemed  guilty  of  perjury,  and  upon  convic- 
tion thereof  shall  be  punished  by  imprisonment  in  the  State 
penitentiary  for  a  term  of  not  less  than  one  nor  more  than  three 
years.  Any  person  who  executes  any  written  instrument,  peti- 
tion or  affidavit  before  the  commission  or  the  secretary  under 
oath,  and  who  in  said  petition,  affidavit  or  other  instrument, 
makes  false  statements,  shall  be  guilty  of  perjury  and  shall  be 
punished  as  herein  provided.19 

18  Act   approved   March  29,   1910,  i»Act   approved    March   29,    1910, 

Sec.   13,   Chap.   118,   S.   L.   1910.  Sec.    14,   Chap.   118,   S.   L.    1910. 
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Sec.  1551.    Records  made  public. 

All  of  the  records  in  possession,  control,  care  and  custody 
of  the  commissioners  of  the  land  office,  are  hereby  declared  to 
be  public  records,  and  certified  copies  thereof  are  admissible 
in  evidence  in  the  courts  of  this  State.  Any  person  shall  be 
entitled  to  receive  a  certified  copy  of  any  instrument  on 
record  with  the  commissioners  of  the  land  office  on  the 
payment  of  a  fee  as  prescribed  by  the  commission.20 

Sec.  1552.    Subleases. 

Any  lessee  who  is  a  resident  of  the  State  of  Oklahoma 
may  sublease  the  land  upon  which  he  has  a  lease,  for  a 
period  of  not  more  than  one  year:  Provided,  that  before 
any  lessee  shall  be  permitted  to  sublet  any  of  such  land,  he 
shall  make  application  to  the  commissioners  of  the  land 
office  for  a  permit;  and  it  shall  be  the  duty  of  said  com- 
missioners to  issue  such  permit :  Provided,  further,  that  the 
said  lessee  is  not  delinquent  in  the  payment  or  rental  or 
other  assessments  due  and  payable.  The  commissioners  of 
the  land  office  shall  charge  and  collect  for  the  issuing  of 
such  permits  the  fee  of  one  dollar,  which  shall  be  accounted 
for  as  the  law  shall  direct.21 

Sec.  1553.     Fees,  disposal  of. 

All  fees  authorized  to  be  collected  as  herein  provided, 
shall  be  credited  to  the  general  fund  of  the  State ;  same  to 
be  turned  every  three  months  into  the  State  treasury.22 

Sec.  1554.     Bonus,  receivable. 

In  the  leasing  of  vacant  lands  belonging  to  the  State  of 
Oklahoma  for  school,  public  building  or  educational  pur- 
poses,  the   commissioners   of   the   land   office   shall   have   the 


20  Act   approved  March   29,    1910,  --  Act  approved  March   29,    1910, 

Sec.   15,   Chap.    118,   S.   L.    1910.  Sec.    17,    Chap.    118,    S.    L.    1910. 
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right  to  accept  in  addition  to  the  rental,  any  bonus  which 
may  be  offered  by  the  bidder,  and  where  bonuses  arc  ac- 
cepted and  paid,  the  same  shall  be  credited  to  the  fund  to 
which  the  land  belongs,  and  all  funds  heretofore  accrued  in 
such  manner  shall  be  valid  and  credited  as  herein  provided 
to  the  respective  funds.23 

Sec.  1555.     Arbitration  of  leasing  terms. 

Whenever  there  is  a  disagreement  between  the  commis- 
sioners of  the  land  office  and  any  lessee  owning  improve- 
ments thereon  and  a  preference  right  to  purchase  under  the 
Enabling  Act,  concerning  the  amount  of  rent  to  be  paid 
after  the  expiration  of  any  term  lease,  on  any  of  said  lands, 
the  said  commissioners  of  the  land  office  shall  appoint  three 
appraisers,  possessing  the  qualifications  required  by  the  En- 
abling Act,  who  shall  immediately  make  an  appraisement 
conforming  to  the  legal  description  contained  in  any  such 
lease  thereon,  as  provided  in  the  Enabling  Act,  which  shall 
be  conclusive  as  to  the  interests  of  such  lessees  therein 
unless  an  appeal  is  taken  therefrom  as  provided  herein ;  and 
all  lands  in  case  of  disagreement  after  adjudication  shall  be 
leased  at  public  auction  at  the  door  of  the  county  courthouse 
of  the  county  wherein  such  land  is  situated,  and  shall  be 
rented  for  a  period  of  five  years  under  such  rules  and  regu- 
lations as  the  commissioners  of  the  land  office  shall  prescribe 
not  inconsistent  with  the  provisions  of  this  article.  All 
bidders  shall  deposit  with  the  commissioners  of  the  land 
office,  cash  or  its  equivalent  before  making  his  bid  to  the 
value  of  the  lessee's  improvements,  and  the  lessee  shall  then 
and  there,  either  in  person  or  (by)  agent  and  before  the  next 
tract  is  offered  for  lease,  exercise  his  election  of  taking  such 
land  at  the  highest  bid  and  complying  with  the  requirements 
of  the  purchase  of  such  lease  or  receive  the  appraised  value 
of   his    improvements    in    full    consideration    of    all    interests 

83  Act   approved   March   29,    1010,  Sec.    IS,    Chap.    118,    S.    L.    1010. 
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therein,  including  his  interest  in  preference  right  to  pur- 
chase such  land ;  said  lessee  of  such  land  shall  hold  said  lease 
at  the  existing  rate  of  rental  until  his  claim  shall  be  satisfied 
as  herein  provided.24 

Sec.  1556.    Rules  and  regulations. 

The  commissioners  of  the  land  office  may  make  such  de- 
tailed rules  and  regulations  governing  the  leasing  of  the 
public  lands  of  this  State  as  to  them  seem  proper,  not  in 
conflict  herewith,  and  for  the  purpose  of  carrying  into  effect 
the  provisions  of  this  article.25 

Sec.  1557.    Salaries  and  bonds  of  employees. 

The  commissioners  of  the  land  office  of  the  State  of  Okla- 
homa are  hereby  authorized  and  empowered  for  the  purpose 
of  providing  the  necessary  help  and  assistants  in  managing, 
loaning,  investing,  reinvesting  and  depositing  the  permanent 
common  school  fund  as  by  the  Constitution  and  laws  of  this 
State  directed,  and  in  the  managing  and  selling  of  the  State 
and  school  lands  belonging  to  this  State  as  by  law  provided, 
to  hire  and  employ  the  following  executive,  clerical  and 
stenographic  assistants,  and  the  salary  and  compensation  of 
such  offices,  to  be  paid  to  such  executive,  clerical  and 
stenographic  assistants  as  may  be  employed  as  herein  pro- 
vided, shall  be  the  amount  following  the  name  of  each  office 
herein  created  and  provided  for: 

One  secretary  to  the  commissioners  of  the  land  office  of 
the  State  of  Oklahoma,  who  shall  be  paid  for  his  services  in 
the  loaning,  investing,  reinvesting  and  depositing  of  the 
permanent  common  school  fund  and  the  selling  of  the  State 
and  school  lands,  a  salary  of  sixteen  hundred  and  fifty 
dollars  per  annum:  Provided,  that  said  secretary  shall  im- 
mediately upon  the  passage  of  this  act  and  hereafter,  before 
entering    upon    the    performance    of    his    duties,    make    and 

24  Act  approved  March   20,   1010.  25  Act   approved  March   20,   1010, 

Sec.    10,    Chap.    US,    S.    L.    1010.  Sec.  20,  Chap.   118,  S.  L.  1010. 
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deliver  to  commissioners  of  the  land  office  a  good  and  suffi- 
cient surety  company  bond,  payable  to  the  State  of  Okla- 
homa, to  be  approved  by  said  commissioners,  in  the  sum  of 
two  hundred  thousand  dollars,  conditioned  upon  the  faithful 
performance  of  his  duties,  and  that  he  will  account  and  pay 
over  to  the  proper  authorities  all  moneys  of  every  kind 
coming  into  his  hands  or  into  his  charge  as  such:  Provided, 
further,  that  all  other  employees,  clerks  and  assistants  who 
are  now  or  shall  hereafter  be  employed  by  the  commissioners 
of  the  land  office,  shall  be  required  to  make  and  execute  to 
the  State  of  Oklahoma,  to  be  approved  by  the  said  commis- 
sioners, a  surety  company  bond  in  such  amount  as  such  com- 
missioners may  determine,  conditioned  that  they  will  faith- 
fully perform  the  duties  of  their  trust,  and  render  true  and 
correct  account  for  all  moneys  which  may  come  into  their 
hands :  Provided,  further,  that  the  premium  on  all  of  said 
bonds  shall  be  paid  for  by  the  State  out  of  its  general  funds. 

One  statistical  and  report  clerk,  who  shall  be  paid  for  his 
services  in  the  loaning,  investing,  reinvesting  and  depositing 
of  the  permanent  common  school  fund  and  the  selling  of  the 
State  and  school  lands,  a  salary  of  seven  hundred  and  fifty 
dollars  per  annum. 

One  clerk  who  shall  be  paid  for  his  services  in  the  loaning, 
investing,  reinvesting  and  depositing  of  the  permanent  com- 
mon school  fund  and  the  selling  of  the  State  and  school  lands, 
a  salary  of  six  hundred  dollars  per  annum. 

One  mailing  clerk  and  messenger,  who  shall  be  paid  for  his 
services  in  the  loaning,  investing,  reinvesting  and  depositing 
of  the  permanent  common  school  fund  and  the  selling  of  the 
State  and  school  lands,  a  salary  of  six  hundred  dollars  per 
annum. 

One  assistant  secretary  to  the  commissioners  of  the  land 
office  at  a  salary  of  two  thousand  dollars  per  annum  and  no 
morr>. 

One  mortgage  clerk  at  a  salary  of  fifteen  hundred  dollars 
per  annum  and  no  more. 
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One  accountant  and  bookkeeper  at  a  salary  of  fifteen  hun- 
dred dollars  and  no  more. 

One  assistant  bookkeeper  and  interest  clerk  at  a  salary  of 
twelve  hundred  dollars  per  annum  and  no  more. 

One  examiner  of  abstracts  of  title  at  a  salary  of  two  thou- 
sand dollars  per  annum  and  no  more. 

One  examiner  of  abstracts  of  title  at  a  salary  of  eighteen 
hundred  dollars  per  annum  and  no  more. 

One  stenographer  and  correspondence  clerk  at  a  salary  of 
twelve  hundred  dollars  per  annum  and  no  more. 

One  stenographer  and  clerk  at  a  salary  of  twelve  hundred 
dollars  per  annum  and  no  more. 

One  stenographer  and  clerk  at  a  salary  of  twelve  hundred 
dollars  per  annum  and  no  more. 

One  stenographer  at  a  salary  of  ten  hundred  and  twenty 
dollars  per  annum  and  no  more. 

Four  farm  loan  land  appraisers  at  a  salary  of  eighteen 
hundred  dollars  per  annum  and  no  more,  and  actual  travel- 
ing expenses  necessary  in  the  performance  of  their  duties 
in  appraising  and  examining  lands  offered  as  security  for 
farm  loans  out  of  the  permanent  school  fund. 

One  superintendent  of  sales  at  a  salary  of  twenty-one 
hundred  dollars  per  annum  and  no  more,  and  actual  and 
necessary  expenses  while  engaged  in  field  work  in  selling 
State  and  school  lands. 

One  assistant  superintendent  of  sales  at  a  salary  of 
eighteen  hundred  dollars  per  annum  and  no  more,  and  actual 
expenses  necessary  in  the  field  work  of  selling  State  and 
school  lands. 

One  cashier  at  a  salary  of  fifteen  hundred  dollars  per 
annum  and  no  more,  and  actual  and  necessary  expenses  while 
engaged  in  field  work  in  the  selling  of  State  and  school  lands. 

One  auctioneer  at  a  salary  of  fifteen  hundred  dollars  per 
annum  and  no  more,  and  actual  and  necessary  expenses  while 
acting  as  auctioneer  in  the  field  work  of  selling  State  and 
school  lands. 
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One  chief  clerk  at  a  salary  of  fifteen  hundred  dollars  per 
annum  and  no  more. 

One  bookkeeper  at  a  salary  of  twelve  hundred  dollars  per 
annum  and  no  more. 

One  tract  book  and  record  clerk  at  a  salary  of  twelve 
hundred  dollars  per  annum  and  no  more. 

Two  stenographers,  ten  hundred  and  twenty  dollars  per 
annum  each  and  no  more.26 

Sec.  1558.     Salaries — How  paid. 

The  compensation  herein  provided  for  shall  be  paid  to 
such  officers,  employees  and  assistants  monthly,  upon  sworn 
vouchers  approved  by  the  commissioners  of  the  land  office, 
and  evidenced  by  certificate  of  their  chairman  and  secretary, 
and  the  auditor  of  the  State  of  Oklahoma  is  hereby  author- 
ized to  issue  his  warrant  for  such  salaries  and  compensation 
upon  such  sworn  vouchers  as  approved  by  the  commissioners 
of  the  land  office.27 

Sec.  1559.     Traveling  expenses. 

"Where  it  is  provided  in  this  chapter  that  any  officer  or 
employee  is  to  be  allowed  actual  and  necessary  expenses  in 
the  performance  of  his  work,  such  expenses  shall  not  exceed 
two  dollars  per  day  and  traveling  expenses,  and  shall  be 
paid  only  upon  such  officer  or  employee  filing  an  itemized 
voucher  therefor,  which  shall  be  under  oath,  and  which 
voucher  shall  set  forth  fully  the  expense  incurred,  and  such 
voucher  shall  be  approved  by  the  commissioners  of  the  land 
office,  evidenced  by  certificate  of  their  chairman  and  secre- 
tary, and  when  filed  with  the  auditor  of  the  State  of  Okla- 
homa, he  shall  be  and  he  is  hereby  authorized  to  issue  his 
warrant  in  payment  for  the  same.28 

26  Act  approved  March  26,  1910,  28  Act  approved  March  20,  1910, 
Sec.    1,   Chap.    109,    S.   L.    1010.             Sec.   3,   Chap.    109,   S.   L.    1910. 

27  Act  approved   March  26,    1910, 
Sec.   2,    Chap.    109,   S.   L.    1910. 


§  1560  merwine's  trial  of  title  to  land.  1054 

Sec.  1560.     Terms  and  duties. 

Said  above  mentioned  employees  shall  do  and  perform  such 
acts  and  duties  as  the  commissioners  of  the  land  office  may 
direct  in  connection  with  the  managing,  loaning,  investing 
and  reinvesting  of  the  permanent  common  school  fund  and 
the  managing  and  selling  of  the  State  and  school  lands  as  by 
law  provided,  and  shall  hold  their  terms  of  office  at  the 
pleasure  and  will  of  said  commissioners  of  the  land  office.29 

29  Act  approved  March   26,   1910,  Sec.  4,  Chap.   109,  S.  L.  1910. 
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Sec.  1561.     Source  of  receiver's  authority  to  sell  real  estate. 

In   determining  the  power  and   authority  of  a  receiver  to 

sell   real   estate,   it   must   he   kept   steadily   in   mind    that   a 
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receiver  is  an  officer  of  the  court,  subject,  at  all  times,  to 
the  orders  and  directions  of  the  courts.  This  power  of  the 
court  continues  to  the  time  the  property  in  the  hands  of  the 
receiver  is  sold  and  the  sale  confirmed  by  the  court.  In 
the  examination  of  the  title  to  real  estate  and  the  conduct 
of  the  proceedings  resulting  in  the  sale  of  real  estate,  the 
lawyer  will  look  carefully  into  the  powers  given  the  receiver 
in  his  appointment,  and  in  the  court's  order  authorizing  and 
directing  the  receiver  to  sell  the  real  estate.  The  receiver,  at 
all  times,  must  comply  strictly  with  the  orders  and  directions 
of  the  courts.  The  courts  will  always,  if  they  would  serve 
the  best  interests  of  all  the  parties,  never  allow  a  sale  of 
any  real  estate  without  first  making  an  order  for  the  sale 
thereof.1 

Sec.  1562.     The  statutory  powers  of  a  receiver. 

It  is  enacted  in  this  State  that  a  receiver  has  power,  under 
the  control  of  the  court,  to  bring  and  defend  actions  in  his 
own  name,  as  receiver;  to  take  and  keep  possession  of  the 
property,  to  receive  rents,  to  collect  debts,  to  compound  for 
and  to  compromise  the  same,  to  make  transfers,  and  gen- 
erally to  do  such  acts  respecting  the  property  as  the  courts 
may  authorize.2 

i20  Am.  &  Eng.  Enc.  of  Law,  Code,  Sec.  10,897  (R.  S.,  Sec.  5,590) . 
145;  Crane  v.  Ford,  Hopk.  (N.  Y.)  A  receiver  cannot  go  into  a  foreign 
114;  Brush  v.  Joy,  113  N.  Y.  482;  state  and  institute  action  for  debts 
Walker  v.  Mooris,  14  Ga.  323;  due  the  estate  of  which  he  is  re- 
McLean  v.  Placerville,  66  Cal.  606.  ceiver.  Winans  v.  Gibbs,  30  Pac. 
"A  court  of  equity  appointing  a  163.  The  appointment  of  a  receiver 
receiver  to  take  possession  of  prop-  by  the  district  court  gives  that 
erty,  pending  litigation  concerning  court  control  of  all  controversies 
the  rights  of  the  parties  thereto,  is  affecting  the  property  in  the  hands 
vested  with  the  power  of  selling  the  of  the  receiver.  Meredith,  etc.,  v. 
property  in  the  receiver's  hands,  Simpson,  20  Kan.  415.  Receiver 
whenever  such  course  becomes  neces-  permitted  to  use  his  own  discretion 
sary  to  preserve  the  interests  of  all  as  a  practical  business  man. 
the  parties."  High  on  Receivers,  McKennon  v.  Pentecost,  8  Okla.  117, 
Sec.   195.  56  Pac.  958. 

2  Snyder,     5,775;     Wilson,    4,444; 
Kansas,  4,704  (1901)  ;  Ohio  General 
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Sec.  1563.     The  statutory  instances  in  which  a  receiver  may 
be  appointed. 

A  receiver  may  be  appointed  by  the  Supreme  Court,  the 
district  court,  or  any  judge  of  either,  or  in  the  absence  of 
said  judges  from  the  county,  by  the  county  judge: 

First.  In  an  action  by  a  vendor  to  vacate  a  fraudulent 
purchase  of  property,  or  by  a  creditor  to  subject  any  prop- 
erty or  fund  to  his  claim,  or  between  partners  or  others 
jointly  owning  or  interested  in  any  property  or  fund,  on  the 
application  of  the  plaintiff,  or  of  any  party  whose  right  to 
or  interest  in  the  property  or  fund,  or  the  proceeds  thereof, 
is  probable,  and  where  it  is  shown  that  the  property  or  fund 
is  in   danger  of  being  lost,   removed   or  materially   injured. 

Second.  In  an  action  by  a  mortgagee  for  the  foreclosure 
of  his  mortgage  and  sale  of  the  mortgaged  property,  where 
it  appears  that  the  mortgaged  property  is  in  danger  of  being 
lost,  removed  or  materially  injured,  or  that  the  condition  of 
the  mortgage  has  not  been  performed,  and  that  the  property 
is  probably  insufficient  to  discharge  the  mortgage  debt. 

Third.    After  judgment,  to  carry  the  judgment  into  effect. 

Fourth.  After  judgment,  to  dispose  of  the  property  ac- 
cording to  the  judgment,  or  to  preserve  it  during  the  pen- 
dency of  an  appeal,  or  any  proceeding  in  aid  of  execution, 
when  an  execution  has  been  returned  unsatisfied,  or  when 
the  judgment  debtor  refuses  to  apply  his  property  in  satis- 
faction of  the  judgment. 

Fifth.  In  the  cases  provided  in  this  code  and  by  special 
statutes  when  a  corporation  has  been  dissolved,  or  is  in- 
solvent, or  in  imminent  danger  of  insolvency,  or  has  for- 
feited its  corporate  rights. 

Sixth.  In  all  other  cases  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  the  courts  of  equity.3 

8  Snyder,    5,772;     Wilson,    4.441;  Briggs,  etc.,   20  Okla.   427,   94  Pac. 

Ohio     General     Code,     Sec.     11,805  533.     Courts  have  power  to   enjoin 

(R.  S.,  Sec.  5,507),  identical.     Title  interference!  with  the  receiver's  pos- 

of   receiver    to    property    subject    to  session.       Severns     v.     English,     10 

liens     thereto.       Ardmore,    etc.,     v.  Okla.   5G7,    101    Pac.   750.      Probate 
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Sec.  1564.     Who  may  be  appointed  receiver. 

No  party,  or  attorney,  or  person  interested  in  an  action, 
may  be  appointed  receiver  therein.4 

Sec.  1565.    The  oath  and  bond  of  the  receiver. 

Before  entering  upon  his  duties,  the  receiver  must  be 
sworn  to  perform  them  faithfully,  and  with  one  or  more 
sureties,  approved  by  the  court  or  judge,  execute  an  under- 
taking to  such  person  and  in  such  sum  as  the  court  or  judge 
may  direct,  to  the  effect  that  he  will  faithfully  discharge  the 
duties  of  receiver  in  the  action,  and  obey  the  orders  of  the 
court  therein.* 

Sec.  1566.    Funds  in  the  hands  of  a  receiver  may  be  invested. 

Funds  in  the  hands  of  a  receiver  may  be  invested  upon 
interest,  by  order  of  the  court;  but  no  such  order  can  be 
made,  except  upon  the  consent  of  all  the  parties  to  the 
action.5 

court  has  no  power  to  exercise  chan-  814.  The  court  has  complete  con- 
eery  jurisdiction  to  appoint  re-  trol  over  the  property  in  the  hands 
ceiver.  Garrett  v.  London,  15  Okla.  of  the  receiver.  Meredith,  etc.,  v. 
222,  '81  Pac.  421;  Same  v.  National,  Simpson,  22  Kan.  415.  Eeceiver 
etc.,  15  Okla.  22.6,  81  Pac.  422.  may  be  appointed  to  wind  up  the 
Appointment  of  receiver  largely  affairs  of  a  partnership.  Hotten- 
rests  in  the  discretion  of  the  court.  stein  v.  Connors,  9  Kan.  437;  Vieth 
Watkins  v.  National,  etc.,  32  Pac.  v.  Eess,  82  N".  W.  116.  It  is  neces- 
914.  Receiver  may  be  appointed  on  sary  that  more  than  a  feeling  of  ill 
application  of  a  stockholder  when  a  will  or  hostility  exists  between  joint 
corporation  is  so  badly  mismanaged  owners,  before  the  court  will  ap- 
as  to  have  become  insolvent.  In  re  point  a  receiver  of  their  property. 
Lewis,  35  Pac.  237 ;  but  see  Fluker  LaMaster  v.  Elliott.  73  N.  W.  925. 
v.  Emporia,  etc.,  30  Pac.  18.  The  4  Snyder,  5,773;  Wilson,  4,442; 
petition  must  state  a  cause  of  Kansas,  4,350  (1889);  see,  also, 
action  before  a  receiver  will  be  ap-  United  States  v.  National,  etc.,  6 
pointed.  Elwood  v.  Bank.  21  Pac.  Okla.  163>  51  Pac-  119- 
673.  As  to  appointment  of  receiver  *  Snyder,  5,774 ;  Wilson,  4,443. 
over  mortgaged  property,  see  State  5  Snyder,  5,776;  Wilson,  4,445; 
Journal,  etc.,  v.  Commonwealth,  22  Kansas,  4,353  (1S89). 
Pac.   982;    Welch  v.   Henry,   4   Pac. 
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Sec.  1567.     Disposition  of  property  admitted  by  pleadings  to 
be  held  as  trustee. 

When  it  is  admitted  by  pleading  or  examination  of  a 
party  that  he  has  in  his  possession  or  under  his  control  any 
money  or  other  thing  capable  of  delivery,  which  being  the 
subject  of  litigation,  is  held  by  him  as  trustee  for  another 
party,  or  which  belongs  or  is  due  to  another  party,  the  court 
may  order  the  same  to  be  deposited  in  court  or  delivered  to 
such  party,  with  or  without  security,  subject  to  the  further 
directions  of  the  court.6 

Sec.  1568.    Disobedience  of  order — Contempt. 

Whenever,  in  the  exercise  of  its  authority,  a  court  shall 
have  ordered  the  deposit  or  delivery  of  money  or  other  thing, 
and  the  order  is  disobeyed,  the  court,  besides  punishing  the 
disobedience  as  for  contempt,  may  make  an  order  requiring 
the  sheriff  to  take  the  money,  or  thing,  and  deposit  or  deliver 
it,  in  conformity  with  the  direction  of  the  court.7 

Sec.  1569.  Appeal  from  order  appointing  or  refusing  to 
appoint  receiver — The  bond. 
In  all  cases  hereafter  commenced,  or  now  pending  in  any 
of  the  district  courts  of  this  State,  in  which  a  receiver  may 
be  appointed  or  refused,  the  party  aggrieved  may,  within 
ten  clays  thereafter,  appeal  from  the  order  of  the  court,  or  a 
judge  thereof,  refusing  to  appoint  or  refusing  to  vacate  the 
appointment  of  a  receiver,  to  the  Supreme  Court,  without 
awaiting  the  final  determination  of  such  cause,  and  in  cases 
where  a  receiver  shall  be  or  has  been  appointed,  upon  the 
appellant  filing  an  appeal  bond  with  sufficient  surety  in  such 
sum  as  may  be  required  of  such  receiver  by  the  court,  or  the 
judge  thereof,  conditioned  for  the  due  prosecution  of  such 
appeal   and  the  payment  of  all  costs  or  damages  that  may 

"Snyder     5.777;     Wilson,     4.44R;  7  Snyder,   5,778;    Wilson,   4,447. 

Kansas,    4,706     (1001);     sop,    also, 
Cooper  v.  P.rinkrnan,  17  Pac.  157. 
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accrue  to  the  State  or  any  officer  or  person  by  reason  thereof, 
the  authority  of  such  receiver  shall  be  suspended  until  the 
final  determination  of  such  appeal;  and  if  such  receiver  shall 
have  taken  possession  of  any  property,  real  or  personal,  the 
same  shall  be  returned  and  surrendered  over  to  the  appellant, 
upon  the  filing  and  approval  of  said  bond.  The  right  of 
appeal  herein  provided  for  shall  obtain  in  and  be  applicable 
to  any  and  all  actions  pending  or  which  may  hereafter  be 
instituted  pursuant  to  any  statutory  provisions,  general  or 
special.8 

Sec.  1570.    Motion  to  vacate  in  cases  pending  in  the  Supreme 
Court. 

In  all  cases  hereafter  commenced  or  now  pending  in  the 
Supreme  Court,  in  which  a  receiver  has  been,  or  may  be 
appointed,  or  has  been,  or  may  be  refused,  by  any  justice  of 
the  Supreme  Court,  the  party  aggrieved  may,  within  ten  days 
thereafter,  have  the  right  to  file  a  motion  to  vacate  the  order 
appointing  or  refusing  to  appoint  such  receiver,  and  a  hear- 
ing on  such  motion  may  be  had  before  the  Supreme  Court, 
if  the  same  be  in  session,  or  before  a  quorum  of  the  justices 
of  said  court  in  vacation,  and  at  such  time  and  place  as 
said  court  or  the  justices  thereof  may  determine,  and  pending 
the  final  determination  of  the  cause,  if  the  order  was  one 
of  the  appointing  of  a  receiver,  the  moving  party  shall  have 
the  right  to  give  bond  with  good  and  sufficient  sureties,  and 
xh  such  sum  as  may  be  fixed  by  order  of  the  court  or  a 
justice  thereof,  conditioned  for  the  due  prosecution  of  such 
cause,  and  the  payment  of  all  costs  and  damages  that  may 
accrue  to  the  State  or  any  officer  or  person  by  reason  thereof, 
and  the  authority  of  any  such  receiver  shall  be  suspended 
pending  a  final  determination  of  such  cause,  and  if  such 
receiver    shall    have    taken    possession    of    any    property    in 


s  Snyder,     5,779;     Act     approved       June     9,     1908;     Sec.     1,     Art.     1, 
Chap.  73,  S.  L.  1907-1908. 
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controversy  in  said  action,  the  same  shall  be  surrendered 
to  the  rightful  owner  thereof,  upon  the  filing  and  approval 
of  said  bond.9 

Sec.  1571.     The  manner  in  which  a  receiver  is  appointed  and 
the  procedure  in  such  case. 

After  a  receiver  has  been  appointed  and  qualified  according 
to  law,  and  especially  if  he  be  a  receiver  of  an  insolvent  cor- 
poration, he  is  required  usually  by  order  of  the  court  to 
prepare  and  file  in  the  case  in  which  he  was  appointed  a 
schedule  of  the  property  of  the  defendant,  together  with  a 
schedule  of  defendant's  indebtedness.  If  the  receiver  deems 
it  necessary  during  the  course  of  his  receivership  to  sell  the 
real  estate  mentioned  and  set  forth  in  the  schedule,  he  makes 
his  application  to  the  court,  asking  the  court's  instruction 
in  the  matter,  and,  if  upon  a  hearing  of  the  application  the 
court  is  of  the  opinion  that  the  real  estate  should  be  sold, 
the  court  so  orders,  and  in  the  entry  ordering  the  sale  of 
real  estate  the  court  will  appoint  appraisers.  The  appraisers 
proceed  to  view  the  real  estate  after  being  duly  sworn,  and 
make  out  the  appraisement  which  the  receiver  returns  to  the 
court,  Avhich  the  court  will  confirm  if  correct.  The  sale 
can  be  made  under  advertisement  published  in  less  time  than 
is  required  in  cases  where  property  is  sold  under  execution, 
if  the  court  so  orders.  After  the  sale  has  been  confirmed, 
and  the  deed  executed  and  delivered  in  conformity  to  law, 
the  purchaser's  title  cannot  be  impeached  collaterally.  Upon 
this  subject  it  has  been  well  said:  "It  is  sufficient  for  a  pur- 
chaser at  a  receiver's  sale,  who  has  received  a  deed  for 
the  real  estate  from  the  receiver,  to  see  that  there  has  been  a 
suit  in  equity  or  was  one,  in  which  the  court  appointed  a 
receiver  of  the  property;  that  the  sale  was  made  under  such 
authority;  that  the  sale  was  confirmed  by  the  court,  and  that 

°  Snyder,    5,780;    Act   of   June   9,   1008,  Roc.  2,  Art.  1,  Chap.  73,  S.  L. 
1907-1908. 


§  1572  merwine's  trial  of  title  to  land.  1062 

the  deed  accurately  recites  the  property  sold.  He  is  not 
bound  to  ascertain  whether  any  error  intervened  in  the 
action  of  the  court,  or  if  irregularities  were  committed  by 
the  receiver  in  the  sale,  any  more  than  the  purchaser  under 
execution  upon  a  judgment  is  bound  to  look  into  the  errors 
or  irregularities  of  the  court  on  the  trial  of  the  case,  or  of 
the  officer  in  enforcing  it."10 

Sec.  1572.  Procedure  by  which  real  estate  is  sold  by  a  re- 
ceiver of  the  court — Form  for  the  petition  in  an 
action  in  which  a  receiver  is  appointed. 

In  the  District  Court, County,  State  of  Oklahoma. 

,  Plaintiff, 

vs.  No.  . 

Company,  Defendant. 


PETITION. 

1.  First  Cause  of  Action. — For  his  petition  herein  and  first 
cause  of  action,  plaintiff  states  that  the  defendant  is  a  corpora- 
tion duly  organized  and  incorporated  under  and  by  virtue  of  the 
laws  of  the  State  of  Oklahoma,  with  its  principal  place  of  busi- 
ness in  the  city  of ,  county  of ,  and  State  of  Okla- 
homa, and  that  he  is  president  of  the  board  of  directors  of  said 
company ;  that  there  is  due  him  from  defendant  on  a  promissory 

note  the  sum  of  $ ,  with  interest  at  the  rate  of per 

cent,   per   annum,  payable   annually   from   the   day  of 

,   19 — ,  which  sum,  with  interest   as   aforesaid,   plaintiff 

claims.  A  copy  of  said  note,  with  all  credits  and  indorsements 
thereon,  is  as  follows:  (Here  copy  note  with  indorsements 
thereon.)  There  are  no  other  credits  or  indorsements  on  said 
note  except  as  above  set  forth.  Plaintiff  holds  no  security  for 
the  payment  of  said  note. 

io  Knotts   v.    Northern,    16    Wall.  of  the  court,  from  the  filing  of  the 

176.      See    Sections    to    ,  petition  under  which  the  receiver  is 

inclusive,  where  is  to  he  found  all  appointed  to  the  execution  and  de- 
pleadings,  writs,  process,  applica-  livery  of  the  deed  to  the  purchaser, 
tions,  judgments,  orders  and  decrees 
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2.     Second  Cause  of  Action. — For  a  second  cause  of  action 
herein  plaintiff  says  that  said  defendant  is  indebted  to  him  in 

the  principal  sum  of  $ .  on  the  promissory  note  set  forth 

in  said  first  cause  of  action  herein;  that  the  same  with  interest 
is  due  and  unpaid,  and  plaintiff  holds  no  security  therefor;  that 
in  the  transaction  of  the  business  of  the  company,  and  for  the 
purpose  of  raising  money  necessary  to  conduct  and  continue 
to  operate  its  said  business  as  hereinafter  described,  plaintiff 
has,  at  various  times,  become,  and  now  is,  surety  for  said  de- 
fendant company  in  very  large  amounts,  for  money  borrowed 
and  used  by  and  in  the  business  of  said  company ;  that  he  has 
no  security  whatever  for  his  liability  as  said  surety;  that  he 
became  such  surety  without  any  consideration  whatever ;  that 
there  was  due  from  defendant  to  various  persons  and  corpora- 
tions, on  open  and  unsecured  accounts,  the  sum  of  $ ,  all 

of  which  have  been  put  into  judgment,  and  executions  have  been 
issued  thereon,  and  the  same  are  now  in  the  hands  of  the  officer 
for  collection ;  that  the  said  company  is  not  making  any  effort 
to  pay  off  or  discharge  said  obligations ;  that  there  are  other 
and  past  due  obligations  of  said  company  to  others,  and  said 
defendant  company  is  not  able  to  pay  or  secure  any  of  said 
obligations ;  that  said  company  is  incorporated  for  the  purpose 

of  doing  business  in  the  manufacture  and  sale  of  ;  that 

it  is  fully  and  completely  equipped  for  said  business;  that  it 
owns  a  manufacturing  plant  with  all  customary  and  modern 
machinery,  and  further  owns  the  real  estate  on  which  said  plant 
is  situated;  that  it  owns  a  large  tract  of  land  (Here  describe  it), 
on  which  are  built  large  buildings  for  manufacturing  purposes ; 
that  the  assets  and  property  of  said  defendant  as  above  men- 
tioned, and  all  other  assets  and  other  property  not  specifically 
set  forth  herein,  will  be  entirely  insufficient  to  pay  off  and  dis- 
charge its  debts  and  liabilities;  that  said  company's  business 
cannot  be  continued  without  loss  and  wasting  of  its  assets;  that 
said  company  has  been  running  for  a  considerable  time  at  great 
loss  to  the  stockholders,  and  especially  to  this  plaintiff,  who  is 
a  large  stockholder  therein;  that  the  amount  represented  by  the 
note  set  forth  in  plaintiff's  first  cause  of  action  herein  was  loaned 
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to  this  company  by  plaintiff  in  an  effort  to  put  the  said  com- 
pany on  a  paying  basis  and  make  it  a  profitable  investment  for 
its  stockholders  and  owners;  that  plaintiff  is  unwilling  and 
unable  to  advance  further  money  or  funds  to  defendant  with 
which  to  carry  on  defendant's  business;  that  said  company  has 
no  funds  whatever  with  which  to  discharge  its  indebtedness 
hereinabove  set  forth  to  this  plaintiff,  or  its  indebtedness  on 
open  accounts  as  hereinbefore  set  forth,  or  its  indebtedness  on 
accounts  fcr  which  judgment  has  been  taken  against  it,  and  on 
which  executions  have  been  issued;  that  said  defendant  com- 
pany is  unable  to  borrow  or  secure  further  sums  with  which  to 
continue  its  business,  and  is,  accordingly,  unable  to  continue  said 
business. 

Plaintiff  is  informed  and  believes,  and  from  such  information 
and  belief  avers  that  a  multiplicity  of  suits  is  threatened  and 
about  to  be  filed  against  defendant,  and  that  to  prevent  further 
complications  arising  from  the  executions  about  to  be  levied  on 
said  real  estate  and  other  property  of  said  company,  and  to 
prevent  other  and  further  wasting  and  dissipation  of  said  prop- 
erty, a  receiver  for  said  defendant  is  necessary. 

Plaintiff  further  says  that  it  is  necessary  to  sell  all  the  prop- 
erty of  said  company  of  whatever  kind,  whether  real,  personal 
or  mixed,  and  to  collect  all  its  accounts,  claims  or  demands,  in 
order  to  meet  its  liabilities  and  pay  off  and  discharge  its  debts. 

Wherefore,  by  reason  of  the  premises,  plaintiff  asks  judgment 

against  the  defendant  in  the  sum  of  $ ,  with  interest  as 

aforesaid ;  that  after  the  claims  having  priority  shall  have  been 
paid,  that  the  court  direct  payment  of  said  obligations  in  the 
order  of  their  priority ;  that  a  receiver  be  appointed  to  take 
charge  and  control  of  the  property,  real,  personal  and  mixed,  and 
of  all  assets  of  said  company  of  every  kind  and  description,  and 
to  convert  the  same  into  money  as  speedily  as  possible,  and  that 
said  receiver  proceed  to  collect  all  claims  and  demands  due  said 
company;  that  the  real  estate,  fixtures  and  all  other  property  of 
defendant  company,  and  belonging  to  said  company,  be  ap- 
praised and  sold  by  order  of  court,  according  to  law;  that  the 
money  so  collected  and  the  proceeds  of  the  sale  of  said  defend- 
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ant's  property  of  every  kind  and  description  be  paid  to  the 
creditors  with  reference  to  their  priority,  as  shall  be  hereafter 
determined,  in  proportion  to  the  claims  of  said  creditors  against 
said  company,  as  shall  hereafter  be  determined,  and  this  plaintiff 
prays  for  such  other  and  further  relief  as  may  be  proper  in  the 

premises.* , 

Attorney  for  Plaintiff. 

Sec.  1573.     Motion  asking  for  appointment  of  receiver. 

In  the  District  Court, County,  State  of  Oklahoma. 

,  Plaintiff, 

vs.  No. . 

The Company,  Defendant. 

MOTION    FOR    APPOINTMENT    OF    RECEIVER. 

Now  comes  the  plaintiff  herein  and  moves  the  court  for  the 
appointment  of  a  receiver  as  prayed  for  in  his  petition  herein. 


Attorney  for  Plaintiff. 


Sec.   1574.     Notice  to   defendant   of  the  time  and  place   of 
asking  for  the  appointment  of  a  receiver. 

To  The  Company, ,  Oklahoma: 

Gentlemen :    You  are  hereby  notified  that  in  the  suit  of 

vs.  The Company,  an  application  for  the  appointment  of 

a  receiver  of  said  The  Company,  will  be  made  by  the 

plaintiff  above   mentioned,   before  His   Honor,   ,   at  the 

courthouse  in  ,  Oklahoma,  on  the  morning  of  the  

day  of ,  19 — ,  at o'clock,  —  m.,  or  as  soon  there- 
after as  counsel  can  be  heard. 

Very  respectfully  yours, 


Attorney  for  Plaintiff. 

Service  of  a  copy  of  the  above  is  acknowledged  this  

day  of  ,  19—. 

(Signed)     The  Company. 

*  The      praecipe,      summons      and       sheriff's  return  of  summons  arc  tho 
Bame  as  in  other  actions. 
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Sec.  1575.     Order  of  court  appointing-  receiver. 

In  the  District  Court, County,  State  of  Oklahoma. 

,  Plaintiff, 

vs.  No. . 

The Company,  Defendant. 

ORDER   APPOINTING    RECEIVER. 

This  day  this  cause  came  on  to  be  heard  upon  the  motion  of 
plaintiff  for  the  appointment  of  a  receiver  for  the  defendant 
company  herein,  and  the  court,  upon  due  consideration  of  said 
motion,  and  being  fully  advised  in  the  premises,  finds  that  a 
receiver  for  said  defendant  company,  as  prayed  for  in  the  peti- 
tion herein,  should  be  appointed,  and  the  motion  of  the  plaintiff 
for  said  appointment  is  accordingly  sustained. 

It  is  Therefore  Ordered,  Adjudged  and  Decreed,  that 

be,  and  he  hereby  is,  appointed  receiver  of  all  debts,  property, 
equitable  interests  and  things  in  action,  of  every  kind,  what- 
soever, due  said company  and  all  persons  having  any 

property  of  the  said  The  Company  in  their  possession 

or  under  their  control,  are  hereby  ordered  to  deliver  the  same 
to  said  receiver,  and  all  persons  owing  any  notes  to  said  The 

Company,  are  hereby  directed  to  pay  over  the  same  to 

said  ,  as  said  receiver,  on  his  demand  therefor. 

The  said  receiver  is  accordingly  ordered  to  proceed  in  the 
discharge  of  his  trust  as  herein  created,  subject  to  this  order  of 
his  appointment  and  the  further  orders  and  directions  of  the 
court  herein,  and  he  is  further  ordered  to  continue  the  business 
of  the  defendant  company  until  further  order  of  this  court; 
and  it  is  further  ordered  that,  before  entering  upon  his  duties, 
that  said  receiver  shall  execute  a  bond  for  the  faithful  perform- 
ance of  his  duties  herein,  and  undertaking  conditioned  according 
to  law,  in  the  sum  of  $ . 


Judge  of  said  Court. 
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Sec.  1576.     Order  of  court  appointing  counsel  to  advise  re- 
ceiver. 
In  the  District  Court, County,  State  of  Oklahoma. 

,  Plaintiff, 

vs.  No. . 

The Company,  Defendant. 

ORDER  OF  COURT  APPOINTING  COUNSEL  FOR 
RECEIVER. 

This  cause  coming  on  to  be  heard  upon  the  application  of 
,  receiver  herein,  asking  the  court  to  appoint  an  attorney 


of  record  to  give  to  him  as  receiver  such  legal  services  and 
advice  as  he  may  require  in  the  discharge  of  said  receivership, 
upon  due  consideration  of  such  application,  the  court  finds  that 
it  is  necessary  for  said  receiver  to  have  legal  advice  and  the 
advice  of  an  attorney  in  carrying  out  his  duties  as  receiver 
herein,    and   therefore,    upon   application   of   said   receiver,   the 

court   appoints as  said   attorney,   and   authorizes   and 

directs  said  receiver  to  consult  and  employ  said  at  such 

times  and  in  such  manner  as  he  may  require  legal  advice  or  the 
services  of  an  attorney  in  carrying  out  his  duties  as  receiver 

herein.  . , 

Judge  of  said  Court. 

Sec.  1577.     Motion  asking  court's  instructions  as  to  publica- 
tion of  notice  to  creditors. 

In  the  District  Court  of County,  State  of  Oklahoma. 

,  Plaintiff, 

vs.  No. . 

The Company,  Defendant. 

.MOTION. 

Now  comes ,  receiver  herein,  and  asks  the  court  for  an 

order  directing  him  to  publish  the  notice  required  to  creditors 
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to  present  their  claims  to  him,  and  fix  the  time  to  be  stated  in 
said  notice  within  which  the  creditors  of  said  company  shall 
present  their  claims  to  him  as  such  receiver. 


Receiver  herein. 

Sec.  1578.     Order  of  court  directing-  the  manner  and  kind  of 
notice  to  be  published  to  creditors. 

In  the  District  Court  of County,  State  of  Oklahoma. 

,  Plaintiff, 

vs.  No. . 

The Company,  Defendant. 

ORDER   DIRECTING  NOTICE   TO   CREDITORS. 

This  day  this  cause  came  on  to  be  heard  upon  the  application 
of ,  receiver  herein,  asking  the  court  for  an  order  direct- 
ing him  to  publish  notice  to  creditors  of  said  The  Com- 
pany to  present  their  claims  for  allowance  and  to  fix  the  time 
within  which  said  claims  should  be  presented,  on  consideration 

whereof,  It  is  Ordered  by  the  Court  that  said ,  receiver 

herein,  of  said  The Company,  give  notice  in  a  newspaper 

of  general  circulation  in County,  for consecutive 

weeks,   to   creditors  and  all  persons  interested  in   The  

Company,   that   all  such   persons   having   claims   of    any   kind 
against  said  company  are  required  to  present  the  same,  duly 

verified,  to  the  said  receiver  for  allowance  within  days 

from  the  first  publication  of  said  notice. 


Judge  of  said  Court. 


Sec.  1579.     The  notice  published. 

,  Plaintiff, 


vs.  No. 

The Company,  Defendant. 
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LEGAL    NOTICE. 

Notice  is  hereby  given  of  the  appointment  of  ,  as  re- 
ceiver of  The Company,  and  all  persons  indebted  to  said 

company  are  required  to  make  payment  direct  to  him  at , 

and  deliver  him  any  property  in  their  possession  belonging  to 
said  company;  that  all  persons  holding  claims  against  said  com- 
pany are  required  to  present  the  same  to  said  receiver,   duly 

authenticated,  for  allowance,  before  the  day  of  , 

19 — ,  and  that  any  person  holding  an  open  or  subsisting  con- 
tract with  said  company  are  required  to  present  the  same  to  said 
receiver. 

Dated  this  day  of ,  19 — . 


Attorney  for  said  Receiver. 


Sec.  1580.     Proof  of  publication. 

State  of  Oklahoma, County,  ss. : 

,    foreman    of    ,    a    newspaper,    published    and 

printed  in  County,  Oklahoma,  personally  appeared  and 

made  oath  that  the  attached  legal  printed  notice  was  published 

■ consecutive  weeks  in  said  newspaper,  from  the  

day  of ,  19—. 


Subscribed  and  sworn  to  before  me  this day  of 

19—.  


Notary  Public, County,  Oklahoma. 

My  commission  expires . 

Sec.  1581.     Inventory  filed  in  action  by  receiver. 

In  the  District  Court  op County,  State  op  Oklahoma. 

,  Plaintiff, 

vs.  No. . 

The Company,  Defendant. 
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INVENTORY. 

Now  comes  ,  appointed  receiver  herein  on  the  

day  of ,  19 — ,  and  represents  to  the  court  that  the  defend- 
ant was  on  said  date  the  owner  of  the  following  real  and  personal 

property,  situated  in County,  Oklahoma,  of  which  he,  as 

said  receiver,  is  now  in  possession,  to-wit :   (Here  give  full  de- 
scription of  each  item  of  personal  property  and  description  of 

real  estate.)  , 

Receiver. 


Sec.   1582.     Application  for   appointment  of   appraisers   and 
order  to  sell  real  estate. 

In  the  District  Court  of County,  State  of  Oklahoma. 

,  Plaintiff, 

No. . 

The Company,  Defendant. 

APPLICATION   FOR   APPOINTMENT    OF    APPRAISERS 
AND  ORDER  TO  SELL  REAL  ESTATE. 

Now  comes  ,  heretofore  appointed  receiver  herein,  and 

represents  to  the  court  that  the  defendant,  The Company, 

was,  on  the  date  of  the  appointment  of  said  receiver,  the  owner 

of  the  real  and  personal  property  situated  within County, 

Oklahoma,  described  and  mentioned  in  his  inventory  heretofore 
filed  herein. 

Said  receiver  further  represents  that,  to  procure  funds  with 
which  to  pay  the  debts  due  and  owing  by  defendant,  it  will  be 
necessary  to  sell  the  real  estate  and  other  property  described 
and  enumerated  in  his  said  inventory  filed  herein. 

Therefore,  said  receiver  asks  the  court  for  an  order  appoint- 
ing appraisers  to  separately  appraise  said  real  estate,  in  order 
that  the  same  may  be  sold,  and  after  said  appraisement  is 
returned,  the  court  order  him,  as  said  receiver,  to  sell  in  such 
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manner  as  the  court  may  direct,  such  appraised  real  estate  and 
personal  property  at  public  sale,  and  to  convey  all  the  right, 

title  and  interest  of  the  said  The  Company  in.  and  to 

said  property  to  the  purchaser,  and  for  such  other  orders  as 
the  court  may  deem  proper. 


Attorney  for  Receiver. 


Sec.  1583.     The  receiver's  report  of  appraisement. 

In  the  District  Court  of County,  State  of  Oklahoma. 

,  Plaintiff, 

vs.  No. . 

The Company,  Defendant. 

RECEIVER'S  REPORT  OF  APPRAISEMENT. 

Now  comes ,  receiver  herein,  and  respectfully  represents 

that,  in  pursuance  to  the  order  heretofore  made  by  this  court 
herein,  ordering  and  directing  him  to  cause  an  appraisement  to 
be  made  of  the  real  estate  and  certain  personal  property  belong- 
ing to  The Company,  located  in  ,  County, 

State  of  Oklahoma,  and  as  specifically  described  and  enumerated 
in  his  inventory  filed  herein,  and  mentioned  in  said  order  ap- 
pointing appraisers,  he  did  cause  the  same  to  be  made  and  here- 
with submits  his  report  of  said  appraisement. 


Receiver. 


Sec.  1584.     Oath  of  appraisers  and  their  report. 

State  of  Oklahoma, County,  ss. : 

We,  the  undersigned,  do  make  solemn  oath  that  we  will  truly, 
honestly  and  impartially  appraise  the  real  estate  and  personal 

property  of  the  said  The  Company,  located  in  

County,  State  of  Oklahoma,  and  perform  all  other  duties  re- 
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quired  by  law  of  us  in  the  premises,  as  appraisers,  to  the  best 
of  our  knowledge  and  ability. 


Appraisers. 

Sworn  to  before  me  and  subscribed  in  my  presence  this 

day  of ,  19 — .  , 


Notary  Public. 
County,  State  op  Oklahoma. 


No. 


My  commission  expires 

In  the  District  Court  of  — 
,  Plaintiff, 

vs. 
The Company,  Defendant. 

Now  comes ,  and  ,  and  respectfully  rep- 
resent that  they  have  appraised  all  of  the  real  estate  of  The 

Company  and  personal   property   of  said  company  as 

ordered  and  mentioned  in  the  order  of  the  court   appointing 

them  as  appraisers,  all  of  said  property  being  located  in ■ 

County,  State  of  Oklahoma,  and  submit  herewith  their  report 
of  said  appraisement.  , 


The  following  described  real  estate  in  the  county  of 


State  of  Oklahoma,  in  the  city  of  — 

it  specifically)  we  do  appraise  at  the  sum  of  $- 

Given  under  our  hands  this day  of  — 


-,  to-wit:  (Here  describe 


19—. 


Appraisers. 

Sec.  1585.     Application  for  confirmation  of  appraisement. 

In  the  District  Court  of County,  State  of  Oklahoma. 

,  Plaintiff, 

vs.  No. . 

The Company,  Defendant. 
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APPLICATION    FOR    CONFIRMATION   OF    APPRAISE- 
MENT. 

Now  comes ,  receiver  herein,  and  respectfully  represents 

to  this  court  that  he  has  returned  and  filed  with  this  court  an 
appraisement  made  by  the  appraisers  heretofore  appointed  by 
this  court,  and  asks  the  court  for  further  instructions  and  orders 
upon  his  application  filed  herewith,  asking  for  an  order  to  sell 
the  real  estate  and  other  property  of  the  defendant  company 
described  and  enumerated  in  the  inventory  filed  herein. 


Attorney  for  Receiver. 

Sec.  1586.    The  confirmation  of  appraisement  and  order  of 
sale. 

,  Plaintiff, 

vs.  No. . 


The Company,  Defendant. 

CONFIRMATION  OF  APPRAISEMENT  AND  ORDER 
OF  SALE. 

This  day  this  cause  came  on  to  be  heard  on  the  application  of 
the  receiver  herein  for  an  order  of  the  court  approving  and 
confirming  the  report  of  the  appraisers  heretofore  appointed  by 
this  court  to  appraise  the  real  estate  and  other  property  of  The 

Company,  described  and  enumerated  in  said  order,  and, 

on'  consideration  thereof,  the  court  finds  that  said  appraisement 
has  been  made  and  returned  in  conformity  to  law  and  the  former 
orders  of  this  court,  and  it  is  further  ordered  that  the  said 
appraisement  be,  and  the  same  is,  hereby  approved  and  con- 
firmed. 

And  this  cause  coming  on  further  to  be  heard  upon  the  appli- 
cation of  said  receiver  for  instructions  as  to  the  sale  of  said  real 
estate  and  other  property  of  the  said  defendant  company  de- 
scribed and  enumerated  in  said  appraisement,  and  on  consid- 
eration whereof,  the  court  having  found  that  it  will  be  necessary 
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to  sell  all  of  said  real  estate  and  other  property  of  said  defendant 
in  order  to  secure  funds  with  which  to  pay  the  claims  due  and 
owing  by  said  defendant,  the  court  further  finds  that  it  will  be 
for  the  best  interest  of  all  the  parties  herein  that  said  property 
be  offered  at  public  sale. 

It  is  Therefore  ordered  by  the  court  that  said  receiver  pro- 
ceed to  advertise  said  real  estate  and  personal  property  described 
and  enumerated  in  said  appraisement,  for  sale,  by  publication 

in ,  newspapers  of  general  circulation  in County, 

Oklahoma,  on and of  each  week,  until  the 

day  of ,  19 — ,  and  that  he  then  proceed  to  sell  the  same 

as  hereinafter  directed,  at  public  auction  at  the  courthouse  of 

said  county,  on  the  day  of ,  19 — ,  at  not  less  than 

of  the  appraised  value  thereof,   and   for   cash,  to-wit: 

(Here  describe  real  estate  and  other  property  to  be  sold.) 

Said  receiver  is  further  directed  to  report  his  proceedings  in 
the  premises   to   this   court   for   confirmation   and   for   further 

orders.  , 

Judge  of  said  Court. 

Sec.  1587.     The  receiver's  report  of  sale  of  real  estate. 

In  the  District  Court  of County,  State  of  Oklahoma. 

,  Plaintiff, 

vs.  No. . 

The Company,  Defendant. 

RECEIVER'S  REPORT  OF  SALE  OF  REAL  ESTATE. 

In  obedience  to  the  orders  of  this  court  made  and  entered  on 

the  day  of  ,  19 — ,  ordering  and  directing  me  as 

receiver  of  The Company  to  proceed  to  advertise  the  said 

real  estate  and  otber  property  of  The  Company,  de- 
scribed and  enumerated  in  said  order  of  sale,  by  publication  in 

,  newspapers  of  general  circulation  in  County, 

State  of  Oklahoma,  on  the  day  of  of  each  week 

until  the  day  of  ,  19 — ,  and  to  then  proceed  to 

sell  the  same   at  public  auction  at  the  courthouse   of  
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County,  State  of  Oklahoma,  on  the day  of ,  19 — , 

at  o'clock,  —  in.,  at  not  less  than  of  the  ap- 
praised value  thereof,  and  for  cash,  and  in  the  manner  in  said 

order  directed,  I  caused  to  be  advertised  for  sale  in  and 

,  newspapers  in  general  circulation  in  County, 

State  of  Oklahoma,  on  the  dates  in  said  order  directed,  said  real 
estate  and  other  property  in  said  order  described  and  enumer- 
ated, to  be  by  me,  as  said  receiver,  sold  at  public  auction  at  the 

courthouse  of  said  County,  State  of  Oklahoma,  on  the 

day  of ,  19 — ,  at o'clock,  —  m.,  of  said  day, 

at  the  courthouse  of  County,  State  of  Oklahoma,  pro- 
ceed to  offer  at  public  sale  said  real  estate  and  other  property  as 
ordered  and  directed  by  said  court,  the  following  described  real 
estate  and  other  property:  (Here  describe  it.) 

And  then  and  there  came  ,  who  bid  for  the  same  the 

sum  of  $ ,  and  said  sum  being  of  the  appraised 

value  thereof,  and  the  highest  bid  made  therefor,  no  further 
bid  being  made,  I  declared  said  bid  accepted,  and  then  and  there 
publicly  sold  and  struck  off  said  real  estate  and  other  property 

specifically  described  and  enumerated  above  to  the  said  

at  his  said  bid  therefor,  and  declared  the  same  sold  to  him, 
subject  to  be  confirmed  by  this  court,  and  I  now  make  return  of 
my  said  proceedings  under  said  order  and  sale  made  by  me  there- 
under, to  the  court  for  confirmation. 


As  Receiver  of  The Company. 

Sec.  1588.    The  legal  notice  of  receiver's  sale. 

In  the  District  Court  of County,  State  of  Oklahoma. 

,  Plaintiff, 

vs.  No. . 

The Company,  Defendant. 

LEGAL  NOTICE  OF  SALE  OF  REAL  ESTATE  BY 

RECEIVER. 
Notice  is  hereby  given  that,  by  virtue  of  an  order  by  the  district 
court  of County,  State  of  Oklahoma,  made  on  the 
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day  of  ,  19 — ,  I  will  offer  for  sale,  at  public  auction,  on 

the day  of ,  19 — ,  at o'clock,  —  m.,  at  the 

courthouse  of County,  State  of  Oklahoma,  the  following 

described  real  estate  and  other  property  of  The  Com- 
pany: (Here  insert  description  of  real  estate  and  other  prop- 
erty. ) 

Total  appraisement  of  said  real  estate,  $ .  Terms  of  sale, 

cash.    No  bid  for  less  than of  the  appraised  value  will  be 

accepted.  Sale  to  be  subject  to  confirmation  by  the  district  court 
of County,  State  of  Oklahoma. 


Receiver. 

Sec.  1589.    The  proof  of  publication. 

State  of  Oklahoma, County,  ss. : 

,    foreman    of    ,    a  newspaper,    published    and 

printed  in  County,  Oklahoma,  personally  appeared  and 

made  oath  that  the  attached  printed  advertisement  was  pub- 
lished   times  in  said  newspaper;  that  is,  on ,  19 — , 

and  that  said  newspaper  is  of  general  circulation  in  said  county. 


Subscribed  and  sworn  to  before  me  this day  of 

19—.  


My  commission  expires  .  Notary  Puolic. 

Sec.  1590.    The  entry  confirmmg•  the  sale  of  real  estate. 

In  the  District  Court  op County,  State  of  Oklahoma. 

,  Plaintiff, 

vs.  No. . 

The Company,  Defendant. 

ENTRY  CONFIRMING  SALE  OF  REAL  ESTATE. 

This  day  this  cause  came  on  to  be  heard  on  the  report  of 
,  receiver  of  The Company  herein,  of  the  sale  made 


by  him  on  the day  of  ,  19 — ,  at  o'clock, 
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—  m.,  at  the  courthouse  of  County,  State  of  Oklahoma, 

at  which  he,  as  said  receiver,  publicly  sold,  in  pursuance  of  an 

order  of  this   court   made  and   entered   on  the  day  of 

,  19 — ;  that  part  of  said  real  estate  and  other  property 

of  said  The  Company,   ordered  by  this  court  in  said 

order  to  be  offered  for  sale,  to ,  who  bid  for  the  same  the 

sum  of  $ ,  which  was of  the  appraised  value  of  said 

real  estate  and  other  property;  and  on  motion  of  said  receiver 
to  confirm  the  same,  and  the  court,  having  carefully  examined 
said  report  and  being  satisfied  that  said  sale  has  in  all  respects 
been  made  in  conformity  to  law  and  the  said  orders  of  this  court, 
it  is  ordered  by  the  court  that  the  same  be,  and  it  is,  hereby 
approved  and  confirmed,  and  said  receiver  is  hereby  ordered 
upon  receipt  by  him  of  the  purchase  money  for  said  real  estate 
and  other  property,  to  convey  said  real  estate  to  said  purchaser, 

,  and  also  to  deliver  to  him  said  other  property,  said  real 

estate  so  sold  and  to  be  conveyed  to  said  purchaser, ,  being 

bounded  and  described  as  follows:  (Here  describe  it.) 

It  is  further  ordered  by  the  court  that  said  receiver  hold 
said  funds  arising  from  the  sale  of  said  real  estate  and  other 
property,  subject  to  the  further  order  of  this  court. 


Judge  of  said  Court. 

Sec.  1591.    Receiver's  deed  for  real  estate. 

Know  All  Men  by  These  Presents,  that,  whereas,  on  the 

day  of  ,  A.  D.  19—,  ,  as  plaintiff,  filed  his 

certain  petition,  and  then  and  there  commenced  a  civil  action  in 

the  district  court  of County,  State  of  Oklahoma,  against 

The  Company,  defendant,  and  numbered  on  the  docket 

of  said  court  as  cause  No.  ,  praying,  among  other  things, 

for  the  appointment  of  a  receiver  to  take  charge  and  control  of 
the  real  estate  and  all  other  property  and  assets  of  said  company, 
and  that  said  real  estate  and  other  property  of  said  company 
be  sold  and  the  proceeds  thereof  be  paid  to  its  creditors;  and, 

WHEREAS,  such  proceedings  were  had  ill  s;iid  action  that  by 
the  consideration  and  judgment  of  said  court,  ,  on  the 
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day  of  ,  19 — ,  was  appointed  receiver  of  all  the 


debts,  property,  equitable  interests  and  things  in  action,  belong- 
ing to  the  said  The  Company,  and  ordered  to  proceed 

with  the  discharge  of  said  trust,  subject  to  said  order  of  appoint- 
ment and  the  further  orders  and  directions  of  said  court,  and 
that,  before  entering  upon  my  duties  as  such  receiver,  I  gave 
bond  as  in  said  order  provided ;  and, 

Whereas,  I,  as  receiver,  on  said  day  of ,  19—, 

gave  said  bond  and  duly  qualified  as  said  receiver  and  took  pos- 
session of  all  of  the  real  and  personal  property  of  said  company ; 
and, 

Whereas,  on  the  day  of  ,  19 — ,  I,  as  said  re- 
ceiver, filed  in  said  cause  an  application,  petitioning  and  asking 
the  said  court  for  an  order  to  sell  the  real  and  personal  property 
of  said  company  and  for  the  appointment  of  appraisers  to 
appraise  the  same,  and  the  court,  on  consideration  of  said  appli- 
cation, found  that  it  would  be  necessary  to  sell  the  real  estate 
and  personal  property  of  said  company  to  pay  its  debts,  and 
appointed  appraisers  to  appraise  the  same,  and  ordered  me,  as 
said  receiver,  to  cause  said  appraisement. to  me  made;  and, 

Whereas,  I,  as  said  receiver,  in  pursuance  of  said  orders, 
caused  said  real  and  personal  property  of  said  company  then 
in  my  possession  to  be  appraised  by  said  appraisers  and  filed  my 

report  thereof  in  said  court  on  the day  of ,  19 — ; 

and. 

Whereas,  on  the  day  of ,  19 — ,  said  court  ap- 
proved and  confirmed  said  appraisement,  and  such  further  pro- 
ceedings were  had  on  the  day  of  ,  19 — ,  in  said 

cause  that  it  was,  among  other  things,  ordered,  adjudged  and 
decreed  by  said  court  that  I,  as  said  receiver,  proceed  to  adver- 
tise said  premises  and  personal  property  described  and  enumer- 
ated in  said  appraisement  for  sale,  by  publication  in  

newspapers  of  general  circulation  in  County,  State  of 

Oklahoma,  on  and  days  of  each  week  until  the 

day  of ,  19 — ,  and  that  I  then  proceed  to  sell  the 

same  at  public  auction  at  the  courthouse  of  said  county  on  the 
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day  of ,  19 — ,  at o'clock,  —  m.,  at  not  less 


than of  the  appraised  value  thereof,  and  for  cash,  and  in 

parcels  and  manner  as  in  said  order  directed ;  and, 

Whereas,  I,  as  receiver,  having  advertised  the  time  and  place 

and  manner  and  terms  of  said  sale  in  the  and  , 

newspapers  of  general  circulation  of  said County,  State 

of  Oklahoma,  on  the  dates  and  in  the  manner  as  directed  in  said 
order  for  sale,  and  having  otherwise  in  all   respects   complied 

with  said  order  of  sale,  I  did,  on  the  day  of  , 

19 — ,  offer  for  sale,  and  sold  at  public  auction  at  the  courthouse 

of County,  State  of  Oklahoma,  certain  property  of  said 

company  in  said  order  of  sale  described,  and  at  which  sale  the 
premises   hereinafter   described  were  by  me,   as   said   receiver, 

struck  off  and  sold  to  for  the  sum  of  $ ,  said  sum 

being of  the  appraised  value  thereof,  and  the  only  offer 

made  therefor;  and  filed  my  report  of  said  sale  in  said  court  on 
the day  of ,  19 — ;  and, 

Whereas,  said  court,  on  the  day  of  ,   19 — , 

having  examined  my  said  report  of  said  sale  and  proceedings  as 
receiver,  and  having  found  that  said  sale  had  been  made  by  me 
in  all  respects  according  to  law,  and  the  orders  of  said  court,  the 
same  was  by  said  court  approved  and  confirmed,  and  I,  as  said 
receiver,  as  aforesaid,  was  by  said  court  ordered,  upon  receipt 
by  me  of  the  purchase  money  of  said  real  estate  sold  by  me  to 

said ,  to  convey  said  real  estate  to  said  purchaser, , 

and  to  deliver  to  him  possession  of  said  property,  all  of  which 
will  more  fully  appear  by  the  records  of  said  court,  to  which  ref- 
erence is  hereby  made. 

Now,  Therefore,  T, ,  as  receiver  of  the  said  The 

Company,  by  virtue  of  the  powers  in  me  vested  by  law  and  of 
the  statutes  in  such  case  made  and  provided,  and  in  consider- 
ation   of    the    premises,    and   in    consideration    of   the    sum    of 

$ ,  the  receipt  whereof  is  hereby  acknowledged,  and  under 

and  by  virtue  of  the  orders  of  said  court,  do  hereby  give,  grant, 

bargain  and  sell  and  convey  unto  the  said  ,  liis  heirs  and 

assigns  forever,  all  of  the  estate,  title  and  interest  of  the  said 
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The  Company   in   and  to  the   following  described  real 

estate,  situated  in  the  county  of ,  State  of  Oklahoma,  and 

in  the  city  of  ,  and  bounded  and  described  as  follows: 

(Here  describe  real  estate.) 

To  Have  and  to  Hold  the  same,  with  all  the  privileges  and 

appurtenances  thereunto  belonging,  to  said ,  his  heirs  and 

assigns  forever  as  fully  and  completely  as  I,  the  said  , 

receiver,  as  aforesaid,  by  virtue  of  said  judgments,  orders,  rights, 
order  of  sale,  confirmation  thereof,  and  recorded  herein,  and  of 
the  statutes  made  and  provided  for  such  cases,  might  or  should 
sell  or  convey  the  same. 

In  Witness  "Whereof,  I,  as  receiver  of  The Company, 

as  aforesaid,  have  hereunto  set  my  hand  this  day  of 

,  19—.  , 

As  Receiver  of  The Company. 

State  of  Oklahoma, County,  ss. : 

Before  me, ,  a in  and  for  said  county  and  State, 

on  this day  of ,  19 — ,  personally  appeared , 

as  receiver  of  said  The Company,  to  me  known  to  be  the 

identical  person  who  executed  the  within  and  foregoing  instru- 
ment, and  acknowledged  to  me  that  he  executed  the  same  as  his 
free  and  voluntary  act  and  deed,  for  the  uses  and  purposes 
therein  set  forth,  and  as  the  free  and  voluntary  act  and  deed  of 
said  receiver  for  the  uses  and  purposes  therein  set  forth. 


My  commission  expires  .  Notary  Public. 


CHAPTER   XXII. 

RESTORATION  OF  RECORDS  OF  TITLE  TO  REAL 
ESTATE  WHEN  LOST  OR  DESTROYED. 


SECTION 

1592.  Mode  of  supplying  or   restor- 

ing by  certified  copy. 

1593.  Mode    of    supplying    when   no 

copy  of  lost  record  exists. 

1594.  Restoration    of    probate    rec- 

ords when  destroyed  by 
fire — How  made. 

1595.  Certified     copy    of    record    of 

Supreme  Court  may  be  filed 
in   inferior   court. 

1596.  Destruction      of      records      of 

register  of  deeds'  office  sup- 
plied by  rerecording  original 
papers. 

1597.  Restoration      of      records      of 

register  of  deeds'  office  in 
recording  certified  papers 
from  other  counties. 

1598.  Certified   copies   of   records  of 

any  court  of  record  entitled 
to  be  recorded,  when. 

1599.  Loss   of  maps   or  plats — How 

restored. 

1600.  Expenses,    now   paid. 

1601.  Restoration  of  county  records, 

how   made. 

1602.  County  rommissioners  to  pro- 

cure certified  copies  of  all 
documents  pertaining  to 
land  in  county — Same  to  be 
recorded. 

1603.  County    attorney — Duty    of — 

Copies  of  or  extracts  from 
destroyed  records,  purchase 
of — Effect  of  such  records — 
Abstract  of  title  prima  facie 
correct. 


SECTION 

1604.  Custody  of  purchased  copies 
of  records — Certified  copies 
of  such  documents  to  be 
furnished  by  register  of  deeds 
—  Documents  introduced 
in  evidence  presumed  to 
have  been  legally  executed — 
Sales,  etc.,  presumed  to  be 
regular — Exception — Person 
pleading  irregularity  must 
prove  same. 

1605.  Courts — Power  of  to  establish 

title. 

1606.  Mode  for  establishing  title. 

1607.  Clerk    of   court    to    keep    rec- 

ords— Notice,  form  of — Pub- 
lication of  notice. 

1608.  Petition  for  establishing  title 

— Interested  person  may  op- 
pose. 

1609.  Power  of  courts  to  determine 

in  whom  title  is — Decree 
not  to  effect  lien  on  land. 

1610.  Decree,  effect  of — Decree  void, 

when — Service  on  all  per- 
sons  interested. 

1611.  Destruction     of     records — Re- 

filing of  original  documents, 
when — Certified  copy  oif  orig- 
inal document  entitled  to 
record,  when. 

1612.  Burden    of    proof    when    titlo 

based  on  tax  deed — Duties 
of  person  relying  on  tax 
deed  to  show  strict  compli- 
ance with  law. 


1081 


§§  1592,  1593       merwine's  trial  op  title  to  land.  1082 


1613.  Executors,    etc.,    may    act    in  1619.  The   procedure   by  which   lost 

behalf     of     interest     repre-  records  are  restored, 

sented.  1620.  Petition    to    restore    lost    re<r- 

1614.  Special        commissioners — Ap-  ords. 

pointment    of — Duties    of —  16*21.  Lost  petition  for  appointment 

Fees.  of  guardian. 

1615.  "Person"  denned.  1622.  Lost     waiver     of     right     by 

1616.  Proceeding,    to    govern.  father. 

1617.  Instruments    mutilated    inad-  1623.  Lost  selection  of  guardian  by 

missible — Unlawful   to   alter  ward. 

instruments — Forgery — Per-  1624.  Lost  order  appointing  guard- 
sons  furnishin     abstracts  or  ian. 

writings  concerning  lands  de-  1625.  Lost  letters   of    guardianship, 

clared  to  be  common  carriers  1626.  The    order    by   which    lost   or 

— Extortion   —   Punishment  destroyed     records     are     re- 

for.  stored. 

1618.  Abstract  of  title,  press  copies 

of  writings,   etc.,  admissible 
in  evidence. 

Sec.  1592.     Mode  of  supplying-  or  restoring  by  certified  copy. 

Whenever  the  record  of  any  judgment  or  decree,  or  other 
proceeding  of  any  judicial  court  of  this  State,  or  any  part 
of  the  record  of  any  judicial  proceeding  or  any  other  public 
records,  shall  have  been  or  shall  hereafter  be  lost  or  de- 
stroyed, any  party  or  person  interested  therein  may,  on 
application  by  petition,  in  writing,  under  oath,  to  such  court 
of  the  county  wherein  the  records  were  kept,  and  on  showing 
to  the  satisfaction  of  such  court,  that  the  same  has  been 
lost  or  destroyed  without  fault  or  neglect  of  the  party  or 
person  making  such  application,  obtain  an  order  from  such 
court  authorizing  such  defect  to  be  supplied  by  a  duly  cer- 
tified copy  of  such  original  record,  where  the  same  can  be 
obtained ;  which  certified  copy  shall,  thereafter,  have  the  same 
effect  as  such  original  record  would  have  had,  in  all  respects.1 

Sec.  1593.  Mode  of  supplying  when  no  copy  of  lost  record 
exists. 
"Whenever  the  loss  or  destruction  of  any  such  record  or 
part  thereof,  shall  have  happened,  or  shall  hereafter  happen, 
and  such  defect  cannot  be  supplied,  as  provided  in  the  next 
preceding  paragraph,  any  party  or  person  interested  therein 

i  Snyder,  7,504;  Act  of  March  23,   1909. 
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may  make  a  written  application  to  the  court  of  the  county 
wherein  the  records  were  kept,  verified  by  affidavit,  or 
affidavits,  showing  the  loss  or  destruction  thereof,  and  that 
certified  copies  thereof  cannot  be  obtained  by  the  party  or 
person  making  such  application,  and  the  substance  of  the 
record  so  lost  or  destroyed,  and  that  such  loss  or  destruc- 
tion occurred  without  fault  or  neglect  of  the  party  or  per- 
son making  such  application,  and  that  the  loss  or  destruc- 
tion of  such  record,  unless  supplied,  will  or  may  result  in 
damage  to  the  party  or  person  making  such  application,  and 
thereupon,  said  court  shall  cause  said  application  to  be 
entered  of  record  in  said  court,  and  due  notice  of  said 
application  shall  be  given  that  said  application  will  be  heard 
by  said  court.  And  if,  upon  such  hearing,  said  court  shall 
be  satisfied  that  the  statements  contained  in  said  written 
application  are  true,  said  court  shall  make  an  order,  reciting 
what  was  the  substance  and  effect  of  said  lost  or  destroyed 
record;  which  order  shall  be  entered  of  record  in  said  court, 
and  have  the  same  effect  which  said  original  record  would 
have  had  if  the  same  had  not  been  lost  or  destroyed,  so 
far  as  concerns  the  party  or  person  making  such  application, 
and  the  persons  who  shall  have  been  notified,  as  provided  for 
in  this  section.  The  record,  in  all  cases  where  the  proceeding 
was  in  rem.,  and  no  personal  service  was  had,  may  be  sup- 
plied upon  like  notice,  as  nearly  as  may  be,  as  in  the  orig- 
inal proceeding.  The  court  in  which  the  application  is 
pending  may,  in  all  cases  in  which  publication  is  required, 
direct,  by  order  or  orders,  to  be  entered  of  record,  the  form 
of  the  notice,  and  designate  the  newspaper  in  which  the 
same  shall  be  published.2 

Sec.  1594.    Restoration  of  probate  records  destroyed  by  fire — 

How  made. 

In    case    of   the    destruction    by   fire    or    otherwise,    of   the 

records,    or   any   part   thereof,    of   any   county    courl    having 

probate  jurisdiction,   the  judge  of  any  such   court  may  pro- 

2  Snyder,  7,505;  Act  of  March  23,   1900. 
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ceed  upon  his  own  motion,  or  upon  application  in  writing  of 
any  party  in  interest,  to  restore  the  records,  papers  and 
proceedings  of  this  (his)  court  relating  to  the  estate  of 
deceased  persons,  including  recorded  wills  and  wills  pro- 
bated or  filed  for  probate  in  said  court;  and  for  the  purpose 
of  restoring  said  record,  wills,  papers  or  proceedings,  or  any 
part  thereof,  may  cause  citations  to  be  issued  to  any  and 
all  parties  to  be  designated  by  him,  and  may  compel  the 
attendance  in  court  of  any  and  all  witnesses  whose  testimony 
may  be  necessary  to  the  establishment  of  any  such  record  or 
part  thereof,  and  the  production  of  any  and  all  written  or 
documentary  evidence  which  may  be  by  him  deemed  neces- 
sary in  determining  the  true  import  and  effect  of  the  original 
record,  will,  paper  or  other  document  belonging  to  the  files 
of  said  court ;  and  may  make  such  orders  and  decrees  estab- 
lishing said  original  record,  will,  paper,  document  or  pro- 
ceeding, or  the  substance  thereof,  as  to  him  shall  seem  just 
and  proper ;  and  such  judge  may  make  all  such  rules  and 
regulations  governing  the  said  proceedings  for  the  restora- 
tion of  the  record,  will,  paper,  document  and  proceeding 
pertaining  to  said  court,  as  in  his  judgment  will  best  secure 
the  rights  and  protect  the  interests  of  all  parties  concerned.3 

Sec.  1595.     Certified  copy  of  record  of  Supreme  Court  may  be 
filed  in  inferior  court. 

In  all  cases  which  have  been  removed,  or  shall  hereafter 
be  removed,  to  the  Supreme  Court  of  this  State,  a  duly 
certified  copy  of  the  record  of  such  cause  remaining  in  the 
said  Supreme  Court  may  be  filed  in  the  court  from  which  said 
cause  was  removed,  on  motion  of  any  party  or  person  or  per- 
sons claiming  to  be  interested  therein;  and  the  copy  so  filed 
shall  have  the  same  effect  as  the  original  record  would  have 
had  if  the  same  had  not  been  lost  or  destroyed.4 
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Sec.  1596.  Destruction  of  records  of  register  of  deeds'  office 
— Supplied  by  re-recording  original  papers. 
\Yhenever  it  shall  appear  that  the  records,  or  any  material 
part  thereof,  of  any  county  in  this  State  have  been  destroyed 
by  fire  or  otherwise,  any  map,  plat,  deed,  conveyance,  con- 
tract, mortgage,  deed  of  trust,  or  other  instrument  in  writing, 
affecting  real  estate  in  said  county,  which  has  been  hereto- 
fore recorded,  or  certified  copies  of  such,  may  be  recorded ; 
and  in  recording  the  same  the  register  of  deeds  shall  record 
the  certificate  of  the  previous  record,  and  the  date  of  filing 
for  record  appearing  in  said  original  certificate  so  recorded 
shall  be  deemed  and  taken  as  the  date  of  the  record  thereof. 
And  copies  of  any  such  record,  so  authorized  to  be  made 
under  this  section,  duly  certified  by  the  register  of  deeds  of 
any  such  county,  under  his  seal  of  office,  shall  be  received 
in  evidence,  and  have  the  same  force  and  effect  as  certified 
copies  of  the  original  record.5 

Sec.  1597.  Restoration  of  records  of  register  of  deeds'  office 
in  recording  certified  papers  from  other  coun- 
ties. 

In  any  county  of  this  State  where  the  records  have  teen 
burned  or  destroyed,  as  specified  in  the  last  section,  and 
any  map,  plat,  deed,  conveyance,  contract,  mortgage,  deed 
of  trust,  or  other  instrument  in  writing  affecting  real  estate 
in  such  county,  has  been  recorded  in  any  other  county  of 
this  State,  certified  copies  of  the  same,  heretofore  or  here- 
after made,  may  be  recorded  in  such  county  where  the 
records  have  been  so  burned  or  destroyed,  and  in  recording 
the  same  the  register  of  deeds  shall  record  all  certificates 
attached  thereto;  and  if  any  of  such  certificates  show  the 
previous  recording  of  the  same  in  the  county  where  the 
records  have  been  burned  or  destroyed,  the  date  of  filing 
for   record    in    six-h    county   appearing   in    said    certificate    so 
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recorded  shall  be  deemed  and  taken  as  the  date  of  the 
record  thereof.  And  copies  of  any  such  record,  so  author- 
ized to  be  made  under  this  section,  duly  certified  by  the 
register  of  deeds  of  any  such  county,  under  his  seal  of 
office,  shall  be  received  in  evidence,  and  have  the  same 
force  and  effect  as  certified  copies  of  the  original  record.6 

Sec.  1598.     Certified  copies  of  records  cf  any  court  of  record 
entitled  to  be  recorded,  when. 

Whenever  in  any  court  of  record  in  this  State,  or  any  other 
State,  or  in  any  court  of  the  United  States,  there  are  orig- 
inal or  certified  copies  of  any  deed,  conveyance,  contract, 
mortgage,  deed  of  trust,  or  other  instrument  in  writing 
affecting  real  estate  in  such  county,  copies  thereof,  certified 
by  the  clerk  of  such  court,  under  his  seal  of  office,  may  be 
made  and  recorded  in  such  county  where  the  records  have 
been  so  burned  or  destroyed,  and  in  recording  the  same  the 
register  of  deeds  shall  record  all  the  certificates  attached 
thereto ;  and  if  any  of  such  certificates  show  the  previous 
recording  of  the  same  in  the  county  where  the  records  have 
been  so  burned  or  destroyed,  the  date  of  filing  for  record  in 
such  county  appearing  in  said  certificate  so  recorded  shall 
be  deemed  and  taken  as  the  date  of  the  record  thereof. 
Copies  of  any  such  record,  so  authorized  to  be  made  under 
this  section,  duly  certified  by  the  register  of  deeds  of  any 
such  county,  under  his  seal  of  office,  shall  be  received  in 
evidence,  and  have  the  same  force  and  effect  as  certified 
copies  of  the  original  record.7 

Sec.  1599.     Loss  of  maps  or  plats — Kow  restored. 

Whenever  the  public  record  of  any  plat  or  map,  which  is 
required  by  law  to  be  kept  by  the  register  of  deeds,  has 
been  or  may  hereafter  be  injured  or  destroyed  by  fire,  or 
otherwise,  it  shall  be  the  duty  of  the  county  attorney  of  the 
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county    in    which    such    injury,    loss,    or    destruction    has    oc- 
curred, or  shall  occur,  forthwith  to  file  in  the  district  court 
an  information   setting   forth   substantially  the   fact   of  such 
injury,  loss  or  destruction,  with  the  circumstances  attending 
the  same,  as  near  as  may  be;  and  thereupon  the  clerk  of  such 
court  shall  cause  such  information  to  be  published  in  full  in 
one  or  more  public  newspapers  published  in  such  county,  for 
the  period  of  four  weeks,  together  with  a  notice  addressed  to 
"all  whom  it  may  concern,"  that  the  court  will,   at  a  term 
therein  designated,  to  be  held  not  less  than  four  weeks  from 
the  first  publication  of  such  information  and  notice,  proceed 
to   hear   and    determine    the   matter   in   said   information    set 
forth,  and  will  take  testimony  for  the  purpose  of  reproducing 
and   re-establisbing   such   records   of   maps   and   plats   as   the 
court  shall  find  to  be  injured,  lost  or  destroyed.     Upon  such 
publication  being  made,  all  persons  interested  shall  be  deemed 
defendants,  and  may  appear  in  person  or  by  counsel,  and  be 
heard  touching  such  proceedings.     If  the  court  shall  be  satis- 
fied   that    any    public    record    or    maps    and    plats    have    been 
injured,  lost   or  destroyed,  an  order  to  that  effect  shall  be 
entered  of  record,  and  thereupon  the  court  shall  proceed  to 
take    testimony    for    the    purpose    of    reproducing    and    re- 
establishing the  record   so  injured,   lost   or  destroyed.     The 
proceedings  may  be  continued  from  time  to  time,  whether  in 
term    or   not,    and   orders   and   decrees   shall   be   made   as   to 
each  map  or  plat  separately.     The  clerk  shall  cause  all  maps 
and  plats  adjudged  by  the  court  to  be  correct  copies  of  the 
records  injured,  lost   or  destroyed,   as   often  and  as  soon  as 
they  are  so  adjudged,  to  be  filed  in  the  office  of  the  register 
of  deeds,  with  a  certified  copy  of  the  order  or  judgment  of 
the  court  in  the  premises  attached  thereto,  and  recorded  in  a 
book   or  books   to   be   provided    for   that    purpose.      And    the 
said    record    shall    be   deemed    and    taken    in    all    courts   and 
places  as  a  public   record,   and   as  a   true  and  correct  repro- 
duction of  the  original  record  so  injured,  lost  or  destroyed.8 
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Sec.  1600.     Expenses,  how  paid. 

All  costs  and  expenses  incurred  in  the  proceedings  under 
the  last  preceding  paragraph,  including  copies  of  maps  and 
plats  and  recording  the  same,  shall  be  taxed  as  costs  against 
the  county  in  which  such  proceedings  are  had.9 

Sec.  1601.    Restoration  of  county  records,  how  made. 

"Whenever  it  shall  appear  that  the  records  or  any  material 
part  thereof,  of  any  county  in  this  State  have  been  destroyed 
by  fire  or  otherwise,  or  are  of  record  in  any  other  county,  or 
in  any  office  maintained  by  the  State  or  by  the  United  States, 
for  recording  and  filing  instruments  pertaining  to,  or  in  any 
wise  affecting  the  title,  boundary  or  description  of  property 
situated  within  such  county,  so  that  a  connected  chain  of 
title  cannot  be  deduced  therefrom,  then  it  shall  be  the  duty 
of  the  board  of  county  commissioners  of  such  county,  as  soon 
as  may  be,  after  the  passage  and  approval  of  this  act,  on 
account  of  the  extreme  danger  of  the  loss  by  fire  of  the 
records  located  at  the  county  seats  of  the  several  counties  of 
the  State,  and  in  the  offices  maintained  by  the  State,  or  by 
the  United  States,  for  the  recording  and  filing  of  papers,  to 
immediately  employ  some  responsible  and  experienced  firm, 
or  person,  to  transcribe  or  copy  any  part  of  the  records, 
deeds,  patents,  certificates,  maps,  plats,  field  notes,  files,  etc., 
from  the  records  or  files  of  any  other  county,  or  of  any  office 
maintained  by  the  State  or  by  the  United  States  for  recording 
and  filing  instruments  pertaining  to  or  in  any  wise  affecting 
the  title,  boundary  or  description  of  all  property  situated 
within  the  bounds  of  that  county,  in  accordance  with  Sections 
4555,  4556  (Stat.  1908,  p.  992),  such  copies  or  transcripts, 
when  duly  certified  to  by  the  persons  employed,  or  officer 
in  charge  of  such  records,  shall  become  a  part  of  the  records 
in  the  register  of  deeds'  office  of  such  county;  and  the 
record  so  made  shall  have  the  same  force  and  effect  as  the 
record  of  the  originals  of  such  instruments,   and  the  board 

»  Snyder,  7,512;  Act  of  March  23,  1909. 


1089  RESTORATION    OP    TITLE   TO   REAL   ESTATE.       §§1602,1603 

of  county  commissioners  shall  approve,  accept  and  pay  for 
the  same  as  they  are  completed  and  delivered.  The  person 
or  fij-m  employed  to  do  this  copying  or  transcribing  shall 
give  the  county  a  bond  similar  to  bonds  given  by  abstract- 
ors, in  the  sum  of  five  thousand  dollars   ($5,000). 10 

Sec.  1602.     County  commissioners  to  procure  certified  copies 

of  all  documents  pertaining  to  land  in  county — 

Same  to  be  recorded. 

It  shall  be  the  duty  of  the  county  commissioners  of  such 

county,  as  soon  as  may  be,  to  procure  from  the  United  States 

authorities  and  the  State  authorities  or  elsewhere,   all  maps, 

tracts,    books    or    official    or    properly    authenticated    copies 

thereof  as  relate  to   any  of  the  lands  in  such   county,   and 

cause  the  same  to  be  recorded  in  the  register  of  deeds'  office 

of  such   county,   at  a   fee  not   exceeding  the   actual   cost   of 

clerical  work  necessary  for  properly  recording  same.11 

Sec.  1603.  County  attorney — Duty  of — Copies  of  or  extracts 
from  destroyed  records,  purchase  of — Effect  of 
such  records — Abstracts  of  title  prima  facie 
correct. 

It  shall  be  the  duty  of  the  judge  of  the  county  court,  or 
the  judge  of  the  district  court  of  any  county  in  this  State, 
to  examine  into  the  state  of  the  records  in  such  county,  and 
in  case  they  find  any  abstracts,  copies,  minutes  or  extracts 
from  said  records  existing  after  such  destruction  as  afore- 
said, and  find  that  said  abstracts,  copies,  minutes  or  extracts 
were  fairly  made  before  the  destruction  of  the  records  by 
any  person  or  persons,  in  the  ordinary  course  of  business, 
and  that  they  contain  a  material  and  substantial  part  of 
such  records,  the  county  or  district  judge  of  the  county 
shall  certify  the  facts  found  by  thorn  in  respect  to  such 
abstracts,  copies,  minutes,  and  extracts,  and  said  judge  shall 

]o  Snyder,  7,513;  Act  of  March  23,  »  Snyder,  7,514;  Act  of  March  23, 
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cause  all  evidence  produced  as  to  said  abstract  books  to  be 
reduced  to  writing,  and  shall  cause  all  such  evidence  to  be 
spread  of  record,  as  a  part  of  the  order  of  said  court.  And 
also,  that  such  abstract,  copies,  minutes  and  extracts  tend 
to  show  a  connected  chain  of  title  to  the  land  in  said  county, 
and  upon  filing  of  a  certificate  of  such  county  or  district 
judge  with  the  clerk  of  the  county,  the  county  commissioners 
may,  with  the  approval  of  the  judge  of  the  county  or  dis- 
trict court  of  the  county  purchase  from  the  owners  thereof 
such  abstract,  copies,  minutes  or  extracts,  or  such  part  thereof 
as  may  tend  to  show  a  connected  chain  of  title  to  the  land 
in  such  county,  including  all  such  judgments  and  decrees  as 
form  a  part  of  any  such  chain  of  title,  paying  therefor  such 
fair  and  reasonable  price  as  may  be  agreed  upon  between 
them  and  such  owners ;  the  amount  thus  agreed  to  be  paid 
for  such  abstracts,  copies,  minutes  or  extracts  shall  be  paid 
by  such  county  in  money  or  in  bonds,  to  be  issued  by  said 
county  as  the  county  commissioners  may  determine,  or  such 
county  commissioners  may,  with  said  approval,  procure  a 
copy  of  said  abstracts,  copies,  minutes  and  extracts,  instead 
of  the  original,  to  be  paid  for  in  like  manner.  And  it  is 
further  provided,  that  any  owner  of  said  abstracts,  copies 
or  minutes  shall  have  the  right  to  file  a  petition  at  any 
regular  term  of  the  county  or  district  court  of  the  county, 
in  which  petition  he  or  they  shall  set  forth  the  manner  in 
which  such  abstracts,  copies  or  minutes  were  made  or  pro- 
cured, and  if  the  court  shall  find  from  the  evidence  produced 
(which  evidence  shall  be  preserved  as  hereinbefore  provided) 
that  said  abstracts,  copies  or  minutes  were  fairly  made  in 
the  regular  course  of  business  before  such  destruction  of 
the  records,  the  court  shall  enter  his  decree  to  that  effect, 
and  the  evidence  produced  on  the  trial  of  said  cause  entered 
of  record  at  large  as  a  part  of  the  decree  of  the  court.  And 
thereupon  said  abstracts,  copies  or  minutes  of  said  burnt 
records  shall  be  taken  as  prima  facie  evidence  of  all  such 
matters  as  they  contain  (but  no  such  abstract,  copies,  minutes 
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or  extracts  shall  be  taken  or  held  to  be  prima  facie  evidence 
of  what  they  contain  that  does  not  purport  to  recite  all 
deeds  and  mortgages  previously  executed  and  recorded,  and 
describing  the  several  tracts  of  land  and  town  lots  to  which 
said  abstracts,  copies,  minutes  or  extracts  refer  from  the 
date  of  entry).  Provided,  further,  that  all  abstracts  to  sep- 
arate tracts  of  land  made  by  the  owner  of  said  abstracts 
shall  also  be  taken  as  prima  facie  evidence  of  what  they 
contain  when  they  shall  be  accompanied  with  an  affidavit 
signed  and  sworn  to  by  the  owner  or  owners  of  said  ab- 
stracts, copies,  minutes  or  extracts,  showing  that  said  sep- 
arate abstracts  contain  a  full,  true  and  perfect  copy  of  all 
transfers  on  the  tract  or  tracts  set  forth  in  said  separate 
abstracts  as  appears  upon  said  abstracts,  copies,  minutes  or 
extracts,  as  established  by  the  county  or  district  court  of  the 

county  on  the  day  of  ,  A.  D.  ,  and  that 

said  separate  abstracts  contain  all  deeds,  mortgages  and 
other  liens  on  said  separate  tracts,  as  shown  by  said  ab- 
stracts, copies,  minutes  or  extracts  established  as  aforesaid.12 

Sec.  1604.     Custody  of  purchased  copies   of  records — Certi- 
fied copies  of  such  documents  to  be  furnished 
by  register  of  deeds — Documents  introduced  in 
evidence   presumed   to   have    been   legally    ex- 
ecuted— Sales,   etc.,   presumed  to  be  regular — 
Exception — Person   pleading   irregularity   must 
prove  same. 
Said  abstracts,  copies,  minutes  and  extracts  or  said  copies 
thereof,  if  so  bought  as  aforesaid,  shall  thereupon  be  placed 
in  the  register  of  deeds'  office  of  said  county,  to  be  copied 
and  arranged  in  such  form  as  the  county  commissioners  shall 
deem  best   for  the  public  interest,  and  in  case  the  originals 
have    been    lost   or   destroyed,    or   not   in   the   power   of   the 
party    asking    to    use    the    same    on    any   trial    or   other   pro- 

12  Snyder,  7, 515;  Act  of  March  2.3,   1909. 


§  1604  merwine's  trial  of  title  to  land.  1092 

ceeding,  copies  of  the  same  or  any  part  thereof,  duly  certified 
by  the  register  of  deeds  of  such  county,  shall  be  admissible 
as  evidence  in  all  the  courts  of  law  and  equity  in  this  State. 
And  it  shall  be  the  duty  of  the  register  of  deeds  of 
such  county  to  furnish  to  any  and  all  parties  requesting  it 
(upon  being  paid  the  charge  herein  provided  for)  certified 
copies  of  the  same,  or  parts  thereof;  and  for  the  purpose  of 
repaying  the  cost  of  the  same  to  the  county,  the  county 
commissioners  may  fix  a  compensation,  to  be  paid  to  the 
county,  in  addition  to  the  fees  allowed  by  law  to  the  register 
of  deeds  for  transcribing  the  same.  In  all  causes  in  which 
any  abstracts,  copies,  minutes  and  extracts,  or  copies  thereof, 
shall  be  received  in  evidence  under  any  of  the  provisions 
of  this  act,  all  deeds  or  other  instruments  of  writing  appear- 
ing thereby  to  having  been  executed  by  any  person  or 
persons,  or  in  which  they  appear  to  have  joined  shall  (except 
as  against  any  in  the  actual  possession  of  the  lands  or  lots 
described  therein  at  the  time  of  the  destruction  of  the 
records  of  such  county,  claiming  title  thereto  otherwise  than 
under  a  sale  for  taxes  or  special  assessments),  be  presumed 
to  have  been  executed  and  acknowledged  according  to  law; 
and  all  sales  under  powers,  and  all  judgments,  decrees  and 
legal  proceedings,  and  all  sales  thereunder  (sales  for  taxes 
and  assessments  and  judgments  and  proceedings  for  the 
enforcement  of  taxes  excepted),  shall  be  presumed  to  be 
regular  and  correct,  except  as  against  the  person  or  persons 
in  this  paragraph  before  mentioned,  and  any  person  alleging 
any  defect  or  irregularity  in  any  such  conveyance,  acknowl- 
edgment, sale,  judgment,  decree  or  legal  proceeding,  shall  be 
held  bound  to  prove  the  same,  and  any  deed  proved  under 
the  provisions  of  this  act,  purporting  to  be  based  upon  the 
execution  of  any  power  or  upon  a  judgment  or  decree  shall 
be  prima  facie  evidence  of  the  existence  of  such  power,  judg- 
ment or  decree :  Provided,  that  nothing  in  this  act  contained 
shall  impair  the  effect  of  said  destroyed  record  or  notice.13 

13  Snyder,  7,516;  Act  of  March  23,   1909. 
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Sec.  1605.     Courts — Power  of  to  establish  title. 

In  case  of  such  destruction  of  records,  as  aforesaid,  any 
and  all  courts  in  such  county  having  jurisdiction  shall  have 
power  to  inquire  into  the  condition  of  any  title  to  or  interest 
in  any  land  in  such  county,  and  make  all  such  orders,  judg- 
ments and  decrees,  as  may  be  necessary  to  determine  and 
establish  any  title  or  interest,  legal  or  equitable,  against  all 
persons,  known  or  unknown,  and  all  liens  existing  on  such 
land,  whether  by  statute,  judgment,  mortgage,  deed  of  trust 
or  otherwise.14 

Sec.  1606.     Mode  for  establishing  title. 

It  shall  be  lawful  for  any  person  claiming  title  to  any 
lands  in  such  county  at  the  time  of  the  destruction  of  such 
records,  and  for  all  claiming  under  any  such  person,  to  file 
a  petition  in  any  court  in  such  county  having  chancery  juris- 
diction, praying  for  a  decree  establishing  and  confirming  his 
said  title.  Any  number  of  parcels  of  land  may  be  included 
in  one  petition,  or  separate  petitions  may  be  filed,  as  the 
petitioner  may  elect.  Said  petition  shall  state  clearly  the 
description  of  said  lands,  the  character  and  extent  of,  stating 
the  estate  claimed  by  the  petitioner,  and  from  whom,  and 
when,  and  by  what  mode  he  derived  his  title  thereto.  It 
shall  give  the  names  of  all  persons  owning  or  claiming  any 
estate  in  fee  in  said  lands,  or  any  part  thereof,  and  also  all 
persons  who  shall  be  in  possession  of  said  lands,  or  any  part 
thereof,  and  also  all  persons  to  whom  any  such  lands  shall 
have  been  conveyed,  and  the  deed  or  deeds  of  such  convey- 
ance shall  have  been  recorded  in  the  office  of  the  register 
of  deeds  of  such  county,  since  the  time  of  the  destruction 
of  such  records  as  aforesaid,  and  prior  to  the  time  of  filing 
of  such  petition,  and  their  residences,  so  far  as  the  same  are 
known  to  said  petitioner;  and  if  no  such  persons  are  known 
to  said  petitioner  it  shall  be  so  stated  in  said  petition.  All 
persons  so  named  in  said  petition  shall  be  made  defendants, 

"  Snyder,  7,517;  Act  of  March  23,    1909. 


§  1607  merwine's  trial  of  title  to  land.  1094 

and  shall  be  notified  of  said  suit  by  summons,  if  residents 
of  this  State,  in  the  same  manner  as  is  now  or  may  hereafter 
be    required   in    chancery   proceedings    by   the    laws    of   this 

State :    Provided,  that  the  notice  specified  in  paragraph  

of  this  act  shall  be  the  only  publication  notice  required  either 
in  case  of  residents,  nonresidents  or  otherwise,  all  other 
persons  shall  be  deemed  and  taken  as  defendants,  by  the 
name  or  designation  of  "all  whom  it  may  concern."  Said 
petition  shall  be  verified  by  the  affidavit  of  the  petitioner, 
or  by  the  agent  of  said  petitioner ;  and  the  party  so  swearing 
falsely  shall  be  deemed  guilty  of  perjury  and  punished 
accordingly,  and  shall  be  liable  in  damages  to  any  person 
injured  by  such  false  statement  to  be  recovered  in  an  action 
on  the  case  in  any  court  having  jurisdiction  thereof.15 

Sec.  1607.  Clerk  of  court  to  keep  records — Notice,  form  of — 
Publication  of  notice. 

It  shall  be  the  duty  of  the  clerk  of  the  court  in  which 
said  petition  is  filed,  to  enter,  in  a  separate  book  or  books, 
to  be  kept  for  the  purpose,  the  names  of  the  petitioners  and 
defendants,  the  date  of  filing  said  petition  and  a  descrip- 
tion of  all  the  lands  included  therein,  which  record  shall  be 
at  all  times  open  to  the  public.  All  lands  in  each  separate 
town,  addition,  section  or  subdivision  shall  be  entered  on  the 
same  page  or  consecutive  pages,  with  an  index  to  said  book 
or  books,  showing  on  what  pages  any  such  separate  town, 
addition,  section  or  subdivision  may  be  found.  Said  clerk 
shall  also,  in  all  cases,  cause  publication  of  notice  to  be  made 
of  the  filing  of  said  petition,  which  notice  shall  be  entitled, 
"Land  Title  Notice,"  and  shall  be  substantially  as  follows: 

A.,  B.,  C,  D.,  etc.  (here  giving  the  names  of  all  known 
defendants,  if  any),  and  to  all  whom  it  may  concern: 

Take  notice  ,  that  on  the day  of ,  A.  D. 

19 — ,  a  petition  was  filed  by  the  undersigned,  in  the  

court  of  County,  to  establish  his  title  to  the  following 

is  Snyder,  7,518;  Act  of  March  23,   1909. 
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described  lands :  (Here  insert  a  full  description  of  the  lands  in 

said  petition).    Now,  unless  you  appear  at  the  Term  of 

said  court  (naming  the  first  term  after  thirty  days  from  the 
first  mention  of  said  notice),  and  show  cause  against  such  appli- 
cation, said  petition  shall  be  taken  for  confessed,  and  the  title  or 
interest  of  said  petitioner  will  be  decreed  and  established  accord- 
ing to  the  prayer  of  said  petition,  and  you  forever  barred  from 
disputing  the  same. 


Petitioner. 

Said  notice  shall  be  published  once  a  week  for  four  weeks 
successively,  the  first  insertion,  to  be  at  least  thirty  days 
prior  to  said  term  of  court,  and  the  several  publications  shall 
all  be  in  the  same  newspaper  in  said  county,  or  if  there  is  no 
newspaper  published  in  said  county,  then  in  a  newspaper 
published  in  one  of  the  counties  nearest  thereto.  The  clerk 
of  the  county  or  district  court,  wherein  the  petition  was 
filed,  shall  advertise  for  bids  for  publishing  said  notices 
(said  advertisement  to  be  inserted  one  week  in  at  least  two 
of  the  principal  newspapers  in  such  county  or  the  adjoining 
counties,  to  be  selected  by  the  judge  of  the  court  of  said 
county),  and  the  publishing  of  said  notice  shall  thereupon 
be  awarded  by  said  judge  to  the  newspaper  making  the 
lowest  bid  therefor;  or  if  there  are  two  or  more  making  the 
same  bid,  then  said  judge  shall  determine  to  which  of  them 
said  publishing  shall  be  awarded,  said  award  to  be  by  order 
of  said  court  entered  of  record  therein ;  and  a  copy  of  such 
order,  certified  by  the  clerk  of  said  court  under  the  seal 
thereof,  shall  be  transmitted  to  and  entered  of  record  in 
any  other  court  in  such  county  having  jurisdiction,  before 
which  proceedings  under  this  section  may  be  had.  All  pub- 
lications provided  for  in  this  paragraph  shall  be  made  in  the 
newspaper  so  designated.  Said  newspaper  shall  not  be 
changed  unless  the  judge  of  said  court  shall,  for  good  cause, 
in  its  discretion,  decide  to  change  the  same;  in  which  case 
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another  paper  shall  be  selected  in  like  manner,  and  the 
order  naming  or  changing  said  paper  shall  be  entered  of 
record  as  aforesaid.10 

Sec.  1603.     Petition  for  establishing  title — Interested  person 
may  oppose. 

Any  person  interested  may  oppose  any  such  petition,  and 
file  his  demurrer  or  answer  thereto  on  or  before  the  third 
day  of  the  term  of  court  named  in  said  publication  notice, 
unless  the  time  be  extended  by  order  of  court,  and  may  also 
file  a  cross-petition,  if  he  or  she  desires  to  do  so.  Said 
answer  shall  admit,  confess  or  avoid  or  transverse  all  the 
material  allegations  of  the  petition,  and  shall,  except  when 
made  by  guardian  ad  litem,  be  verified  by  the  affidavit  either 
of  the  respondent  or  his  agent,  in  the  same  manner  as  above 
required  in  cases  of  the  petition.  Said  answer  shall  have  no 
other  or  greater  weight  as  evidence  than  the  petition.17 

Sec.  1608a.  Time  in  which  petition  may  be  opposed — Form 
of  procedure;  referee  appointed. 

If  no  demurrer  or  other  pleading  or  answer  shall  be  filed 
by  the  third  day  of  said  term,  or  by  the  day  allowed  by  the 
order  of  said  court,  as  above  provided,  the  petition  may  be 
taken  as  confessed,  and  a  decree  entered  according  to  the 
prayer  of  said  petition,  upon  proof  of  the  facts  stated  in 
said  petition,  but  if  any  person  shall  file  an  answer,  as 
aforesaid,  to  such  petition,  the  court  may  hear  evidence,  or 
order  a  reference  to  a  referee  or  special  commissioner  to 
take  evidence  and  report,  when  the  same  proceedings  shall 
be  had  as  on  a  reference  to  a  referee  or  special  commis- 
sioner under  and  according  to  the  practice  in  courts  of 
equity  in  this  State.  If  the  petition  includes  more  than  one 
parcel  of  land  and  no  demurrer  or  answer  shall  be  filed  as 
to  some   of  said  parcels  the   court   may  enter  a   decree   pro 

ie  Snyder,  7,519;  Act  of  March  23,  «  Snyder,  7,520;  Act  of  March  23, 
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confesso,  as  to  those  parcels  as  to  which  no  demurrer  or 
answer  shall  be  filed,  and  hear  evidence,  or  order  a  reference 
as  to  the  remaining  parcels.18 

Sec.  1609.  Power  of  courts  to  determine  in  whom  title  is — 
Decree  not  to  effect  lien  on  land. 
It  shall  be  competent  for  said  courts,  in  all  such  decrees, 
whether  pro  confesso  or  on  the  report  of  any  referee  or 
special  commissioner,  or  otherwise,  to  determine  and  decree 
in  whom  the  title  in  any  or  all  of  the  lands  described  in 
said  petition  is  vested,  whether  in  the  petitioner,  or  in  any 
other  of  the  parties  before  the  court ;  but  said  decree  shall 
not  in  any  wise  affect  any  lien  or  liens  to  which  said  fee 
may  be  subject,  and  which  have  been  created,  since  the 
destruction  of  such  records,  whether  the  same  be  by  mort- 
gage, deed  of  trust,  judgment,  statute,  mechanics'  lien  or 
otherwise,  but  shall  leave  all  such  liens  to  be  ascertained  or 
established  in  some  other  proceeding,  or  to  be  enforced  as 
the  parties  holding  them  may  see  fit.* 

Sec.  1610.     Decree,  effect  of — Decree  void,  when — Service  on 
all  persons  interested. 

Said  decree  of  court,  when  entered,  shall  be  forever  bind- 
ing and  conclusive :  Provided,  that  any  decree  shall  be 
subject  to  be  opened,  modified,  vacated  or  set  aside  on 
appeal  sued  within  two  years  after  the  entry  of  such  decree ; 
and  provided,  further,  that  insane  persons  and  minors  shall 
have  two  years  after  their  disabilities  are  removed  to  prose- 
cute a  writ  of  error  upon  said  decree :  Provided,  further, 
that  any  decree  entered  upon  any  petition  or  cross-petition, 
which  does  not  make  defendant,  by  name,  all  persons  who 
shall  be  in  possession  of  said  lands  or  part  thereof,  at  the 
time  of  the  filing  of  such  petition,  or  which  does  not  make 
defendant,    by   name,    all   persona    to   whom    any    such    lands 


i«  Snyder,  7,52]  ;  Act  of  March  23,  "  Snyder,  7,522;  Act  ol  March  23, 
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shall  have  been  conveyed,  and  the  deed  or  deeds  of  such 
conveyance  shall  have  been  recorded  in  the  office  of  the 
register  of  deeds  of  such  county  since  the  time  of  the  de- 
struction of  the  records,  as  aforesaid,  and  prior  to  the  time 
of  the  filing  of  any  such  petition,  shall  be  absolutely  void 
as  to  such  person  omitted,  but  shall  be  final  and  conclusive 
as  to  all  others:  And,  provided,  further,  that  all  defendants 
who  shall  not  be  actually  served  with  a  summons  in  the  suit 
in  which  such  decree  may  be  rendered,  shall  have  allowed  to 
them  one  year  after  the  entry  of  such  decree  within  which, 
upon  petition  to  the  court  rendering  the  same,  to  have  the 
said  decree  vacated  and  set  aside.19 

Sec.  1611.  Destruction  of  records — Refiling  of  original  doc- 
uments, when — Certified  copy  of  original  doc- 
ument entitled  to  record,  when. 

Whenever  any  deeds  or  other  instruments,  in  writing, 
affecting  the  title  to  any  of  the  lands  in  any  such  county, 
shall  have  been  filed  for  record  so  short  a  time  before  such 
destruction  of  the  records,  as  aforesaid,  that  no  proof  of 
them  remains  either  on  such  records,  or  among  the  abstracts, 
copies,  minutes,  or  extracts,  specified  in  Section  7511,  Snyder's 
Compiled  Laws,  herein,  it  shall  be  the  duty  of  the  person  or 
persons  having  filed  the  same  or  claiming  the  benefit  thereof, 
within  sixty  days  from  the  time  this  act  takes  effect,  to  refile  for 
record  such  deeds  or  other  instruments  or  copies  thereof,  or  if 
that  cannot  be  done,  then  he  shall,  within  sixty  days,  make 
and  file  a  petition  to  establish  such  deed  or  other  instru- 
ment of  writing,  under  the  provisions  of  this  act.  In  all 
cases  when  any  original  deed  and  the  record  thereof  has 
been  lost  or  destroyed,  it  shall  be  lawful  for  any  person 
having  a  duly  certified  copy  of  said  record  to  cause  the 
same  to  be  recorded,  which  record  shall  have  the  same 
force  and  effect  as  now  belong  to  the  record  of  original 
deeds.20 

is  Snyder,  7,523;  Act  of  March  23,  20  Snyder,  7,524;  Act  of  March  23, 
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Sec.  1612.  Burden  of  proof  when  title  based  on  tax  deed — 
Duties  of  person  relying  on  tax  deed  to  show 
strict   compliance  with   law. 

No  tax  or  certificate  of  sale  based  on  any  proceedings,  the 
record  of  which  shall  appear  to  have  been  destroyed,  as 
aforesaid,  shall  be  received  in  any  of  the  courts  of  this  State 
as  prima  facie  evidence  of  the  regularity  of  such  proceedings, 
but  the  burden  of  proof  shall  be  upon  the  person  claiming 
under  such  deed,  or  certificate  to  show  the  regularity  and 
legality  of  all  such  proceedings.  In  order  to  sustain  the 
validity  of  any  tax  deed  or  sale  for  any  tax  or  taxes,  assess- 
ment or  assessments,  in  any  county  to  which  the  provisions 
of  this  act  are  applicable,  in  any  suit,  or  proceedings  what- 
soever, it  shall  be  necessary  for  the  party  relying  upon  any 
such  deed  or  sale  to  show  affirmatively,  that  each  and  all 
of  the  provisions  of  law,  in  respect  to  assessments,  levy,  sale 
and  deed  of  the  lands  affecting  or  to  be  affected  by  any 
such  deed  or  sale  as  aforesaid,  have  been  in  all  respects 
complied  with  and  no  presumption  shall  be  indulged  in 
favor  of  any  such  tax  deed  or  sale ;  and  it  shall  not  be 
sufficient  to  show  a  collector's  report,  notice,  judgment, 
order  or  sale,  sale  notice,  notice  of  sale,  tax  affidavit,  and 
deed,  anything  in  this  law  or  in  any  other  law  of  the  State 
to  the  contrary  notwithstanding.21 

Sec.    1613.     Executors,    etc.,   may   act   in   behalf   of   interest 
represented. 
Executors,  administrators,  guardians  and  trustees  shall  be 
entitled  to  proceed  under  this  act  in  behalf  of  the  interest 
and  rights  they  represent.22 

Sec.    1614.     Special    commissioners — Appointment    of — Duties 
of — Fees. 
The   judges   of   courts   having   jurisdiction   in   such    county 
shall  have  power  to  appoint  as  many  special  commissioners 
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from  time  to  time  as  they  may  deem  necessary  to  carry  out 
the  provisions  of  this  act,  in  addition  to  the  referee  of 
said  courts,  who  shall  be  ex  officio,  such  special  commissioners 
to  take  evidence  and  report  all  such  petitions  as  may  be 
referred  to  them.  The  fees  of  all  referees,  commissioners, 
clerks,  sheriffs,  and  all  officers  and  employees,  for  services 
under  this  act,  shall  not,  in  any  case,  exceed  two-thirds  of 
the  fees  now  or  hereafter  provided  by  law  for  the  same 
services.23 

Sec.  1615.     "Person"  denned. 

The  word  "person,"  when  used  in  this  act,  shall  include 
persons  and  all  bodies  politic  and  corporate.24 

Sec.  1616.    Procedure — To  govern. 

The  rules  and  regulations  governing  courts  of  equity  in 
this  State  shall  apply  to  proceedings  under  this  act,  so  far 
as  they  are  not  inconsistent  herewith.25 

Sec.  1617.    Instruments  mutilated  inadmissible — Unlawful  to 

alter  instrument — Forgery — Persons  furnishing 

abstracts  or  writings  concerning  lands  declared 

to  be  common  carriers — Extortion — Punishment 

for. 

In  all  cases  under  the   provisions   of  this   act   and  in   all 

proceedings  or  actions  now  or  hereafter  instituted  as  to  any 

estate,  interest  or  right  in,  or  any  lien  or  incumbrance  upon 

any  lots,  pieces  or  parcels  of  land,  when  any  party  to  such 

actions  or  proceedings,  or  his  agent  or  attorney  in  his  behalf 

shall    orally    in    court,    or    by    affidavit,    to    be    filed    in    such 

action    or    proceeding,    testify    and    state    under    oath    the 

original    of    any    deeds,    conveyances,    or    other    written    or 

23  Snyder,  7,527  ;  Act  of  March  23,  25  Snyder,  7,529;  Act  of  March  23, 
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record  evidence,  has  been  lost  or  destroyed,  or  not  in  the 
power  of  the  party  wishing  to  use  it  on  the  trial  to  pro- 
duce the  same,  and  the  record  thereof  has  been  destroyed 
by  lire  or  otherwise,  the  court  shall  receive  all  such  evidence 
as  may  have  a  bearing  on  the  case  to  establish  the  execution 
or  contents  of  the  deeds,  conveyances,  records  or  other  writ- 
ten evidence  so  lost  or  destroyed :  Provided,  that  the  testi- 
mony of  the  parties  themselves  shall  be  received  subject  to 
all  the  qualifications  in  respect  of  such  testimony  which  are 
now  provided  by  law:  And  provided,  further,  that  any 
writing  in  the  hands  of  any  person  or  persons,  which  may 
become  admissible  in  evidence  under  the  provisions  of  this 
paragraph  or  any  other  part  of  this  act,  shall  be  rejected  and 
not  be  admitted  unless  the  same  appear  upon  its  face  with- 
out erasure,  blemish,  alteration,  interlineation  or  interpolation 
in  any  material  part,  unless  the  same  be  explained  to  the 
satisfaction  of  the  court  and  to  have  been  fairly  and  honestly 
made  in  the  ordinary  course  of  business ;  and  that  any  person 
or  persons  making  any  such  erasure,  alteration,  interlinea- 
tion or  interpolation  in  any  such  writing  with  the  intent 
to  change  the  same  in  any  substantial  matter  after  the  same 
has  been  once  made  as  aforesaid,  shall  be  guilty  of  the 
crime  of  forgery  and  be  punished  accordingly,  and  that 
any  and  all  persons  who  may  be  engaged  in  the  business 
of  making  writings  or  written  entries  concerning  or  relating 
to  lands  and  real  estate,  in  any  county  in  this  State,  and  of 
furnishing  to  persons  applying  therefor,  abstracts  and  copies 
of  such  writings  or  written  entries  as  aforesaid,  for  a  fee, 
reward  or  compensation  therefor,  and  shall  not  make  the 
same  truly  and  without  alteration  or  interpolation,  in  any 
manner  or  substance,  with  the  view  and  intent  to  alter  or 
change  the  same  in  any  material  matter,  or  matter  of  sub- 
stance, shall  be  guilty  of  the  crime  of  forgery,  and  pun- 
ished accordingly;  and  any  and  all  such  person  or  persons 
Bhall  furnish  said  abstracts  or  copies  as  aforesaid  to  the 
person  or  persons  from  time  to  time  applying  therefor,  in 
the  order  of  applications  and  without  unnecessary  delay,  and 
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for  a  reasonable  consideration  to  be  allowed  therefor,  which 
in  no  case  shall  exceed  the  sum  of  one  dollar  and  fifty  cents 
for  each  and  every  conveyance  or  other  like  change  of  title, 
shown  upon  such  abstract  or  copy,  and  any  and  all  persons 
so  engaged  and  whose  business  is  hereby  declared  to  stand 
upon  a  like  footing  with  that  of  common  carriers,  who  shall 
refuse  so  to  do,  if  tender  of  payment  be  made  to  him  or 
them  of  the  amount  demanded  for  such  abstract  or  copy  not 
exceeding  the  amount  aforesaid,  as  soon  as  such  amount  is 
made  known  or  ascertained  or  of  a  sum  adequate  to  cover 
said  amount  before  its  ascertainment,  shall  be  guilty  of  the 
crime  of  extortion,  and  be  punished  by  a  fine  of  not  less 
than  $100.00  and  not  exceeding  $1,000.00  therefor,  upon 
indictment  or  information  in  any  court  having  jurisdiction 
thereof,  and  shall  also  be  liable  in  an  action  on  the  case,  or 
other  proper  form  of  action  or  suit,  for  any  and  all  damages, 
loss  or  injury  which  any  person  or  persons  applying  therefor 
may  suffer  or  incur  by  reason  of  such  failure  to  furnish  such 
abstract  or  copy  as  aforesaid.26 

Sec.  1618.  Abstract  of  title,  press  copies  of  writings,  etc., 
admissible  as  evidence. 
Whenever  upon  the  trial  of  any  suit  or  proceeding  which 
is  now,  or  may  hereafter  be  pending  in  any  court  of  this 
State,  any  party  to  such  proceeding,  or  his  agent  or  attorney 
in  his  behalf,  shall  orally,  in  court  or  by  an  affidavit  to  be 
filed  in  such  cause,  and  state  under  oath  that  the  original 
of  any  deeds,  or  other  instruments  in  writing  or  records  of 
any  court  relating  to  any  lands,  the  title  or  any  interest 
therein,  being  in  controversy  in  such  suit  or  proceeding  are 
lost  or  destroyed,  or  not  within  the  power  of  the  party  to 
produce  the  same,  and  that  the  records  thereof  are  destroyed 
by  fire  or  otherwise,  it  shall  be  lawful  for  such  party  to 
offer,  and  the  court  shall  receive  as  evidence,  any  copy, 
extracts  or  minutes  from  such  destroyed  records,  or  from 
the   originals   thereof  which   wore,   at   the   date   of  such   de- 

28  Snyder,  7,530;  Act  of  March  23,   1909. 
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struclion  or  loss,  in  the  possession  of  persons  then  engaged 
in  the  business  of  making  abstracts  of  title  for  others  for 
hire.  A  sworn  copy  of  any  writing  admissible  under  this 
paragraph  made  by  person  or  persons  having  possession  of 
writing,  shall  be  admissible  in  evidence  in  like  manner  and 
with  like  effect  as  such  writing,  provided  the  party  desiring 
to  use  such  sworn  copy  as  evidence  shall  have  given  the 
opposite  party  a  reasonable  opportunity  to  verify  the  cor- 
rectness of  such  copy.27 

Sec.  1619.     The  procedure  by  which  lost  records  are  restored. 

In  the  following  sections  will  be  found  forms  for  restoring 
the  lost  records  in  the  proceedings  by  which  a  guardian  is 
appointed  in  the  county  court.  The  procedure  in  this  action 
will  readily  disclose  the  procedure  in  all  other  actions,  in 
all  other  courts,  to  establish  and  restore  public  records  which 
have  been  lost  or  destroyed. 

Sec.  1620.     Petition  to  restore  lost  records. 

In  the  County  Court  op County,  State  of  Oklahoma. 

In  the  Matter  of  the  Guardianship 

of and ,  Minors.  No. . 

,  Guardian. 

PETITION. 

Comes  now  ,  guardian  as  aforesaid,  and  represents  to 

the  court  that  the  following  court  papers  herein,  to- wit:  Petition 
for  appointment  of  guardian,  order  for  hearing  petition  for 
appointment  of  guardian,  proof  of  posting  notices  of  hearing 
petition,  waiver  of  right  by  father,  selection  of  guardian  by 
ward,  order  appointing  guardian,  letters  of  guardianship,  and 
the  oath  of  guardian,  all  of  which  appear  in  the  certified  copy 

thereof  made  by ,  clerk  of  the  county  court  of  

(  ouniy.  State  of  Oklahoma,  and  filed  herewith,  have  been  lust, 
and  your  guardian,  after  having  made  diligent  search  therefor, 
lias  been  unable  to  find  the  same. 

27  Snyder,  7,531 ;  Act  of  March  23,   1009. 
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Wherefore,  your  petitioner  prays  for  an  order  of  this  court 
authorizing  such  lost  papers  to  be  supplied  by  a  duly  certified 
copy  of  the  original  record  thereof,  and  such  certified  copy  filed 
with  the  papers  herein,  all  according  to  law. 


State  of  Oklahoma, County,  ss. : 

,  being  first  duly  sworn,  says  that  he  is  the  duly  ap- 
pointed, qualified  and  acting  guardian  of  and  , 


minors,  and  that  the  facts  stated  and  allegations  contained  in 
the  foregoing  petition  are  true. 


Subscribed  in  my  presence  and  sworn  to  before  me  this 
dav  of ,  19—.  


Sec.  1621.     Lost  petition  for  appointment  of  guardian. 

In  the  County  Court  of County,  State  of  Oklahoma. 

In  the  Matter  of  the  Guardianship 

of and ,  Minors.  No. . 

Comes  now  ,  and  shows  to  the  court  that  and 

are  residents  of County,  State  of  Oklahoma ;  that 


said is  a  female, years  of  age,  and  that  said 

is  a  male, years  of  age. 

That  and  have  estates  of  the  following  char- 
acter and  value  in  the  county  of ,  State  of  Oklahoma ;  that 

said  has  an  allotment  of  land  consisting  of  one  hundred 

and  sixty  acres,  described  as  follows:  (Here  describe  it.) 

That  said  has  an  allotment  of  land  consisting  of  one 

hundred  and  sixty  acres,  described  as  follows:  (Here  describe 
it.) 

That  each  of  said  minors  is  the  owner  of  an  undivided  third 
interest  of  their  deceased  mother's  allotment,  subject  to  the  life 
estate  of  the  father,  the  same  being  (Here  specifically  describe 
it)  ;  that  each  of  said  minors  has  personal  property  amounting 
in  cash  or  good  notes  to  the  sum  of  $ . 

That  the  next  of  kin  and  persons  having  the  care  of  said 
minors  are  ,  their  father,  and ,  a  half  sister. 
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That  petitioner  is ;  that  it  is  necessary  that  a  guardian 

be   appointed   for   said  and  for   the   following 

reasons : 

That  their  former  guardian, ,  of ,  Oklahoma,  has 

resigned  and  made  final  settlement,  as  guardian  of  said  minors, 
and  that  said  minors  have  at  the  present  time  no  legal  guardian, 
and  that  it  is  necessary  to  have  a  guardian  to  take  charge  of 
their  said  real  estate,  to  rent  and  collect  the  same,  and  to  take 
charge  of  and  protect  their  said  personal  property,  and  to  prop- 
erly superintend  the  support  and  education  of  said  minors  under 
the  orders  of  this  court,  and  that  there  is  danger  that  their 
estates  may  be  wasted  without  such  guardianship. 

That  said  ,  for  wrnom  letters  of  guardianship  are  asked 

to  be  issued,  is  a  resident  of ,  Oklahoma,  in  said  

County,  having  his  postoffice  address  at  the  same  place. 

Wherefore,  petitioner  prays  that be  appointed  guard- 
ian of  said and . 


Petitioner. 
State  of  Oklahoma,  County,  ss. : 

I,  the  undersigned  petitioner,  being  duly  sworn,  on  oath  say 
that  I  have  read  the  foregoing  petition  and  know  the  contents 
thereof,  and  that  the  statements  therein  contained  are  true,  as 
I  verily  believe. . 

Subscribed  in  my  presence  and  sworn  to  before  me  this 

day  of ,  19—.  _ 


County  Judge. 

Sec.  1622.     Lost  waiver  of  right  by  father. 

In  the  County  Court  of County,  State  of  Oklahoma. 

In  the  Matter  of  the  Guardianship 

of and ,  Minors.  No. 


WAIVER    OP    RIGTTT    BY   FATHER. 

Now  comes and  represents  to  the  court  that  lie  is  the 

father  of  and  ,  minor  citizens  of  the   Creek  na- 
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tion ;  that  they  each  have  estates  and  are  in  need  of  a  legal 
guardian  for  the  care  and  protection  of  the  same. 

Your  petitioner  further  represents  that  he  is  a  full-blood 
Creek  Indian ;  that  he  has  no  education,  and  that  he  feels  him- 
self incompetent  to  act  as  such  guardian ;  that  he  hereby  waives 
all  legal  right  under  the  statute  to  be  appointed  as  such  guard- 
ian, and  hereby  most  respectfully  requests  the  court  to  appoint 
,  of  ,  Oklahoma,  as  the  guardian  of  his  said  chil- 
dren, he  having  full  confidence  in  the  integrity  and  ability  of 
said to  manage  their  said  estate. 

Wherefore,  your  petitioner  asks  the  court  to  appoint 

legal  guardian  of  his  said  children. 


State  of  Oklahoma, County,  ss. : 

I,  the  undersigned,  being  duly  sworn  on  oath,  say  that  the 
foregoing  waiver  has  been  read  over  to  me ;  that  I  fully  under- 
stand the  same,  and  the  statements  therein  contained  are  true. 


Subscribed  in  my  presence  and  sworn  to  before  me  this 
day  of ,  19 — .  


My  commission  expires  .  Notary  Public. 

Sec.  1623.    Lost  selection  of  guardian  by  ward. 

In  the  County  Court  of County,  State  of  Oklahoma. 

In  the  Matter  of  the  Estates 
of and ,  Minors.  No.  . 

SELECTION  OF  GUARDIAN  BY  WARD. 

Comes  now ,  one  of  the  above  named  wards,  and  repre- 
sents that  she  is  over  the  age  of  fourteen  years,  and  that  she 

selects for  her  guardian,  and  respectfully  asks  the  court 

to  appoint  him  as  such.  . 

Sec.  1624.    Lost  order  appointing  guardian. 

In  the  County  Court  of County,  State  of  Oklahoma. 

In  the  Matter  of  the  Guardianship 

of and ,  Minors.  No. . 
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ORDER  APPOINTING   GUARDIAN. 

Now,  on  this,  the day  of ,  19 — ,  this  cause  com- 
ing on  to  be  heard  upon  the  petition  of for  the  appoint- 
ment of ,  as  guardian  of  the  persons  and  estates  of 


and ,  and  it  being  first  proven  that  notice  of  this  hearing 

was  given  by  posting  notices  of  the  same  in  three  of  the  most 
public  places  in  the  county,  and  said  petitioner  appearing  in 
person  and  by  attorneys,  and  the  court  having  heard  the  evi- 
dence  offered  in   said   cause,  and   being   fully  advised  in  the 

premises,  it  is  ordered  that  be,  and  is  hereby  appointed 

guardian  of  the  persons  and  estates  of  the  above  named 

and  ,  and  that  letters  of  guardianship  issue  to  the  said 

.  upon  his  taking  and  subscribing  the  oath  required  by 

law,  and  executing  a  bond  to  the  said and ,  in  the 

penal  sum  of  $ ,  with  sureties  approved  by  the  judge  of 

said  court.  , 

Judge  of  the  County  Court. 

Sec.  1625.     Lost  letters  of  guardianship. 

State  of  Oklahoma,  County,  ss. : 

In  the  County  Court. 
In  the  Matter  of  the  Guardianship 
of and ,  Minors.  No. . 

LETTERS    OF    GUARDIANSHIP. 
is  hereby  appointed  guardian  of  the  persons  and  estates 


of and  . 

Witness ,  judge  of  the  county  court  of County, 

State  of  Oklahoma,  with  the  seal  thereof  affixed,  this,  the 

day  of ,  A.  D.  19—. 


[Seal.]  Judge  of  the  County  Court. 

State  of  Oklahoma, County,  ss. : 

I,  ,  do  solemnly  swear  that  I  will  discharge  all   and 

singular  the  duties  of  guardian  of  the  persons  and  estates  of 
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and ,  minors,  according  to  law,  and  to  the  best  of 


njy  ability.    So  help  me  God. 


Subscribed  and  sworn  to  before  me  this  the  day  of 

,  19-.  , 


Judge  of  the  County  Court. 

Sec.  1626.     The  order  by  which  lost  or  destroyed  records  are 
restored. 

In  the  County  Court  of County,  State  op  Oklahoma. 

In  the  Matter  of  the  Estates 

of and ,  Minors,  No.  . 

,  Guardian. 

ORDER  RESTORING  LOST  PAPERS. 

This  cause  came  on  to  be  heard  upon  the  petition  of  the 
guardian  herein  for  an  order  restoring  certain  orders  and  pro- 
ceedings herein,  the  papers  of  which  were  lost,  and  the  same 
was  presented  to  the  court  upon  the  evidence  and  the  argument 
of  counsel  for  said  guardian,  and  upon  due  consideration  thereof, 
the  court  finds  that  said  papers  mentioned  and  set  forth  in  said 
petition  are  lost,  and,  after  due  and  diligent  search  therefor  by 
said  guardian,  could  not  be  found;  that  said  papers  were  lost 
without  the  fault  or  neglect  of  said  guardian ;  that  the  certified 
copies  of  said  papers  signed  by  the  clerk  of  this  court  and  filed 
herein  with  said  petition,  are  each  true  copies  thereof;  that  each 
of  said  papers  had  been  filed  herein,  and  the  dates  of  which  have 
been  entered  upon  the  bench  docket  of  this  court. 

It  is  Therefore  ordered  that  the  duly  certified  copy  of  each 
of  said  papers  filed  by  the  clerk  of  this  court  herein  supply  the 
defect  caused  by  said  lost  papers  of  the  proceedings;  that  said 
certified  copies  so  filed  herein  be,  and  the  same  shall  have  the 
same  effect  in  law  as  the  originals,  and  that  the  guardian  shall 
be,  and  he  is  hereby,  authorized  to  pay  all  expenses  connected 
with  the  restoration  of  said  lost  papers. 


Judge  of  said  Court. 


PART  II. 

INDIAN  LAND  LAWS. 


CHAPTER    XXIII. 
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SECTION  SECTION 

1642.  Laws    of    tribes   not   enforced       1649.  What  courts  have  jurisdiction 

in  the  courts  of  the  United  for   offenses   on   lands   occu- 

States  for  the  Indian  Terri-  pied  by  Choctaws  and  Chick- 

tory — Indian    inspector — All  asaws. 

tribal  courts  abolished.  1650.  Per  capita  payments  to  Choc- 

1643.  Submission    of    Atoka    agree-  taws    and    Chickasaws — Ap- 

ment.  propriation       for       fulfilling 

1644.  Allotment    to    Choctaws    and  treaty       stipulations       with 

Chickasaws.  Choctaws  and  Chickasaws. 

1645.  Members'   title   to  land.  1651.  Court    decisions    to    be    basis 

1646.  Provisions  as  to  railroads.  of     settlement     between     the 

1647.  Provisions  as  to  town  sites.  United  States  and  the  Choc- 

1648.  Mineral     leases     on     Choctaw  taws     and     Chickasaws     for 

and  Chickasaw  lands.  what    is   known   as   "leased" 

district — Disposition  of  Choc- 
taw orphan   lands. 

Sec.  1627.  Definition  of  term  "officer"  in  suits  for  embezzle- 
ment, bribery  and  embracery. 
In  all  criminal  prosecutions  in  the  Indian  Territory  against 
officials  for  embezzlement,  bribery  and  embracery,  the  word 
"officer,"  when  the  same  appears  in  the  criminal  laws  here- 
tofore extended  over  and  put  in  force  in  said  Territory,  shall 
include  all  officers  of  the  several  tribes  or  nations  of  Indians 
in  said  Territory.1 


Sec.  1628.    Tribe  to  be  made  parties  to  civil  suits — Service 
on  chief  or  governor. 

When  in  the  progress  of  any  civil  suit,  either  in  law  or 
equity,  pending  in  the  United  States  court  in  any  district 
in  said  Territory,  it  shall  appear  to  the  court  that  the  prop- 
erty of  any  tribe  is  in  any  way  affected  by  the  issues  being 
heard,  said  court  is  hereby  authorized  and  required  to 
make  said  tribe  a  party  to  said  suit  by  service  upon  the 
chief  or  governor  of  the  tribe,  and  the  suit  shall  thereafter 
be  conducted  and  determined  as  if  said  tribe  had  been  an 
original  party  to  said  action.2 


iAct   of   June    28,    1898,    Sec.    1.  2  Act   of   June   28,    1898,   Sec.   2; 

30  Stat.  L.  495.  30  Stat  L.  495. 
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Sec.    1629.     Land    suits    by    members    of    tribe — Occupying 
claimants — Procedure  as  to. 

Said  courts  are  hereby  given  jurisdiction  in  their  respec- 
tive districts  to  try  cases  against  those  who  may  claim  to 
hold  as  members  of  a  tribe  and  whose  membership  is  denied 
by  the  tribe,  but  who  continue  to  hold  said  lands  and  tene- 
ments notwithstanding  the  objection  of  the  tribe ;  and  if 
it  be  found  upon  trial  that  the  same  are  held  unlawfully 
against  the  tribe  by  those  claiming  to  be  members  thereof, 
and  the  membership  and  right  are  disallowed  by  the  com- 
mission to  the  Five  Tribes,  or  the  United  States  court,  and 
the  judgment  has  become  final,  then  said  court  shall  cause 
the  parties  charged  with  unlawfully  holding  said  possessions 
to  be  removed  from  the  same  and  cause  the  lands  and 
tenements  to  be  restored  to  the  person  or  persons  or  nation 
or  tribe  of  Indians  entitled  to  the  possession  of  the  same : 
Provided  always,  that  any  person  being  a  noncitizen  in 
possession  of  lands,  holding  the  possession  thereof  under  an 
agreement,  lease,  or  improvement  contract  with  either  of 
said  nations  or  tribes,  or  any  citizen  thereof,  executed  prior 
to  January  first,  eighteen  hundred  and  ninety-eight,  may, 
as  to  lands  not  exceeding  in  amount  one  hundred  and  sixty 
acres,  in  defense  of  any  action  for  the  possession  of  said 
lands,  show  that  he  is  and  has  been  in  peaceable  possession 
of  such  lands,  and  that  he  has  while  in  such  possession  made 
lasting  and  valuable  improvements  thereon,  and  that  he  has 
not  enjoyed  the  possession  thereof  a  sufficient  length  of  time 
to  compensate  him  for  such  improvements.  Thereupon  the 
court  or  jury  trying  said  cause  shall  determine  the  fair  and 
reasonable  value  of  such  improvements  and  the  fair  and 
reasonable  rental  value  of  such  lands  for  the  time  the  same 
shall  have  been  occupied  by  such  person,  and  if  the  improve- 
ments exceed  in  value  the  amount  of  rents  with  which  such 
persons  should  be  charged,  the  court,  in  its  judgment,  shall 
specify  such  time  as  will,  in  the  opinion  of  the  court,  com- 
pensate  such   person   for   the   balance   due,    and   award   hira 


§1629  merwine's  trial  op  title  to  land.  1112 

possession  for  such  time  unless  the  amount  be  paid  by  claim- 
ant within  such  reasonable  time  as  the  court  shall  specify. 
If  the  finding  be  that  the  amount  of  rents  exceed  the  value 
of  the  improvements,  judgment  shall  be  rendered  against  the 
defendant  for  such  sum,  for  which  execution  may  issue. 

All  persons  who  have  heretofore  made  improvements  on 
lands  belonging  to  any  one  of  the  said  tribes  of  Indians, 
claiming  rights  of  citizenship,  whose  claims  have  been  decided 
adversely  under  the  act  of  Congress  approved  June  tenth, 
eighteen  hundred  and  ninety-six,  shall  have  possession 
thereof  until  and  including  December  thirty-first,  eighteen 
hundred  and  ninety-eight;  and  may,  prior  to  that  time,  sell 
or  dispose  of  the  same  to  any  member  of  the  tribe  owning 
the  land  who  desires  to  take  the  same  in  his  allotment: 
Provided,  that  this  section  shall  not  apply  to  improvements 
which  have  been  appraised  and  paid  for,  or  payment  ten- 
dered by  the  Cherokee  Nation  under  the  agreement  with  the 
United  States  approved  by  Congress  March  third,  eighteen 
hundred  and  ninety-three. 

Before  any  action  by  any  tribe  or  person  shall  be  com- 
menced under  section  three  of  this  act,  it  shall  be  the  duty 
of  the  party  bringing  the  same  to  notify  the  adverse  party 
to  leave  the  premises,  for  the  possession  of  which  the  action 
is  about  to  be  brought,  which  notice  shall  be  served  at  least 
thirty  days  before  commencing  the  action  by  leaving  a  writ- 
ten copy  with  the  defendant,  or,  if  he  cannot  be  found,  by 
leaving  the  same  at  his  last  known  place  of  residence  or 
business  with  any  person  occupying  the  premises  over  the 
age  of  twelve  years,  or,  if  his  residence  or  business  address 
cannot  be  ascertained,  by  leaving  the  same  with  any  person 
over  the  age  of  twelve  years  upon  the  premises  sought  to 
be  recovered  and  described  in  said  notice ;  and  if  there  be 
no  person  with  whom  said  notice  can  be  left,  then  by  posting 
same  on  the  premises. 

The  summons  shall  not  issue  in  such  action  until  the  chief 
or  governor  of  the  tribe,  or  person  or  persons  bringing  suit 
in   his   own   behalf,   shall   have   filed   a   sworn   complaint,   on 
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behalf  of  the  tribe  or  himself,  with  the  court,  which  shall, 
as  near  as  practicable,  describe  the  premises  so  detained,  and 
shall  set  forth  a  detention  without  the  consent  of  the  person 
bringing  said  suit  or  the  tribe,  by  one  whose  membership 
is  denied  by  it:  Provided,  that  if  the  chief  or  governor 
refuse  or  fail  to  bring  suit  in  behalf  of  the  tribe,  then  any 
member  of  the  tribe  may  make  complaint  and  bring  said 
suit. 

The  court  in  granting  a  continuance  of  any  case,  particu- 
larly under  section  three,  may,  in  its  discretion,  require  the 
party  applying  therefor  to  give  an  undertaking  to  the  ad- 
verse party,  with  good  and  sufficient  securities,  to  be  ap- 
proved by  the  judge  of  the  court,  conditioned  for  the  payment 
of  all  damages  and  costs  and  defraying  the  rent  which  may 
accrue  if  judgment  be  rendered  against  him. 

When  a  judgment  for  restitution  shall  be  entered  by  the 
court  the  clerk  shall,  at  the  request  of  the  plaintiff  or  his 
attorney,  issue  a  writ  of  execution  thereon,  which  shall  com- 
mand the  proper  officer  of  the  court  to  cause  the  defendant 
or  defendants  to  be  forthwith  removed  and  ejected  from 
the  premises  and  the  plaintiff  given  complete  and  undisturbed 
possession  of  the  same.  The  writ  shall  also  command  the 
said  officer  to  levy  upon  the  property  of  the  defendant  or 
defendants  subject  to  execution,  and  also  collect  therefrom 
the  costs  of  the  action,  and  all  accruing  costs  in  the  service 
of  the  writ.     Said  writ  shall  be  executed  within  thirty  days.3 

Sec.   1630.     Police  courts — Jurisdiction. 

The  jurisdiction  of  the  court  and  municipal  authority  of 
the  city  of  Fort  Smith  for  police  purposes  in  the  State  of 
Arkansas  is  hereby  extended  over  all  that  strip  of  land  in 
the  Indian  Territory  lying  and  being  situate  between  the 
corporate  limits  of  the  said  city  of  Fort  Smith  and  the 
Arkansas  and  Poteau  rivers,  and  extending  up  the  said 
Poteau  River  to  the  mouth   of  Mill   Creek;   and   all    the   laws 

3  Act   of   June   28,    1898,    Sees.    3,    4,  5,  fi,  7  and  8;   .30  Stat.  L.  495. 
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and  ordinances  for  the  preservation  of  the  peace  and  health 
of  said  city,  as  far  as  the  same  are  applicable,  are  hereby  put 
in  force  therein :  Provided,  that  no  charge  or  tax  shall  ever 
be  made  or  levied  by  said  city  against  said  land  or  the  tribe 
or  nation  to  whom  it  belongs.4 

Sec.  1631.  Statute  of  limitations  for  possession  of  land — Act 
not  applicable  to  actions  of  forcible  entry  and 
detainer. 

All  actions  for  restitution  of  possession  of  real  property 
under  this  act  must  be  commenced  by  the  service  of  a  sum- 
mons within  two  years  after  the  passage  of  this  act,  where 
the  wrongful  detention  or  possession  began  prior  to  the  date 
of  its  passage ;  and  all  actions  which  shall  be  commenced 
hereafter,  based  upon  wrongful  detention  or  possession  com- 
mitted since  the  passage  of  this  act  must  be  commenced 
within  two  years  after  the  cause  of  action  accrued.  And 
nothing  in  this  act  shall  take  away  the  right  to  maintain  an 
action  for  unlawful  and  forcible  entry  and  detainer  given 
by  the  act  of  Congress  passed  May  second,  eighteen  hundred 
and  ninety  (26  Stat.  L.,  p.  95 ).5 

Sec.    1632.     Allotment    of    lands — Mineral    lands    reserved — 

Church,  school,  etc.,  lands  reserved — Vested  right 

reserved — Allotee  entitled  to  allotment  of  lands 

in    his    possession — Town    sites    may    condemn 

tribal  lands  for  public  purposes,  when. 

"When  the  roll  of  citizenship  of  any  one  of  said  nations  or 

tribes  is  fully  completed  as  provided  by  law,  and  the  survey 

of  the   lands   of  said  nation   or  tribe   is   also   completed,   the 

commission    heretofore    appointed    under    acts    of    Congress, 

and   known   as   the   "Dawes   Commission,"   shall   proceed   to 

allot  the  exclusive  use  and  occupancy  of  the  surface  of  all  the 


*Act   of   June    28,    1898,   Sec.    9;  5  Act  of  June  28,   1898,   Sec.   10; 

30  Stat.   L.  495.  30  Stat.   L.  495. 
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lands  of  said  nation  or  tribe  susceptible  of  allotment  among 
the  citizens  thereof,  as  shown  by  said  roll,  giving  to  each,  so 
far  as  possible,  his  fair  and  equal  share  thereof,  considering 
the  nature  and  fertility  of  the  soil,  location,  and  value  of 
same ;  but  all  oil,  coal,  asphalt,  and  mineral  deposits  in  the 
lands  of  any  tribe  are  reserved  to  such  tribe,  and  no  allot- 
ment of  such  lands  shall  carry  the  title  to  such  oil,  coal, 
asphalt,  or  mineral  deposits ;  and  all  town  sites  shall  also  be 
reserved  to  the  several  tribes,  and  shall  be  set  apart  by  the 
commission  heretofore  mentioned  as  incapable  of  allotment. 
There  shall  also  be  reserved  from  allotment  a  sufficient 
amount  of  lands  now  occupied  by  churches,  schools,  parson- 
ages, charitable  institutions  and  other  public  buildings  for 
their  present,  actual  and  necessary  use,  and  no  more,  not  to 
exceed  five  acres  for  each  school  and  one  acre  for  each  church 
and  each  parsonage,  and  for  such  new  schools  as  may  be 
needed ;  also  sufficient  land  for  burial  grounds  where  neces- 
sary. When  such  allotment  of  the  lands  of  any  tribe  has 
been  by  them  completed,  said  commission  shall  make  full 
report  thereof  to  the  secretary  of  the  interior  for  his  ap- 
proval :  Provided,  that  nothing  herein  contained  shall  in  any 
way  affect  any  vested  legal  rights  which  may  have  been 
heretofore  granted  by  act  of  Congress,  nor  be  so  construed 
as  to  confer  any  additional  rights  upon  any  parties  claiming 
under  any  such  act  of  Congress:  Provided,  further,  that 
whenever  it  shall  appear  that  any  member  of  a  tribe  is  in 
possession  of  lands,  his  allotment  may  be  made  out  of  the 
lands  in  his  possession,  including  his  home  if  the  holder  so 
desires :  Provided,  further,  that  if  the  person  to  whom  an 
allotment  shall  have  been  made  shall  be  declared,  upon 
appeal  as  herein  provided  for,  by  any  of  the  courts  of  the 
United  States  in  or  for  the  aforesaid  Territory,  to  have  been 
illegally  accorded  rights  of  citizenship,  and  for  that  or  any 
other  reason  declared  to  be  not  entitled  to  any  allotment, 
he    shall    be    ousted    and    ejected    from   said    lands;    that    all 
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persons  known  as  intruders  who  have  been  paid  for  their 
improvements  under  existing  laws  and  have  not  surrendered 
possession  thereof  who  may  be  found  under  the  provisions 
of  this  act  to  be  entitled  to  citizenship  shall,  within  ninety 
days  thereafter,  refund  the  amount  so  paid  them,  with  six 
per  centum  interest,  to  the  tribe  entitled  thereto ;  and  upon 
their  failure  so  to  do  said  amount  shall  become  a  lien  upon 
all  improvements  owned  by  such  person  in  such  Territory, 
and  may  be  enforced  by  such  tribe ;  and  unless  such  person 
makes  such  restitution  no  allotments  shall  be  made  to  him: 
Provided,  further,  that  the  lands  allotted  shall  be  non- 
transferable until  after  full  title  is  acquired,  and  shall  be 
liable  for  no  obligations  contracted  prior  thereto  by  the 
allotee,  and  shall  be  nontaxable  while  so  held :  Provided 
further,  that  all  towns  and  cities  heretofore  incorporated  or 
incorporated  under  the  provisions  of  this  Act  are  hereby 
authorized  to  secure,  by  condemnation  or  otherwise,  all  the 
lands  actually  necessary  for  public  improvements,  regard- 
less of  tribal  lines ;  and  when  the  same  cannot  be  secured 
otherwise  than  by  condemnation,  then  the  same  may  be 
acquired  as  provided  in  sections  nine  hundred  and  seven  and 
nine  hundred  and  twelve,  inclusive,  of  Mansfield's  Digest  of 
the  Statutes  of  Arkansas.6 

Sec.  1633.  Secretary  to  make  record  of  allotment — Confirma- 
tion of  allotment  to  give  undisturbed  pos- 
session. 

That  when  report  of  allotments  of  lands  of  any  tribe  shall 
be  made  to  the  secretary  of  the  interior,  as  hereinbefore  pro- 
vided, he  shall  make  a  record  thereof,  and  when  he  shall 
confirm  such  allotments  the  allotees  shall  remain  in  peace- 
able and  undisturbed  possession  thereof,  subject  to  the  pro- 
visions of  this  act.7 


« Act  of  June  28,   1898,   Sec.    11;  f  Act  of  June  28,   1898,   Sec.   12; 

30  Stat.  L.  495.  30  Stat.   L.  495. 
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Sec.  1634.  Provisions  as  to  the  making  of  oil  and  other  min- 
eral leases. 
The  secretary  of  the  interior  is  hereby  authorized  and 
directed  from  time  to  time  to  provide  rules  and  regulations 
in  regard  to  the  leasing  of  oil,  coal,  asphalt  and  other 
minerals  in  said  Territory,  and  all  such  leases  shall  be  made 
by  the  secretary  of  the  interior;  and  any  lease  for  any  such 
minerals  otherwise  made  shall  be  absolutely  void.  No  lease 
shall  be  made  or  renewed  for  a  longer  period  than  fifteen 
years,  nor  cover  the  mineral  in  more  than  six  hundred  and 
forty  acres  of  land,  which  shall  conform  as  nearly  as  pos- 
sible to  the  surveys.  Lessees  shall  pay  on  each  oil,  coal, 
asphalt,  or  other  mineral  claim  at  the  rate  of  one  hundred 
dollars  per  annum,  in  advance,  for  the  first  and  second  years ; 
two  hundred  dollars  per  annum,  in  advance,  for  the  third 
and  fourth  years,  and  five  hundred  dollars,  in  advance,  for 
each  succeeding  year  thereafter,  as  advanced  royalty  on 
the  mine  or  claim  on  which  they  are  made.  All  such  pay- 
ments shall  be  a  credit  on  royalty  when  each  said  mine  is 
developed  and  operated  and  its  production  is  in  excess  of 
such  guaranteed  annual  advanced  payments;  and  all  lessees 
must  pay  said  annual  advanced  payments  on  each  claim, 
whether  developed  or  undeveloped ;  and  should  any  lessee 
neglect  or  refuse  to  pay  such  advanced  annual  royalty  for 
the  period  of  sixty  days  after  the  same  becomes  due  and 
payable  on  any  lease,  the  lease  on  which  default  is  made 
shall  become  null  and  void,  and  the  royalties  paid  in  advance 
shall  then  become  and  be  the  money  and  property  of  the 
tribe.  Where  any  oil,  coal,  asphalt,  or  other  mineral  is 
hereafter  opened  on  land  allotted,  sold,  or  reserved,  the 
value  of  the  use  of  the  necessary  surface  for  prospecting  or 
mining,  and  the  damage  done  to  the  other  hind  and  improve- 
ments, shall  be  ascertained  under  1  lie  direction  of  the  secre- 
tary of  the  interior  and  paid  to  the  allotee  or  owner  of  the 
land,  by  the  lessee  or  party  operating  the  same,  before  opera- 
tions begin:  Provided,  that  nothing  herein  contained  shall  im- 
pair the  rights  of  any  holder  or  owner  of  a  leasehold  interest 
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in  any  oil,  coal  rights,  asphalt,  or  mineral  which  have  been 
assented  to  by  act  of  Congress,  but  all  such  interest  shall  con- 
tinue unimpaired  hereby  and  shall  be  assured  to  such  holders 
or  owners  by  leases  from  the  secretary  of  the  interior  for  the 
term  not  exceeding  fifteen  years,  but  subject  to  payment  of 
advance  royalties  as  herein  provided,  when  such  leases  are 
not  operated,  to  the  rate  of  royalty  on  coal  mined,  and  the 
rules  and  regulations  to  be  prescribed  by  the  secretary  of 
the  interior,  and  preference  shall  be  given  to  such  parties 
in  renewals  of  such  leases :  And  provided  further,  that  when, 
under  the  customs  and  laws  heretofore  existing  and  prevail- 
ing in  the  Indian  Territory,  leases  have  been  made  of  dif- 
ferent groups  or  parcels  of  oil,  coal,  asphalt  or  other  mineral 
deposits,  and  possession  has  been  taken  thereunder  and  im- 
provements made  for  the  development  of  such  oil,  coal, 
asphalt,  or  other  mineral  deposits,  by  lessees  or  their  as- 
signs, which  have  resulted  in  the  production  of  oil,  coal, 
asphalt,  or  other  mineral  in  commercial  quantities,  by  such 
lessees  or  their  assigns,  then  such  parties  in  possession  shall 
be  given  preference  in  the  making  of  new  leases,  in  com- 
pliance with  the  directions  of  the  secretary  of  the  interior; 
and  in  making  new  leases  due  consideration  shall  be  made 
for  the  improvements  of  such  lessees,  and  in  all  cases  of  the 
leasing  or  renewal  of  leases  of  oil,  coal,  asphalt,  and  other 
mineral  deposits  preference  shall  be  given  to  parties  in 
possession  who  have  made  improvements.  The  rate  of  roy- 
alty to  be  paid  by  all  lesees  shall  be  fixed  by  the  secretary 
of  the  interior.8 

Sec.  1635.  Provisions  for  the  formation  of  towns  and  cities 
and  the  control  thereof — Sale  of  the  lots  in 
town  or  city. 

The  inhabitants  of  any  city  or  town  in  said  Territory 
having  two  hundred  or  more  residents  therein  may  proceed, 
by  petition  to  the  United  States  court  in  the  district  in  which 

s  Act  of  June  28,   1S98,   Sec.   13;    30  Stat.  L.  495. 
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such  city  or  town  is  located,  to  have  the  same  incorporated 
as  provided  in  chapter  twenty-nine  of  Mansfield's  Digest  of 
the  .Statutes  of  Arkansas,  if  not  already  incorporated  there- 
under; and  the  clerk  of  said  court  shall  record  all  papers 
and  perform  all  the  acts  required  of  the  recorder  of  the 
county,  or  the  clerk  of  the  county  court,  or  the  secretary 
of  State,  necessary  for  the  incorporation  of  any  city  or 
town,  as  provided  in  Mansfield's  Digest,  and  such  city  or 
town  government,  when  so  authorized  and  organized,  shall 
possess  all  the  powers  and  exercise  all  the  rights  of  similar 
municipalities  in  said  State  of  Arkansas.  All  male  in- 
habitants of  such  cities  and  towns  over  the  age  of  twenty- 
one  years,  who  are  citizens  of  the  United  States  or  of  either 
of  said  tribes,  who  have  resided  therein  more  than  six  months 
next  before  any  election  held  under  this  act,  shall  be  quali- 
fied voters  at  such  election.  That  mayors  of  such  cities  and 
towns,  in  addition  to  their  other  powers,  shall  have  the  same 
jurisdiction  in  all  civil  and  criminal  cases  arising  within  the 
corporate  limits  of  such  cities  and  towns  as,  and  coextensive 
with,  United  States  commissioners  in  the  Indian  Territory, 
and  may  charge,  collect,  and  retain  the  same  fees  as  such 
commissioners  now  collect  and  account  for  to  the  United 
States;  and  the  marshal  or  other  executive  officer  of  such 
city  or  town  may  execute  all  processes  issued  in  the  exer- 
cise of  the  jurisdiction  hereby  conferred,  and  charge  and 
collect  the  same  fees  for  similar  services  as  are  allowed  to 
constables  under  the  laws  now  in  force  in  said  Territory. 

All  elect  ions  shall  be  conducted  under  the  provisions  of 
chapter  fifty-six  of  said  digest,  entitled  "Elections,"  so  far 
as  the  same  may  be  applicable;  and  all  inhabitants  of  such 
cities  and  towns,  without  regard  to  race,  shall  be  subject 
to  all  laws  and  ordinances  of  such  city  or  town  governments, 
and  shall  have  equal  rights,  privileges,  and  protection  therein. 
Such  city  or  town  governments  shall  in  no  case  have  any 
authority  to  impose  upon  or  levy  any  tax  against  any  lands 
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in  said  cities  or  towns  until  after  title  is  secured  from  the 
tribe ;  but  all  other  property,  including  all  improvements  on 
town  lots,  which  for  the  purposes  of  this  act  shall  be  deemed 
and  considered  personal  property,  together  with  all  occu- 
pations and  privileges,  shall  be  subject  to  taxation.  And 
the  councils  of  such  cities  and  towns,  for  the  support  of 
the  same  and  for  school  and  other  public  purposes,  may 
provide  by  ordinance  for  the  assessment,  levy,  and  collection 
annually  of  a  tax  upon  such  property,  not  to  exceed  in  the 
aggregate  two  per  centum  of  the  assessed  value  thereof,  in 
manner  provided  in  chapter  one  hundred  and  twenty-nine 
of  said  digest,  entitled  ''Revenue,"  and  for  such  purposes 
may  also  impose  a  tax  upon  occupations  and  privileges. 

Such  councils  may  also  establish  and  maintain  free  schools 
in  such  cities  and  towns,  under  the  provisions  of  sections 
sixty-two  hundred  and  fifty-eight  to  sixty-two  hundred  and 
seventy-six,  inclusive,  of  said  digest,  and  may  exercise  all 
the  powers  conferred  upon  special  school  districts  in  cities 
and  towns  in  the  State  of  Arkansas  by  the  laws  of  said  State 
when  the  same  are  not  in  conflict  with  the  provisions  of 
this  act. 

For  the  purposes  of  this  section  all  the  laws  of  said  State 
of  Arkansas  herein  referred  to,  so  far  as  applicable,  are 
hereby  put  in  force  in  said  Territory ;  and  the  United  States 
court  therein  shall  have  jurisdiction  to  enforce  the  same,  and 
to  punish  any  violation  thereof,  and  the  city  or  town  coun- 
cils shall  pass  such  ordinances  as  may  be  necessary  for  the 
purpose  of  making  the  laws  extended  over  them  applicable 
to  them  and  for  carrying  the  same  into  effect :  Provided, 
that  nothing  in  this  act,  or  in  the  laws  of  the  State  of  Ar- 
kansas, shall  authorize  or  permit  the  sale,  or  exposure  for 
sale,  of  any  intoxicating  liquor  in  said  Territory,  or  the 
introduction  thereof  into  said  Territory;  and  it  shall  be  the 
duty  of  the  district  attorneys  in  said  Territory  and  the 
officers   of  such   municipalities   to   prosecute   all  violators   of 
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the  laws  of  the  United  States  relating  to  the  introduction 
of  intoxicating  liquors  into  said  Territory,  or  to  their  sale, 
or  exposure  for  sale,  therein:  Provided  further,  that  owners 
and  holders  of  leases  or  improvements  in  any  city  or  town 
shall  be  privileged  to  transfer  the  same. 

That  there  shall  be  a  commission  in  each  town  for  each 
one  of  the  Chickasaw,  Choctaw,  Creek  and  Cherokee  tribes, 
to  consist  of  one  member  to  be  appointed  by  the  executive 
of  the  tribe,  who  shall  not  be  interested  in  town  property, 
other  than  his  home;  one  person  to  be  appointed  by  the 
secretary  of  the  interior,  and  one  member  to  be  selected  by 
the  town.  And  if  the  executive  of  the  tribe  or  the  town  fail 
to  select  members  as  aforesaid,  they  may  be  selected  and 
appointed  by  the  secretary  of  the  interior. 

Said  commissions  shall  cause  to  be  surveyed  and  laid  out 
town  sites  where  towns  with  a  present  population  of  two 
hundred  or  more  are  located,  conforming  to  the  existing 
survey  so  far  as  may  be,  with  proper  and  necessary  streets, 
alleys  and  public  grounds,  including  parks  and  cemeteries, 
giving  to  each  town  such  territory  as  may  be  required  for 
its  present  needs  and  reasonable  prospective  growth ;  and 
shall  prepare  correct  plats  thereof,  and  file  one  with  the 
secretary  of  the  interior,  one  with  the  clerk  of  the  United 
States  court,  one  with  the  authorities  of  the  tribe,  and  one 
with  the  town  authorities.  And  all  town  lots  shall  be  ap- 
praised by  said  commission  at  their  true  value,  excluding 
improvements;  and  separate  appraisements  shall  be  made  of 
all  improvements  thereon;  and  no  such  appraisement  shall  be 
effective  until  approved  by  the  secretary  of  the  interior,  and 
in  case  of  disagreement  by  the  members  of  such  commission 
as  to  the  value  of  any  lot,  said  secretary  may  fix  the  value 
thereof. 

The  owner  of  the  improvements  upon  any  town  lot,  other 
than  fencing,  tillage,  or  temporary  buildings,  may  deposit 
in  the  United  States  treasury,   St.  Louis,  Missouri,   one-half 
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of  such,  appraised  value ;  ten  per  centum  within  two  months 
and  fifteen  per  centum  more  within  six  months  after  notice 
of  appraisement,  and  the  remainder  in  three  equal  annual 
installments  thereafter,  depositing  with  the  secretary  of  the 
interior  one  receipt  for  each  payment,  and  one  with  the 
authorities  of  the  tribe,  and  such  deposit  shall  be  deemed  a 
tender  to  the  tribe  of  the  purchase  money  for  such  lot. 

If  the  owner  of  such  improvements  on  any  lot  fails  to  make 
deposit  of  the  purchase  money  as  aforesaid,  then  such  lot 
may  be  sold  in  the  manner  herein  provided  for  the  sale  of 
unimproved  lots ;  and  when  the  purchaser  thereof  has  com- 
plied with  the  requirements  herein  for  the  purchase  of 
improved  lots  he  may,  by  petition,  apply  to  the  United 
States  court  within  whose  jurisdiction  the  town  is  located  for 
condemnation  and  appraisement  of  such  improvements,  and 
petitioner  shall,  after  judgment,  deposit  the  value  so  fixed 
with  the  clerk  of  the  court ;  and  thereupon  the  defendant 
shall  be  required  to  accept  same  in  full  payment  for  his 
improvements  or  remove  same  from  the  lot  within  such  time 
as  may  be  fixed  by  the  court. 

All  toAvn  lots  not  improved  as  aforesaid  shall  belong  to 
the  tribe,  and  shall  be  in  like  manner  appraised,  and,  after 
approval  by  the  secretary  of  the  interior,  and  due  notice, 
sold  to  the  highest  bidder  at  public  auction  by  said  com- 
mission, but  not  for  less  than  their  appraised  value,  unless 
ordered  by  the  secretary  of  the  interior;  and  purchasers  may 
in  like  manner  make  deposits  of  the  purchase  money  with 
like  effect,   as  in  case   of  improved  lots. 

The  inhabitants  of  any  town  may,  within  one  year  after 
the  completion  of  the  survey  thereof,  make  such  deposit  of 
ten  dollars  per  acre  for  parks,  cemeteries,  and  other  public 
grounds  laid  out  by  said  commission  with  like  effect  as  for 
improved  lots ;  and  such  parks  and  public  grounds  shall  not 
be  used  for  any  purpose  until  such  deposits  are  made. 

The  person  authorized  by  the  tribe  or  tribes  may  execute 
or  deilver  to  any  such  purchaser,  without  expense  to  him,  a 
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deed  conveying  to  him  the  title  to  such  lands  or  town  lots; 
and  thereafter  the  purchase  money  shall  become  the  prop- 
erty of  the  tribe;  and  all  such  moneys  shall,  when  titles  to 
all  the  lots  in  the  towns  belonging  to  any  tribe  have  been 
thus  perfected,  be  paid  per  capita  to  the  members  of  the 
tribe:  Provided,  however,  that  in  those  town  sites  designated 
and  laid  out  under  the  provisions  of  this  act  where  coal  leases 
are  now  being  operated  and  coal  is  being  mined  there  shall 
be  reserved  from  appraisement  and  sale  all  lots  occupied  by 
houses  of  miners  actually  engaged  in  mining,  and  only  while 
they  are  so  engaged,  and  in  addition  thereto  a  sufficient 
amount  of  land,  to  be  determined  by  the  appraisers  to  fur- 
nish homes  for  the  men  actually  engaged  in  working  for  the 
lessees  operating  said  mines  and  a  sufficient  amount  for  all 
buildings  and  machinery  for  mining  purposes :  And  provided 
further,  that  when  the  lessees  shall  cease  to  operate  said 
mines,  then,  and  in  that  event,  the  lots  of  land  so  reserved 
shall  be  disposed  of  as  provided  for  in  this  act.10 

Sec.  1636.  Penalty  for  taking  royalty  for  coal  and  other 
minerals — For  taking  or  inclosing  lands  other 
than  allotment. 
It  shall  be  unlawful  for  any  person,  after  the  passage  of 
this  act,  except  as  hereinafter  provided,  to  claim,  demand,  or 
receive,  for  his  own  use  or  for  the  use  of  anyone  else,  any 
royalty  on  oil,  coal,  asphalt  or  other  mineral,  or  on  any 
timber  or  lumber,  or  any  other  kind  of  property  whatsoever, 
or  any  rents  on  any  lands  or  property  belonging  to  any  one 
of  said  tribes  or  nations  in  said  Territory,  or  for  anyone  to 
pay  to  any  individual  any  such  royalty  or  rents  or  any  con- 
sideration therefor  whatsoever;  and  all  royalties  and  rents 
hereafter  payable  to  the  tribe  shall  be  paid,  under  such 
rales  and  regulations  as  may  be  prescribed  by  the  secretary 
of  the  interior,  into  the  treasury  of  the  United  States  to  the 
credit   of  the   tribe   to   which   they   belong:    Provided,    that 

10  Act  of  June  28,  1808,  Sees.   14   and  15:   nn  Stat.  L.  -10.1. 
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where  any  citizen  shall  be  in  possession  of  only  such  amount 
of  agricultural  or  grazing  lands  as  would  be  his  just  and 
reasonable  share  of  the  lands  of  his  nation  or  tribe  and 
that  to  which  his  wife  and  minor  children  are  entitled,  he 
may  continue  to  use  the  same  or  receive  the  rents  thereon 
until  allotment  has  been  made  to  him :  Provided  further,  that 
nothing  herein  contained  shall  impair  the  rights  of  any 
member  of  a  tribe  to  dispose  of  any  timber  contained  on 
his,  her,  or  their  allotment. 

It  shall  be  unlawful  for  any  citizen  of  any  one  of  said 
tribes  to  inclose  or  in  any  manner,  by  himself  or  through 
another,  directly  or  indirectly,  to  hold  possession  of  any 
greater  amount  of  lands  or  other  property  belonging  to  any 
such  nation  or  tribe  than  that  which  would  be  his  approxi- 
mate share  of  the  lands  belonging  to  such  nation  or  tribe 
and  that  of  his  wife  and  his  minor  children  as  per  allotment 
herein  provided ;  and  any  person  found  in  such  possession  of 
lands  or  other  property  in  excess  of  his  share  and  that  of  his 
family,  as  aforesaid,  or  having  the  same  in  any  manner 
inclosed,  at  the  expiration  of  nine  months  after  the  passage 
of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor. 

Any  person  convicted  of  violating  any  of  the  provisions  of 
sections  sixteen  and  seventeen  of  this  act  shall  be  deemed 
guilty  of  a  misdemeanor  and  punished  by  a  fine  of  not 
less  than  one  hundred  dollars,  and  shall  stand  committed 
until  such  fine  and  costs  are  paid  (such  commitment  not  to 
exceed  one  day  for  every  two  dollars  of  said  fine  and 
costs),  and  shall  forfeit  possession  of  any  property  in  ques- 
tion, and  each  day  on  which  such  offense  is  committed  or 
continues  to  exist  shall  be  deemed  a  separate  offense.  And 
the  United  States  district  attorneys  in  said  territory  are 
required  to  see  that  the  provisions  of  said  sections  are 
strictly  enforced,  and  they  shall  at  once  proceed  to  dis- 
possess all  persons  of  such  excessive  holding  of  lands  and  to 
prosecute  them  for  so  unlawfully  holding  the  same.11 

11  Act  of  June  28,  1898,  Sees.  16,     17  and  18;   Stat.  L.  495. 
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Sec.  1637.     Payment  of  money  to  tribes — Employment  of  as- 
sistance to  enforce  provision  of  this  act. 

No  payment  of  any  moneys  on  any  account  whatever  shall 
hereafter  be  made  by  the  United  States  to  any  of  the  tribal 
governments  or  to  any  officer  thereof  for  disbursement,  but 
payments  of  all  sums  to  members  of  said  tribes  shall  be 
made  under  direction  of  the  secretary  of  the  interior  by  an 
officer  appointed  by  him ;  and  per  capita  payments  shall  be 
made  direct  to  each  individual  in  lawful  money  of  the  United 
States,  and  the  same  shall  not  be  liable  to  the  payment  of 
any  previously  contracted  obligation. 

The  commission  hereinbefore  named  shall  have  authority 
to  employ,  with  approval  of  the  secretary  of  the  interior,  all 
assistance  necessary  for  the  prompt  and  efficient  perform- 
ance of  all  duties  herein  imposed,  including  competent  sur- 
veyors to  make  allotments,  and  to  do  any  other  needed 
work,  and  the  secretary  of  the  interior  may  detail  competent 
clerks  to  aid  them  in  the  performance  of  their  duties.12 

Sec.  1638.  Manner  of  making  a  roll  and  census  of  the  tribes 
— The  taking  of  testimony  in  making  the  rolls. 
In  making  rolls  of  citizenship  of  the  several  tribes,  as  re- 
quired by  law,  the  commission  to  the  Five  Civilized  Tribes 
is  authorized  and  directed  to  take  the  roll  of  Cherokee  citizens 
of  eighteen  hundred  and  eighty  (not  including  freedmen)  as 
the  only  roll  intended  to  be  confirmed  by  this  and  preceding 
acts  of  Congress,  and  to  enroll  all  persons  now  living  whose 
names  are  found  on  said  roll,  and  all  descendants  born  since 
the  date  of  said  roll  to  persons  whose  names  are  found 
thereon;  and  all  persons  who  have  been  enrolled  by  the 
tribal  authorities  who  have  heretofore  made  permanent  set- 
tlement in  the  Cherokee  nation  whose  parents,  by  reason  of 
their  Cherokee  blood,  have  been  lawfully  admitted  to  citizen- 
ship by  their  tribal  authorities,  and  who  were  minors  when 
their  parents   were   so   admitted;   and   they   shall    investigate 

12  Act  of  June  28,   1808,  Sees.   19    ;ind  20;  30  Stat.  L.  495. 
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the  right  of  all  other  persons  whose  names  are  found  on  any 
other  rolls  and  omit  all  such  as  may  have  been  placed  thereon 
by  fraud  or  without  authority  of  law,  enrolling  only  such 
as  may  have  lawful  right  thereto,  and  their  descendants 
born  since  such  rolls  were  made,  with  such  intermarried 
while  persons  as  may  be  entitled  to  citizenship  under  Cher- 
okee laws. 

It  shall  make  a  roll  of  Cherokee  freedmen  in  strict  com- 
pliance with  the  decree  of  the  court  of  claims  rendered  the 
third  day  of  February,  eighteen  hundred  and  ninety-six. 

Said  commission  is  authorized  and  directed  to  make  cor- 
rect rolls  of  the  citizens  by  blood  of  all  the  other  tribes, 
eliminating  from  the  tribal  rolls  such  names  as  may  have 
been  placed  thereon  by  fraud  or  without  authority  of  law, 
enrolling  such  only  as  may  have  lawful  right  thereto,  and 
their  descendants  born  since  such  rolls  were  made,  with  such 
intermarried  white  persons  as  may  be  entitled  to  Choctaw 
and  Chickasaw  citizenship  under  the  treaties  and  the  laws 
of  said  tribes. 

Said  commission  shall  have  authority  to  determine  the 
identity  of  Choctaw  Indians  claiming  rights  in  the  Choctaw 
lands  under  article  fourteen  of  the  treaty  between  the  United 
States  and  the  Choctaw  nation,  concluded  September  twenty- 
seventh,  eighteen  hundred  and  thirty,  and  to  that  end  they 
may  administer  oaths,  examine  witnesses,  and  perform  all 
other  acts  necessary  thereto  and  make  report  to  the  secretary 
of  the  interior. 

The  roll  of  Creek  freedmen  made  by  J.  W.  Dunn,  under 
authority  of  the  United  States,  prior  to  March  fourteenth, 
eighteen  hundred  and  sixty-seven,  is  hereby  confirmed,  and 
said  commission  is  directed  to  enroll  all  persons  now  living 
whose  names  are  found  on  said  rolls  and  all  descendants 
born  since  the  date  of  said  roll  to  persons  whose  names  are 
found  thereon,  with  such  other  persons  of  African  descent 
as  may  have  been  rightfully  admitted  by  the  lawful  authori- 
ties of  the  Creek  nation. 
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It  shall  make  a  correct  roll  of  all  Choctaw  freedmen  enti- 
tled to  citizenship  under  the  treaties  and  laws  of  the  Choctaw 
nation,  and  all  their  descendants  born  to  them  since  the  date 
of  the  treaty. 

It  shall  make  a  correct  roll  of  Chickasaw  freedmen  entitled 
to  any  rights  or  benefits  under  the  treaty  made  in  eighteen 
hundred  and  sixty-six  between  the  United  States  and  the 
Choctaw  and  Chickasaw  tribes  and  their  descendants  born 
to  them  since  the  date  of  said  treaty  and  forty  acres  of  land, 
including  their  present  residences  and  improvements,  shall 
be  allotted  to  each,  to  be  selected,  held,  and  used  by  them 
until  their  rights  under  said  treaty  shall  be  determined  in 
such  manner  as  shall  be  hereafter  provided  by  Congress. 

The  several  tribes  may,  by  agreement,  determine  the  right 
of  persons  who  for  any  reason  may  claim  citizenship  in  two 
or  more  tribes,  and  to  allotment  of  land  and  distribution  of 
moneys  belonging  to  each  tribe ;  but  if  no  such  agreement  be 
made,  then  such  claimant  shall  be  entitled  to  such  rights 
in  one  tribe  only,  and  may  elect  in  which  tribe  he  will 
take  such  right ;  but  if  he  fail  or  refuse  to  make  such  selec- 
tion in  due  time,  he  shall  be  enrolled  in  the  tribe  with  whom 
he  has  resided,  and  there  be  given  such  allotment  and  dis- 
tributions, and  not  elsewhere. 

Xo  person  shall  be  enrolled  who  has  not  heretofore  removed 
to  and  in  good  faith  settled  in  the  nation  in  which  he  claims 
citizenship :  Provided,  however,  that  nothing  contained  in 
this  act  shall  be  so  construed  as  to  militate  against  any 
rights  or  privileges  which  the  Mississippi  Choctaws  may  have 
under  the  laws  of  or  the  treaties  with  the  United  States. 

Said  commission  shall  make  such  rolls  descriptive  of  the 
persons  thereon,  so  that  they  may  be  thereby  identified,  and 
it  is  authorized  to  take  a  census  of  each  of  said  tribes,  or 
to  adopt  any  other  means  by  them  deemed  necessary  to 
enable  them  to  make  such  rolls.  They  shall  have  access  to 
all  rolls  and  records  of  the  several  tribes,  and  the  United 
States  court  in  Indian  Territory  shall  have  jurisdiction  to 
compel  the  officers  of  the  tribal  governments  and   custodians 
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of  such  rolls  and  records  to  deliver  same  to  said  commission, 
and  on  their  refusal  or  failure  to  do  so  to  punish  them  as 
for  contempt ;  as  also  to  require  all  citizens  of  said  tribes, 
and  persons  who  should  be  so  enrolled,  to  appear  before  said 
commission  for  enrollment,  at  such  times  and  places  as  may 
be  fixed  by  said  commission,  and  to  enforce  obedience  of 
all  others  concerned,  so  far  as  the  same  may  be  necessary, 
to  enable  said  commission  to  make  rolls  as  herein  required, 
and  to  punish  anyone  who  may  in  any  manner  or  by  any 
means  obstruct  said  work. 

The  rolls  so  made,  when  approved  by  the  secretary  of  the 
interior,  shall  be  final,  and  the  persons  whose  names  are 
found  thereon,  with  their  descendants  thereafter  born  to 
them,  with  such  persons  as  may  intermarry  according  to 
tribal  laws,  shall  alone  constitute  the  several  tribes  which 
they  represent. 

The  members  of  said  commission  shall,  in  performing  all 
duties  required  of  them  by  law,  have  authority  to  administer 
oaths,  examine  witnesses,  and  send  for  persons  and  papers ; 
and  any  person  who  shall  wilfully  and  knowingly  make  any 
false  affidavit  or  oath  to  any  material  fact  or  matter  before 
any  member  of  said  commission,  or  before  any  other  officer 
authorized  to  administer  oaths,  to  any  affidavit  or  other 
paper  to  be  filed  or  oath  taken  before  said  commission  shall 
be  deemed  guilty  of  perjury,  and  on  conviction  thereof  shall 
be  punished  as  for  such  offense.13 

Sec.  1639.     Improvements  made  by  members  of  one  tribe  on 
lands  of  another — Disposition  of. 

Where  members  of  one  tribe,  under  intercourse  laws, 
usages,  or  customs,  have  made  homes  within  the  limits  and 
on  the  lands  of  another  tribe,  they  may  retain  and  take 
allotment,  embracing  same  under  such  agreement  as  may 
be  made  between  such  tribes  respecting  such  settlers ;  but 
if  no   such   agreement   be   made   the  improvements   so   made 

is  Act  of  June  28,   1898,  Sec.  21;    30  Stat.  L.  495. 
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shall  be  appraised,  and  the  value  thereof,  including  all  dam- 
ages incurred  by  such  settler  incident  to  enforced  removal, 
shall  be  paid  to  him  immediately  upon  removal,  out  of  any 
funds  belonging  to  the  tribe,  or  such  settler,  if  he  so  desire, 
may  make  private  sale  of  his  improvements  to  any  citizen 
of  the  tribe  owning  the  lands :  Provided,  that  he  shall  not 
be  paid  for  improvements  made  on  lands  in  excess  of  that 
to  which  he,  his  wife,  and  minor  children  are  entitled  to 
under  this  act.14 

Sec.  1640.     Agricultural  and  grazing  leases. 

All  leases  of  agricultural  or  grazing  land  belonging  to 
any  tribe  made  after  the  first  day  of  January,  eighteen 
hundred  and  ninety-eight,  by  the  tribe  or  any  member  thereof 
shall  be  absolutely  void,  and  all  such  grazing  leases  made 
prior  to  said  date  shall  terminate  on  the  first  day  of  April, 
eighteen  hundred  and  ninety-nine,  and  all  such  agricultural 
leases  shall  terminate  on  January  first,  nineteen  hundred ; 
but  this  shall  not  prevent  individuals  from  leasing  their 
allotments  when  made  to  them  as  provided  in  this  act,  nor 
from  occupying  or  renting  their  proportionate  shares  of  the 
tribal  lands  until  the  allotments  herein  provided  for  are 
made.15 

Sec.  1641.     Moneys  under  this  act  to  be  paid  where — Segre- 
gation  of   lands   purchased   by   the   Delawares 
from  Cherokees — Suits  by  Delawares  in  court 
of  claims   against  Cherokees  under  agreement 
of  April  8,  1867. 
All   moneys   paid    into   the   United   States   treasury   at   St. 
Louis,  Missouri,  under  provisions  of  this  act  shall  be  placed 
to   the    credit    of   the    tribe    to   which    they    belong;    and    the 
assistant  United  States  treasurer  shall  give  triplicate  receipts 
therefor  to  the  depositor. 

"Act  of  June  28,  1898,  Sec.  22;  «  Act  of  Juno  28,  1808,  Roc.  23; 
30  Stat.  L.  495.  30  Stat.  L.  495. 
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Before  any  allotment  shall  be  made  of  lands  in  the  Cherokee 
Nation,  there  shall  be  segregated  therefrom  by  the  commis- 
sion heretofore  mentioned,  in  separate  allotments  or  other- 
wise, the  one  hundred  and  fifty-seven  thousand,  six  hundred 
acres  purchased  by  the  Delaware  tribe  of  Indians  from  the 
Cherokee  Nation  under  agreement  of  April  eighth,  eighteen 
hundred  and  sixty-seven,  subject  to  the  judicial  determina- 
tion of  the  rights  of  said  descendants  and  the  Cherokee 
Nation  under  said  agreement.  That  the  Delaware  Indians 
residing  in  the  Cherokee  nation  are  hereby  authorized  and 
empowered  to  bring  suit  in  the  court  of  claims  of  the  United 
States,  within  sixty  days  after  the  passage  of  this  act,  against 
the  Cherokee  nation,  for  the  purpose  of  determining  the 
rights  of  said  Delaware  Indians  in  and  to  the  lands  and  funds 
of  said  nation  under  their  contract  and  agreement  with  the 
Cherokee  nation  dated  April  eighth,  eighteen  hundred  and 
sixty-seven ;  or  the  Cherokee  Nation  may  bring  a  like  suit 
against  said  Delaware  Indians ;  and  jurisdiction  is  conferred 
on  said  court  to  adjudicate  and  fully  determine  the  same, 
with  right  of  appeal  to  either  party  to  the  Supreme  Court 
of  the  United  States.16 

Sec.  1642.  Laws  of  tribes  not  enforced  in  courts  of  the 
United  States  for  the  Indian  Territory — Indian 
inspector — All  tribal  courts  abolished. 

On  and  after  the  passage  of  this  act  the  laws  of  the  various 
tribes  or  nations  of  Indians  shall  not  be  enforced  at  law  or 
in  equity  by  the  courts  of  the  United  States  in  the  Indian 
Territory. 

The  secretary  of  the  interior  is  authorized  to  locate  one 
Indian  inspector  in  Indian  Territory,  who  may,  under  his 
authority  and  direction,  perform  any  duties  required  of  the 
secretary  of  the  interior  by  law,  relating  to  affairs  therein. 

On  the  first  day  of  July,  eighteen  hundred  and  ninety- 
eight,  all  tribal  courts  in  Indian  Territory  shall  be  abolished, 

16  Act  of  June  28,   1898,  Sees.  24   and   25;    30    Stat.   L.   495. 
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and  no  officer  of  said  courts  shall  thereafter  have  any  au- 
thority whatever  to  do  or  perform  any  act  theretofore 
authorized  by  any  law  in  connection  with  said  courts,  or  to 
receive  any  pay  for  same;  and  all  civil  and  criminal  causes 
then  pending  in  any  such  court  shall  be  transferred  to  the 
United  States  court  in  said  Territory  by  filing  with  the  clerk 
of  the  court  the  original  papers  in  the  suit :  Provided,  that 
this  section  shall  not  be  in  force  as  to  the  Chickasaw,  Choc- 
taw and  Creek  tribes  or  nations  until  the  first  day  of 
October,  eighteen  hundred  and  ninety-eight.17 

Sec.  1643.     Sumission  of  Atoka  Agreement. 

The  agreement  made  by  the  Commission  to  the  Five  Civ- 
ilized Tribes  with  commissions  representing  the  Choctaw 
and  Chickasaw  tribes  of  Indians  on  the  twenty-third  day  of 
April,  eighteen" hundred  and  ninety-seven,  as  herein  amended, 
is  hereby  ratified  and  confirmed,  and  the  same  shall  be  of 
full  force  and  effect  if  ratified  before  the  first  day  of  De- 
cember, eighteen  hundred  and  ninety-eight,  by  a  majority 
of  the  whole  number  of  votes  cast  by  the  members  of  said 
tribes  at  an  election  held  for  that  purpose ;  and  the  execu- 
tives of  said  tribes  are  hereby  authorized  and  directed 
to  make  public  proclamation  that  said  agreement  shall  be 
voted  on  at  the  next  general  election,  or  at  any  special 
election  to  be  called  by  such  executives  for  the  purpose  of 
voting  on  said  agreement;  and  at  the  election  held  for  such 
purpose  all  male  members  of  each  of  said  tribes  qualified  to 
vote  under  his  tribal  laws  shall  have  the  right  to  vote  at  the 
election  precinct  most  convenient  to  his  residence,  whether 
the  same  be  within  the  bounds  of  his  tribe  or  not:  Provided, 
that  no  person  whose  right  to  citizenship  in  either  of  said 
tribes  or  nations  is  now  contested  in  original  or  appellate 
proceedings  before  any  United  Slates  court  shall  be  per- 
mitted to  vote  at  said   election:    Provided    farther,   that  the 

"Act  of  June  28,  1898,  Sees.  20,    27  and  26;  30  Slat.  L.  495. 
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votes  cast  in  both  said  tribes  or  nations  shall  be  forthwith 
returned  duly  certified  by  the  precinct  officers  to  the  national 
secretaries  of  said  tribes  or  nations,  and  shall  be  presented 
by  said  national  secretaries  to  a  board  of  commissioners 
consisting  of  the  principal  chief  and  national  secretary  of 
the  Choctaw  Nation,  the  governor  and  national  secretary  of 
the  Chickasaw  Nation,  and  a  member  of  the  Commission  to 
the  Five  Civilized  Tribes,  to  be  designated  by  the  chairman  of 
said  commission;  and  said  board  shall  meet  without  delay 
at  Atoka,  in  the  Indian  Territory,  and  canvass  and  count 
said  votes  and  make  proclamation  of  the  result ;  and  if  said 
agreement  as  amended  be  so  ratified,  the  provisions  of  this 
act  shall  then  only  apply  to  said  tribes  where  the  same  do  not 
conflict  with  the  provisions  of  said  agreement ;  but  the 
provisions  of  said  agreement,  if  so  ratified,  shall  not  in  any 
manner  affect  the  provisions  of  section  fourteen  of  this  act, 
which  said  amended  agreement  is  as  follows : 

This  agreement,  by  and  between  the  Government  of  the 
United  States,  of  the  first  part,  entered  into  in  its  behalf 
by  the  Commission  to  the  Five  Civilized  Tribes,  Henry  L. 
Dawes,  Frank  C.  Armstrong,  Archibald  S.  McKennon,  Thomas 
B.  Cabaniss,  and  Alexander  B.  Montgomery,  duly  appointed 
and  authorized  thereunto,  and  the  governments  of  the  Choc- 
taw and  Chickasaw  tribes  or  nations  of  Indians  in  the  Indian 
Territory,  respectively,  of  the  second  part,  entered  into  in 
behalf  of  such  Choctaw  and  Chickasaw  governments,  duly 
appointed  and  authorized  thereunto,  viz. :  Green  McCurtain, 
J.  S.  Standley,  N.  B.  Ainsworth,  Ben  Hampton,  Wesley  An- 
derson, Amos  Henry,  D.  C.  Garland,  and  A.  S.  Williams,  in 
behalf  of  the  Choctaw  tribe  or  nation,  and  R.  M.  Harris, 
I.  0.  Lewis,  Holmes  Colbert,  P.  S.  Mosely,  M.  V.  Cheadle, 
R.  L.  Murray,  William  Perry,  A.  H.  Colbert  and  R.  L.  Boyd, 
in  behalf  of  the  Chickasaw  tribe  or  nation.18 

is  Act  of  June  28,   1898,  Sec.  29;    30  Stat.  L.  495. 
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Sec.  1644.     Allotments  to  Choctaws  and  Chickasaws. 

"Witnesseth,  That  in  consideration  of  the  mutual  under- 
takings, herein  contained,  it  is  agreed  as  follows : 

All  the  lands  within  the  Indian  Territory  belonging  to  the 
Choctaw  and  Chickasaw  Indians  shall  be  allotted  to  the 
members  of  said  tribes  so  as  to  give  to  each  member  of  these 
tribes,  so  far  as  possible,  a  fair  and  equal  share  thereof, 
considering  the  character  and  fertility  of  the  soil  and  the 
location  and  value  of  the  lands. 

All  the  lands  set  apart  for  town  sites,  and  the  strip  of  land 
lying  between  the  city  of  Fort  Smith,  Arkansas,  and  the 
Arkansas  and  Poteau  rivers,  extending  up  said  river  to  the 
mouth  of  Mill  Creek;  and  six  hundred  and  forty  acres  each, 
to  include  the  buildings  now  occupied  by  the  Jones  Academy, 
Tushkahoma  Female  Seminary,  Wheelock  Orphan  Seminary, 
and  Armstrong  Orphan  Academy,  and  ten  acres  for  the 
capitol  building  of  the  Choctaw  Nation;  one  hundred  and 
sixty  acres  each,  immediately  contiguous  to  and  including 
the  buildings  known  as  Bloomfield  Academy,  Lebanon  Or- 
phan Home,  Harley  Institute,  Rock  Academy,  and  Collins 
Institute,  and  five  acres  for  the  capitol  building  in  the 
Chickasaw  nation,  and  the  use  of  one  acre  of  land  for  each 
church  house  now  erected  outside  of  the  towns,  and  eighty 
acres  of  land  each  for  J.  S.  Murrow,  IT.  R.  Schermerhorn 
and  the  widow  of  R.  S.  Bell,  who  have  been  laboring  as 
missionaries  in  the  Choctaw  and  Chickasaw  nations  since  the 
year  eighteen  hundred  and  sixty-six,  with  the  same  conditions 
and  limitations  as  apply  to  lands  allotted  to  the  members  of 
the  Choctaw  and  Chickasaw  nations,  and  to  be  located  on 
lands  not  occupied  by  a  Choctaw  or  a  Chickasaw,  and  a 
reasonable  amount  of  land,  to  be  determined  by  the  town 
site  commission,  to  include  all  courthouses  and  jails  and 
other  public  buildings  not  hereinbefore  provided  for,  shall 
be  exempted  from  division.  And  all  coal  and  asphalt  in  or 
under  the  lands  allotted  and  reserved  from  allotment  shall 
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be  reserved  for  the  sole  use  of  the  members  of  the  Choctaw 
and  Chickasaw  tribes,  exclusive  of  freedmen:  Provided,  that 
where  any  coal  or  asphalt  is  hereafter  opened  on  land  al- 
lotted, sold,  or  reserved  the  value  of  the  use  of  the  necessary- 
surface  for  prospecting  or  mining,  and  the  damage  done 
to  the  other  land  and  improvements,  shall  be  ascertained 
under  the  direction  of  the  secretary  of  the  interior  and  paid 
to  the  allotee  or  owner  of  the  land  by  the  lessee  or  party 
operating  the  same,  before  operations  begin.  That  in  order 
to  such  equal  division,  the  lands  of  the  Choctaws  and  Chicka- 
saws  shall  be  graded  and  appraised  so  as  to  give  to  each 
member,  so  far  as  possible,  an  equal  value  of  the  land: 
Provided  further,  that  the  Commission  to  the  Five  Civilized 
Tribes  shall  make  a  correct  roll  of  Chickasaw  freedmen 
entitled  to  any  rights  or  benefits  under  the  treaty  made  in 
eighteen  hundred  and  sixty-six  between  the  United  States 
and  the  Choctaw  and  Chickasaw  tribes  and  their  descend- 
ants born  to  them  since  the  date  of  said  treaty,  and  forty 
acres  of  land,  including  their  present  residences  and  im- 
provements, shall  be  allotted  to  each,  to  be  selected,  held, 
and  used  by  them  until  their  rights  under  said  treaty  shall 
be  determined,  in  such  manner  as  shall  hereafter  be  provided 
by  act  of  Congress. 

The  lands  allotted  to  the  Choctaw  and  Chickasaw  freed- 
men are  to  be  deducted  from  the  portion  to  be  allotted  under 
this  agreement  to  the  members  of  the  Choctaw  and  Chicka- 
saw tribe  so  as  to  reduce  the  allotment  to  the  Choctaws  and 
Chickasaws  by  the  value  of  the  same. 

The  said  Choctaw  and  Chickasaw  freedmen  who  may  be 
entitled  to  allotments  of  forty  acres  each  shall  be  entitled 
each  to  land  equal  in  value  to  forty  acres  of  the  average  land 
of  the  two  nations. 

In  the  appraisement  of  the  lands  to  be  allotted  the  Choc- 
taw and  Chickasaw  tribes  shall  each  have  a  representative, 
to  be  appointed  by  their  respective  executives,  to  co-operate 
with  the  Commission  to  the  Five  Civilized  Tribes,  or  any- 
one making  appraisements  under  the  direction  of  the  secre- 
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tary  of  the  interior  in  grading  and  appraising  the  lands 
preparatory  to  allotment.  And  the  land  shall  be  valued  in 
the  appraisement  as  if  in  its  original  condition,  excluding 
the  improvements  thereon. 

The  appraisement  and  allotment  shall  be  made  under  the 
direction  of  the  secretary  of  the  interior,  and  shall  begin 
as  soon  as  the  progress  of  the  surveys,  now  being  made 
by  the  United  States  Government  will  admit. 

Each  member  of  the  Choctaw  and  Chickasaw  tribes,  in- 
cluding Choctaw  and  Chickasaw  freedmen,  shall,  where  it  is 
possible,  have  the  right  to  take  his  allotment  on  land,  the 
improvements  on  which  belong  to  him,  and  such  improve- 
ments shall  not  be  estimated  in  the  value  of  his  allotment. 
In  the  case  of  minor  children,  allotments  shall  be  selected 
for  them  by  their  father,  mother,  guardian,  or  the  admin- 
istrator having  charge  of  their  estate,  preference  being  given 
in  the  order  named,  and  shall  not  be  sold  during  his 
minority.  Allotments  shall  be  selected  for  prisoners,  con- 
victs and  incompetents  by  some  suitable  person  akin  to  them, 
and  due  care  taken  that  all  persons  entitled  thereto  have 
allotments  made  to  them. 

All  the  lands  allotted  shall  be  nontaxable  while  the  title 
remains  in  the  original  allotee,  but  not  to  exceed  twenty-one 
years  from  date  of  patent,  and  each  allotee  shall  select  from 
his  allotment  a  homestead  of  one  hundred  and  sixty  acres, 
for  which  he  shall  have  a  separate  patent,  and  which  shall 
be  inalienable  for  twenty-one  years  from  date  of  patent. 
This  provision  shall  also  apply  to  the  Choctaw  and  Chicka- 
saw freedman  to  the  extent  of  his  allotment.  Selections  for 
homesteads  for  minors  to  be  made  as  provided  herein  in 
case  of  allotment,  and  the  remainder  of  the  lands  allotted  to 
said  members  shall  be  alienable  for  a  price  to  be  actually 
paid,  and  to  include  no  former  indebtedness  or  obligation — 
one-fourth  of  said  remainder  in  one  year,  one-fourth  in  three 
years,  and  the  balance  of  said  alienable  lands  in  five  years 
from  the  date  of  the  patent. 
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All  contracts  looking  to  the  sale  or  incumbrance  in  any 
way  of  the  land  of  an  allotee,  except  the  sale  hereinbefore 
provided,  shall  be  null  and  void.  No  allotee  shall  lease  his 
allotment,  or  any  portion  thereof,  for  a  longer  period  than 
five  years,  and  then  without  the  privilege  of  renewal.  Every 
lease  which  is  not  evidenced  by  writing,  setting  out  spe- 
cifically the  terms  thereof,  or  which  is  not  recorded  in  the 
clerk's  office  of  the  United  States  court  for  the  district  in 
which  the  land  is  located,  within  three  months  after  the 
date  of  its  execution,  shall  be  void,  and  the  purchaser  or 
lessee  shall  acquire  no  rights  whatever  by  an  entry  or 
holding  thereunder.  And  no  such  lease  or  any  sale  shall  be 
valid  as  against  the  allotee  unless  providing  to  him  a  rea- 
sonable compensation  for  the  lands  sold  or  leased. 

All  controversies  arising  between  the  members  of  said 
tribes  as  to  their  right  to  have  certain  lands  allotted  to 
them  shall  be  settled  by  the  commission  making  the  allot- 
ments. 

The  United  States  shall  put  each  allotee  in  possession  of 
his  allotment  and  remove  all  persons  therefrom  objection- 
able to  the  allotee. 

The  United  States  shall  survey  and  definitely  mark  and 
locate  the  ninety-eighth  (98th)  meridian  of  west  longitude 
between  Red  and  Canadian  rivers,  before  allotment  of  the 
lands  herein  provided  for  shall  begin.19 

Sec.  1645.     Member's  title  to  land. 

As  soon  as  practicable,  after  the  completion  of  said  allot- 
ments, the  principal  chief  of  the  Choctaw  nation  and  the 
governor  of  the  Chickasaw  nation  shall  jointly  execute,  under 
their  hands  and  the  seals  of  the  respective  nations,  and 
deliver  to  each  of  the  said  allotees  patents  conveying  to  him 
all  the  right,  title  and  interest  of  the  Choctaws  and  Chicka- 
saws  in  and  to  the  land  which  shall  have  been  allotted  to 
him  in  conformity  with  the  requirements  of  this  agreement, 

is  Act  of  June  28,  1898,  Sec.  29 ;    30  Stat.  L.  495. 
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excepting  all  coal  and  asphalt  in  or  under  said  land.  Said 
patents  shall  be  framed  in  accordance  with  the  provisions 
of  this  agreement,  and  shall  embrace  the  land  allotted  to 
such  patentee  and  no  other  land,  and  the  acceptance  oi'  his 
patents  by  such  allotee  shall  be  operative  as  an  assent  on  his 
part  to  the  allotment  and  conveyance  of  all  the  lands  of  the 
Choctaws  and  Chickasaws  in  accordance  with  the  provisions 
of  this  agreement,  and  as  a  relinquishment  of  all  his  right, 
title  and  interest  in  and  to  any  and  all  parts  thereof,  except 
the  land  embraced  in  said  patents,  except  also  his  interest  in 
the  proceeds  of  all  lands,  coal  and  asphalt  herein  excepted 
from   allotment. 

The  United  States  shall  provide  by  law  for  proper  records 
of  land  titles  in  the  territory  occupied  by  the  Choctaw  and 
Chickasaw  tribes. 

Sec.  1646.     Provisions  as  to  railroads. 

The  rights  of  way  for  railroads  through  the  Choctaw  and 
Chickasaw  nations  to  be  surveyed  and  set  apart  and  platted 
to  conform  to  the  respective  acts  of  Congress  granting  the 
same  in  cases  where  said  rights  of  way  are  denned  by  such 
acts  of  Congress,  but  in  cases  where  the  acts  of  Congress 
do  not  define  the  same,  then  Congress  is  memorialized  to 
definitely  fix  the  width  of  said  rights  of  way  for  station 
grounds  and  between  stations,  so  that  railroads  now  con- 
structed through  said  nations  shall  have,  as  near  as  possible, 
uniform  rights  of  way;  and  Congress  is  also  requested  to 
fix  uniform  rates  of  fare  and  freight  for  all  railroads  through 
the  Choctaw  and  Chickasaw  nations ;  branch  railroads  now 
constructed  and  not  built  according  to  acts  of  Congress  to 
pay  the  same  rates  for  rights  of  way  and  station  grounds  as 
main  lines. 

Sec.  1647.     Provisions  as  to  town  sites. 

It  is  further  agreed  that  there  shall  be  appointed  a  com- 
mission for  each  of  the  two  nations.  Each  commission  shall 
consist  of  one   member,  to  be   appointed   by   the   executive   of 
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the  tribe  for  which  said  commission  is  to  act,  who  shall  not 
be  interested  in  town  property  other  than  his  home,  and  one 
to  be  appointed  by  the  President  of  the  United  States.  Each 
of  said  commissions  shall  lay  out  town  sites,  to  be  restricted 
as  far  as  possible  to  their  present  limits,  where  towns  are 
now  located  in  the  nation  for  which  said  commission  is 
appointed.  Said  commission  shall  have  prepared  correct  and 
proper  plats  of  each  town,  and  file  one  in  the  clerk's  office 
of  the  United  States  district  court  for  the  district  in  which 
the  town  is  located,  and  one  with  the  principal  chief  or 
governor  of  the  nation  in  which  the  town  is  located,  and 
one  with  the  secretary  of  the  interior,  be  approved  by  him 
before  the  same  shall  take  effect.  "When  said  towns  are  so 
laid  out,  each  lot  on  which  permanent,  substantial  and 
valuable  improvements,  other  than  fences,  tillage  and  tem- 
porary houses,  have  been  made,  shall  be  valued  by  the  com- 
mission provided  for  the  nation  in  which  the  town  is  located 
at  the  price  a  fee  simple  title  to  the  same  would  bring  in 
the  market  at  the  time  the  valuation  is  made,  but  not  to 
include  in  such  value  the  improvements  thereon.  The  owner 
of  the  improvements  on  each  lot  shall  have  the  right  to  buy 
one  residence  and  one  business  lot  at  fifty  per  centum  of 
the  appraised  value  of  such  improved  property,  and  the  re- 
mainder of  such  improved  property  at  sixty-two  and  one- 
half  per  centum  of  the  said  market  value  within  sixty  days 
from  date  of  notice  served  on  him  that  such  lot  is  for  sale, 
and  if  he  purchases  the  same  he  shall,  within  ten  days  from 
his  purchase,  pay  into  the  treasury  of  the  United  States 
one-fourth  of  the  purchase  price,  and  the  balance  in  three 
equal  annual  installments,  and  when  the  entire  sum  is  paid 
shall  be  entitled  to  a  patent  for  the  same.  In  case  the  two 
members  of  the  commission  fail  to  agree  as  to  the  market 
value  of  any  lot,  or  the  limit  or  extent  of  said  town,  either 
of  said  commissioners  may  report  any  such  disagreement  to 
the  judge  of  the  district  in  which  such  town  is  located,  who 
shall  appoint  a  third  member  to  act  with  said  commission, 
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who  is  not  interested  in  town  lots,  who  shall  act  with  them 
to  determine  said  value. 

If  such  owner  of  the  improvements  on  any  lot  fails  within 
sixty  days  to  purchase  and  make  the  first  payment  on  same, 
such  lot,  with  the  improvements  thereon,  shall  he  sold  at 
public  auction  to  the  highest  bidder,  under  the  direction  of 
the  aforesaid  commission,  and  the  purchaser  at  such  sale 
shall  pay  to  the  owner  of  the  improvements  the  price  for 
which  said  lot  shall  be  sold,  less  sixty-two  and  one-half 
per  cent,  of  said  appraised  value  of  the  lot,  and  shall  pay 
the  sixty-two  and  one-half  per  cent,  of  said  appraised  value 
into  United  States  Treasury,  under  regulations  to  be  estab- 
lished by  the  secretary  of  the  interior,  in  four  installments, 
as  hereinbefore  provided.  The  commission  shall  have  the 
right  to  reject  any  bid  on  such  lot  which  they  consider 
below  its  value. 

All  lots  not  so  appraised  shall  be  sold  from  time  to  time 
at  public  auction  (after  proper  advertisement)  by  the  com- 
mission for  the  nation  in  which  the  town  is  located,  as  may 
seem  for  the  best  interest  of  the  nation  and  the  proper 
development  of  each  town,  the  purchase  price  to  be  paid 
in  four  installments  as  hereinbefore  provided  for  improved 
lots.  The  commission  shall  have  the  right  to  reject  any  bid 
for  such  lots  which  they  consider  below  its  value. 

All  the  payments  herein  provided  for  shall  be  made  under 
the  direction  of  the  secretary  of  the  interior  into  the  United 
States  Treasury,  a  failure  of  sixty  days  to  make  any  one 
payment  to  be  a  forfeiture  of  all  payments  made  and  all 
rights  under  the  contract:  Provided,  that  the  purchaser  of 
any  lot  shall  have  the  option  of  paying  the  entire  price  of 
the  lot  before  the  same  is  due. 

No  tax  shall  be  assessed  by  any  town  government  against 
any  town  lot  unsold  by  the  commission,  and  no  tax  levied 
against  a  lot  sold,  as  herein  provided,  shall  constitute  a 
lieu  on  same  till  the  purchase  price  thereof  has  been  fully 
paid  to  the  nation. 
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The  money  paid  into  the  United  States  Treasury  for  the 
sale  of  all  town  lots  shall  be  for  the  benefit  of  the  members 
of  the  Choctaw  and  Chickasaw  tribes  (freedmen  excepted), 
and  at  the  end  of  one  year  from  the  ratification  of  this 
agreement,  and  at  the  end  of  each  year  thereafter,  the  funds 
so  accumulated  shall  be  divided  and  paid  to  the  Choctaws 
and  Chickasaws  (freedmen  excepted),  each  member  of  the 
two  tribes  to  receive  an  equal  portion  thereof. 

No  law  or  ordinance  shall  be  passed  by  any  town  which 
interferes  with  the  enforcement  of  or  is  in  conflict  with  the 
laws  of  the  United  States  in  force  in  said  Territory,  and  all 
persons  in  such  towns  shall  be  subject  to  said  laws,  and  the 
United  States  agrees  to  maintain  strict  laws  in  the  territory 
of  the  Choctaw  and  Chickasaw  tribes  against  the  introduc- 
tion, sale,  barter,  or  giving  away  of  liquors  and  intoxicants 
of  any  kind  or  quality. 

Said  commission  shall  be  authorized  to  locate,  within  a 
suitable  distance  from  each  town  site,  not  to  exceed  five 
acres  to  be  used  as  a  cemetery,  and  when  any  town  has  paid 
into  the  United  States  Treasury,  to  be  part  of  the  fund 
arising  from  the  sale  of  town  lots,  ten  dollars  per  acre 
therefor,  such  town  shall  be  entitled  to  a  patent  for  the 
same  as  herein  provided  for  titles  to  allotees,  and  shall  dis- 
pose of  same  at  reasonable  prices  in  suitable  lots  for  burial 
purposes,  the  proceeds  derived  from  such  sales  to  be  applied 
by  the  town  government  to  the  proper  improvement  and 
care  of  said  cemetery. 

No  charge  or  claim  shall  be  made  against  the  Choctaw  or 
Chickasaw  tribes  by  the  United  States  for  the  expenses  of 
surveying  and  platting  the  lands  and  town  sites,  or  for 
grading,  appraising,  and  allotting  the  lands,  or  for  appraising 
and  disposing  of  the  town  lots  as  herein  provided. 

The  land  adjacent  to  Fort  Smith  and  lands  for  courthouses, 
jails  and  other  public  purposes,  excepted  from  allotment 
shall  be  disposed  of  in  the  same  manner  and  for  the  same 
purposes  as  provided  for  town  lots  herein,  but  not  till  the 
Choctaw   and   Chickasaw   councils   shall   direct   such   disposi- 
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tion  to  be  made  thereof,  and  said  land  adjacent  thereto  shall 
be  placed  under  the  jurisdiction  of  the  city  of  Fort  Smith, 
Arkansas,  for  police  purposes. 

There  shall  be  set  apart  and  exempted  from  appraisement 
and  sale   in   the   towns,   lots   upon   which   churches   and   par- 
sonages are  now  built  and  occupied,  not  to  exceed  fifty  feet 
front  and  one  hundred  feet  deep  for  each  church  or  parson- 
age:   Provided,  that  such  lots  shall  only  be  used  for  churches 
and    parsonages,    and    when    they    ceased    to    be    used    shall 
revert  to  the  members  of  the  tribes  to  be  disposed  of  as  other 
town  lots:     Provided,   further,   that  these   lots  may  be  sold 
by  the  churches  for  which  they  are  set  apart  if  the  purchase 
money  therefor  is  invested  in  other  lot  or  lots  in  the  same 
town,   to  be  used   for  the   same  purpose   and  with  the   same 
conditions  and  limitations.20 

Sec.  1648.     Mineral  leases  on  Choctaw  and  Chickasaw  lands. 
It  is  agreed  that  all  the  coal  and  asphalt  within  the  limits 
of  the  Choctaw  and  Chickasaw  nations  shall  remain  and  be 
the   common  property   of  the   members   of  the   Choctaw   and 
Chickasaw    tribes    (freedmen    excepted),    so    that    each    and 
every  member  shall  have  an  equal  and  undivided  interest  in 
the   whole;    and   no   patent   provided    for   in    this    agreement 
shall  convey  any  title  thereto.     The  revenues  from  coal  and 
asphalt,  or  so  much  as  shall  be  necessary,  shall  be  used  for 
the  education  of  the  children  of  Indian  blood  of  the  members 
of  said  tribes.     Such  coal  and  asphalt  mines  as  are  now  in 
operation,  and  all  others  which  may  hereafter  be  leased  and 
operated,  shall  be  under  the  supervision  and  control  of  two 
trustees,    who    shall    be    appointed    by    the    President    of    the 
United   States,   one   on   the   recommendation    of   the   principal 
chief  of   the   Choctaw   Nation,   who   shall    be   a   Choctaw   by 
blond,   whose   term   shall  be   for   four  years,   and   one   on    the 
recommendation    of    the    governor    of    the    Chickasaw    Nation, 
who   shall   be   a  Chickasaw   by   blood,    whose   terms   shall    be 

2(>  Act  of  June  28,  1S0S,  Pen.   20:     30  S(;il.  L.  495. 
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for  two  years;  after  which  the  term  of  appointees  shall 
he  four  years.  Said  trustees,  or  either  of  them,  may,  at 
any  time,  be  removed  by  the  President  of  the  United  States 
for  good  cause  shown.  They  shall  each  give  bond  for  the 
faithful  performance  of  their  duties,  under  such  rules  as 
may  be  prescribed  by  the  secretary  of  the  interior.  Their 
salaries  shall  be  fixed  and  paid  by  their  respective  nations, 
each  of  whom  shall  make  full  report  of  all  his  acts  to  the 
secretary  of-  the  interior  quarterly.  All  such  acts  shall  be 
subject  to  the  approval  of  said  secretary. 

All  coal  and  asphalt  mines  in  the  two  nations,  whether  now 
developed,  or  to  be  hereafter  developed,  shall  be  operated, 
and  the  royalties  therefrom  paid  into  the  treasury  of  the 
United  States,  and  shall  be  drawn  therefrom  under  such 
rules  and  regulations  as  shall  be  prescribed  by  the  secretary 
of  the  interior. 

All  contracts  made  by  the  national  agents  of  the  Choctaw 
and  Chickasaw  Nations  for  operating  coal  and  asphalt,  with 
any  person  or  corporation,  which  were,  on  April  twenty- 
third,  eighteen  hundred  and  ninety-seven,  being  operated  in 
good  faith,  are  hereby  ratified  and  confirmed,  and  the  lessee 
shall  have  the  right  to  renew  the  same  when  they  expire, 
subject  to  all  the  provisions  of  this  act. 

All  agreements  heretofore  made  by  any  person  or  corpora- 
tion with  any  member  or  members  of  the  Choctaw  or  Chicka- 
saw nations,  the  object  of  which  was  to  obtain  such  member 
or  members'  permission  to  operate  coal  or  asphalt,  are 
hereby  declared  void :  Provided,  that  nothing  herein  con- 
tained shall  impair  the  rights  of  any  holder  or  owner  of  a 
leasehold  interest  in  any  oil,  coal  rights,  asphalt,  or  mineral 
which  have  been  assented  to  by  act  of  Congress,  but  all 
such  interests  shall  continue  unimpaired  hereby  and  shall  be 
assured  by  new  leases  from  such  trustees  of  coal  or  asphalt 
claims  described  therein,  by  application  to  the  trustees 
within  six  months  after  the  ratification  of  this  agreement, 
subject,  however,  to  payment  of  advance  royalties  herein 
provided  for. 


11-13  THE   ATOKA    AGREEMENT.  §  1648 

All  leases  under  this  agreement  shall  include  the  coal  or 
asphaltum,  or  other  mineral  as  the  ease  may  be,  in  or 
under  nine  hundred  and  sixty  acres,  which  shall  be  in  a 
square  as  nearly  as  possible,  and  shall  be  for  thirty  years. 
The  royalty  on  coal  shall  be  fifteen  cents  per  ton  for  churches 
and  parsonages,  and  when  they  ceased  to  be  used  shall 
revert  to  the  members  of  the  tribes  to  be  disposed  of  as 
other  town  lots:  Provided,  further,  that  these  lots  may  be 
sold  by  the  churches  for  which  they  are  set  apart  if  the 
purchase  money  therefor  is  invested  in  other  lot  or  lots  in 
the  same  town,  to  be  used  for  the  same  purpose  and  with 
the  same  conditions  and  limitations. 

It  is  agreed  that  all  the  coal  and  asphalt  within  the  limits 
of  the  Choctaw  and  Chickasaw  nations  shall  remain  and  be 
the  common  property  of  the  members  of  the  Choctaw  and 
Chickasaw  tribes  (freedmen  excepted),  so  that  each  and 
every  member  shall  have  an  equal  and  undivided  interest 
in  the  whole;  and  no  patent  provided  for  in  this  agreement 
shall  convey  any  title  thereto.  The  revenues  from  coal  and 
asphalt,  or  so  much  as  shall  be  necessary,  shall  be  used  for 
the  education  of  the  children  of  Indian  blood  of  the  mem- 
bers of  said  tribes.  Such  coal  and  asphalt  mines  as  are  now 
in  operation,  and  all  others  which  may  hereafter  be  leased 
and  operated,  shall  be  under  the  supervision  and  control  of 
two  trustees,  who  shall  be  appointed  by  the  President  of  the 
United  States,  one  on  the  recommendation  of  the  principal 
chief  of  the  Choctaw  Nation,  who  shall  be  a  Choctaw  by 
blood,  whose  term  shall  be  for  four  years,  and  one  on  the 
recommendation  of  the  governor  of  the  Chickasaw  Nation, 
who  shall  be  a  Chickasaw  by  blood,  whose  term  shall  be 
for  two  years ;  after  which  the  term  of  appointees  shall  be 
four  years.  Said  trustees,  or  either  of  them,  may,  at  any 
time,  be  removed  by  the  President  of  the  United  Stales  for 
good  cause  shown.  They  shall  each  give  bond  for  the 
faithful  performance  of  their  duties,  under  such  rules  as 
may  be  prescribed  by  the  secretary  of  the  interior.  Their 
salaries  shall  be  fixed  and  paid  by  their  respective  nations, 
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each  of  whom  shall  make  full  report  of  all  his  acts  to  the 
secretary  of  the  interior  quarterly.  All  such  acts  shall  be 
subject  to  the  approval  of  said  secretary. 

All  coal  and  asphalt  mines  in  the  two  nations,  whether 
now  developed,  or  to  be  hereafter  developed,  shall  be  oper- 
ated, and  the  royalties  therefrom  paid  into  treasury  of  the 
United  States,  and  shall  be  drawn  therefrom  under  such  rules 
and  regulations  as  shall  be  prescribed  by  the  secretary  of 
the  interior. 

All  contracts  made  by  the  national  agents  of  the  Choctaw 
and  Chickasaw  Nations  for  operating  coal  and  asphalt,  with 
any  person  or  corporation,  which  were,  on  April  twenty- 
third,  eighteen  hundred  and  ninety-seven,  being  operated  in 
good  faith  are  hereby  ratified  and  confirmed,  and  the  lessee 
shall  have  the  right  to  renew  the  same  when  they  expire, 
subject  to  all  the  provisions  of  this  act.21 

Sec.  1649.    What  courts  to  have  jurisdiction  for  offenses  in 
lands  occupied  by  Choctaws   and   Chickasaws. 

It  is  further  agreed  that  the  United  States  courts  now 
existing,  or  that  may  hereafter  be  created,  in  the  Indian 
Territory  shall  have  exclusive  jurisdiction  of  all  contro- 
versies growing  out  of  the  titles,  ownership,  occupation, 
possession,  or  use  of  real  estate,  coal  and  asphalt  in  the 
territory  occupied  by  the  Choctaw  and  Chickasaw  tribes; 
and  of  all  persons  charged  with  homicide,  embezzlement, 
bribery  and  embracery,  breaches,  or  disturbances  of  the 
peace,  and  carrying  weapons,  hereafter  committed  in  the 
territory  of  said  tribes,  without  reference  to  race  or  citizen- 
ship of  the  person  or  persons  charged  with  such  crime ;  and 
any  citizen  or  officer  of  the  Choctaw  or  Chickasaw  nations 
charged  with  such  crime  shall  be  tried,  and,  if  convicted, 
punished  as  though  he  were  a  citizen  or  officer  of  the  United 
States. 

And  sections  sixteen  hundred  and  thirty-six  to  sixteen 
hundred  and  forty- four,  inclusive,  entitled  "Embezzlement," 

2i  Act  of  June  28,  1898,  Sec.  29;     30  Stat.  L.  495. 
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and  sections  seventeen  hundred  and  eleven  to  seventeen 
hundred  and  eighteen,  inclusive,  entitled  "Bribery  and  Em- 
bracery,'' of  Mansfield's  Digest  of  the  laws  of  Arkansas,  are 
hereby  extended  over  and  put  in  force  in  the  Choctaw  and 
Chickasaw  nations;  and  the  word  "officer,"  where  the  same 
appears  in  said  laws,  shall  include  all  officers  of  the  Choctaw 
and  Chickasaw  governments ;  and  the  fifteenth  section  of  the 
act  of  Congress,  entitled  "An  Act  to  establish  United  States 
courts  in  the  Indian  Territory,  and  for  other  purposes," 
approved  March  first,  eighteen  hundred  and  eighty-nine, 
limiting  jurors  to  citizens  of  the  United  States,  shall  be  held 
not  to  apply  to  United  States  courts  in  the  Indian  Territory 
held  within  the  limits  of  the  Choctaw  and  Chickasaw  na- 
tions ;  and  all  members  of  the  Choctaw  and  Chickasaw 
tribes,  otherwise  qualified,  shall  be  competent  jurors  in  said 
courts :  Provided,  that  whenever  a  member  of  the  Choctaw 
and  Chickasaw  nations  is  indicted  for  homicide,  he  may, 
within  thirty  days  after  such  indictment  and  his  arrest 
thereon,  and  before  the  same  is  reached  for  trial,  file  with 
the  clerk  of  the  court  in  which  he  is  indicted,  his  affidavit 
that  he  cannot  get  a  fair  trial  in  said  court ;  and  it  there- 
upon shall  be  the  duty  of  the  judge  of  said  court  to  order  a 
change  of  venue  in  such  case  to  the  United  States  district 
court  for  the  western  district  of  Arkansas,  at  Fort  Smith, 
Arkansas,  or  to  the  United  States  district  court  for  the 
eastern  district  of  Texas,  at  Paris,  Texas,  always  selecting 
the  court  that  in  his  judgment  is  nearest  or  most  convenient 
to  the  place  where  the  crime  charged  in  the  indictment  is 
supposed  to  have  been  committed,  which  courts  shall  have 
jurisdiction  to  try  the  case;  and  in  all  said  civil  suits  said 
courts  shall  have  full  equity  powers;  and  whenever  it  shall 
appear  to  said  court,  at  any  stage  in  the  hearing  of  any 
case,  that  the  tribe  is  in  any  way  interested  in  the  subject- 
matter  in  controversy,  it  shall  have  power  to  summon  in 
said  tribe  and  make  the  same  a  party  to  the  suit  and  pro- 
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ceed  therein  in  all  respects  as  if  such  tribe  were  an  original 
party  thereto;  but  in  no  case  shall  suit  be  instituted  against 
the   tribal   government   without  its   consent. 

It  is  further  agreed  that  no  act,  ordinance,  or  resolution 
of  the  council  of  either  the  Choctaw  or  Chickasaw  tribes,  in 
any  manner  affecting  the  land  of  the  tribe,  or  of  the  indi- 
viduals, after  allotment,  or  the  moneys  or  other  property  of 
the  tribe  or  citizens  thereof  (except  appropriations  for  the 
regular  and  necessary  expenses  of  the  government  of  the 
respective  tribes),  or  the  rights  of  any  persons  to  employ  any 
kind  of  labor,  or  the  rights  of  any  persons  who  have  taken 
or  may  take  the  oath  of  allegiance  to  the  United  States,  shall 
be  of  any  validity  until  approved  by  the  President  of  the 
United  States.  "When  such  acts,  ordinances,  or  resolutions 
passed  by  the  council  of  either  of  said  tribes  shall  be  ap- 
proved by  the  governor  thereof,  then  it  shall  be  the  duty 
of  the  national  secretary  of  said  tribe  to  forward  them  to 
the  President  of  the  United  States,  duly  certified  and  sealed, 
who  shall,  within  thirty  days  after  their  reception,  approve 
or  disapprove  the  same.  Said  acts,  ordinances,  or  resolutions, 
when  so  approved,  shall  be  published  in  at  least  two  news- 
papers having  a  bona  fide  circulation  in  the  tribe  to  be 
affected  thereby,  and  when  disapproved  shall  be  returned 
to  the  tribe  enacting  the  same. 

It  is  further  agreed,  in  view  of  the  modification  of  legis- 
lative authority  and  judicial  jurisdiction  herein  provided, 
and  the  necessity  of  the  continuance  of  the  tribal  govern- 
ments so  modified,  in  order  to  carry  out  the  requirements 
of  this  agreement,  that  the  same  shall  continue  for  the  period 
of  eight  years  from  the  fourth  day  of  March  eighteen  hun- 
dred and  ninety-eight.  This  stipulation  is  made  in  the  belief 
that  the  tribal  governments  so  modified  will  prove  so  satis- 
factory that  there  will  be  no  need  or  desire  for  further 
change  till  the  lands  now  occupied  bjr  the  Five  Civilized 
Tribes  shall,  in  the  opinion  of  Congress,  be  prepared  for 
admission  as  a  State  to  the  Union.     But  this  provision  shall 
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not  be  construed  to  be  in  any  respect  an  abdication  by- 
Congress  of  power  at  any  time  to  make  needful  rules  and 
regulations  respecting  said  tribes.22 

Sec.  1650.  Per  capital  payment  to  Choctaws  and  Chickasaws 
— Appropriations  for  fulfilling  treaty  stipula- 
tions with  Choctaws  and  Chickasaws. 

All  per  capita  payments  hereafter  made  to  the  members 
of  the  Choctaw  or  Chickasaw  nations  shall  be  paid  directly 
to  each  individual  member  by  a  bonded  officer  of  the  United 
States,  under  the  direction  of  the  secretary  of  the  interior, 
which  officer  shall  be  required  to  give  strict  account  for  such 
disbursements  to  said  secretary. 

That  the  following  sum  be,  and  is  hereby  appropriated, 
out  of  any  money  in  the  treasury  not  otherwise  appropriated, 
for  fulfilling  treaty  stipulations  with  the  Chickasaw  Nation 
of  Indians,  namely: 

For  arrears  of  interest,  at  five  per  centum  per  annum,  from 
December  thirty-first,  eighteen  hundred  and  forty,  to  June 
thirtieth,  eighteen  hundred  and  eighty-nine,  on  one  hundred 
and  eighty-four  thousand  one  hundred  and  forty-three  dol- 
lars and  nine  cents  of  the  trust  fund  of  the  Chickasaw  Nation 
erroneously  dropped  from  the  books  of  the  United  States 
prior  to  December  thirty-first,  eighteen  hundred  and  forty, 
and  restored  December  twenty-seventh,  eighteen  hundred 
and  eighty-seven,  by  the  award  of  the  secretary  of  the 
interior,  under  the  fourth  article  of  the  treaty  of  June 
twenty-second,  eighteen  hundred  and  fifty-two,  and  for 
arrears  of  interest  at  five  per  centum  per  annum,  from 
March  eleventh,  eighteen  hundred  and  fifty,  to  March  third, 
eighteen  hundred  and  ninety,  on  fifty-six  thousand  and 
twenty-one  dollars  and  forty-nine  cents  of  the  trust  fund 
of  the  Chickasaw  Nation  erroneously  dropped  from  tin' 
books  of  the  United  States,  March  eleventh,  eighteen  hun- 
dred    and     fifty,     and     restored     December     twenty-seventh, 

22  Act  of  June  28,   1898,   Sec.  29;    30  Stat.  L.  495. 
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eighteen  hundred  and  eighty-seven,  by  the  award  of  the 
secretary  of  the  interior,  under  the  fourth  article  of  the 
treaty  of  June  twenty-second,  eighteen  hundred  and  fifty- 
two,  five  hundred  and  fifty-eight  thousand  five  hundred  and 
twenty  dollars  and  fifty-four  cents,  to  be  placed  to  the  credit 
of  the  Chickasaw  Nation  with  the  fund  to  which  it  properly 
belongs:  Provided,  that  if  there  be  any  attorneys'  fees  to 
be  paid  out  of  same,  on  contract  heretofore  made  and  duly 
approved  by  the  secretary  of  the  interior,  the  same  is  au- 
thorized to  be  paid  by  him.23 

Sec.  1651.  Court  decision  to  be  basis  for  settlement  between 
United  States  and  Choctaws  and  Chickasaws 
for  what  is  known  as  the  "Leased  District" — 
Disposition  of  Choctaw  orphan  lands. 

It  is  further  agreed  that  the  final  decision  of  the  courts  of 
the  United  States  in  the  case  of  the  Choctaw  Nation  and 
the  Chickasaw  Nation  against  the  United  States  and  the 
Wichita  and  affiliated  bands  of  Indians,  now  pending,  when 
made,  shall  be  conclusive  as  the  basis  of  settlement  as  be- 
tween the  United  States  and  said  Choctaw  and  Chickasaw 
nations  for  the  remaining  lands  in  what  is  known  as  the 
"Leased  District,"  namely,  the  land  lying  between  the 
ninety-eighth  and  one  hundredth  degree  of  west  longitude 
and  between  the  Red  and  Canadian  rivers,  leased  to  the 
United  States  by  the  treaty  of  eighteen  hundred  and  fifty- 
five,  except  that  portion  called  the  Cheyenne  and  Arapahoe 
country,  heretofore  acquired  by  the  United  States,  and  all 
final  judgments  rendered  against  said  nations  in  any  of  the 
courts  of  the  United  States  in  favor  of  the  United  States  or 
any  citizen  thereof  shall  first  be  paid  out  of  any  sum  hereafter 
found  due  said  Indians  for  any  interest  they  may  have  in 
the  so-called  leased  district. 

It  is  further  agreed  that  all  of  the  funds  invested,  in  lieu 
of  investment,  treaty  funds,  or  otherwise,  now  held  by  the 
United  States  in  trust  for  the  Choctaw  and  Chickasaw  tribes, 

23  Act  of  June  28.  1898,  Sec.  29;    30  Stat.  L.  495. 


1149  THE   ATOKA    AGREEMENT.  §  1651 

shall  be  capitalized  within  one  year  after  the  tribal  govern- 
ments shall  cease,  so  far  as  the  same  may  legally  be  done, 
and  be  appropriated  and  paid,  by  some  officer  of  the  United 
States  appointed  for  the  purpose,  to  the  Choctaws  and 
Chickasaws  (freedmen  excepted)  per  capita,  to  aid  and 
assist   them  in   improving  their  homes  and  lands. 

It  is  further  agreed  that  the  Choctaws  and  Chickasaws, 
when  their  tribal  governments  cease,  shall  become  possessed 
of  all  the  rights  and  privileges  of  citizens  of  the  United 
States. 

It  is  further  agreed  that  the  Choctaw  orphan  lands  in  the 
State  of  Mississippi,  yet  unsold,  shall  be  taken  by  the  United 
States  at  one  dollar  and  twenty-five  cents  ($1.25)  per  acre, 
and  the  proceeds  placed  to  the  credit  of  the  Choctaw  orphan 
fund  in  the  treasury  of  the  United  States,  the  number  of 
acres  to  be  determined  by  the  General  Land  Office. 

In  witness  whereof  the  said  commissioners  do  hereunto 
affix  their  names  at  Atoka,  Indian  Territory,  this  twenty- 
third  day  of  April,  eighteen  hundred  and  ninety-seven. 

Green  McCurtain,  R.  M.  Harris, 

Principal  Chief.  Governor. 

J.  S.  Standley,  Isaac  0.  Lewis, 

N.  B.  Ainsworth,  Holmes  Colbert, 

Ben  Hampton,  Robert  L.  Murray, 

Wesley  Anderson,  William  Perry, 

Amos  Henry,  R.  L.  Boyd, 
D.  C.  Garland,  Chickasaw  Commission. 

Choctaw  Commission. 

Frank  C.  Armstrong, 

Acting  Chairman. 
Archibald  S.  McKennon, 
Thomas  B.  Cabaniss, 
Alexander  B.  Montgomery, 
Commission  to  the  Five  Civilized  Tribes. 
H.  M.  Jacoway,  Jr., 
Secretary,  Five  Tribes  Commission. 
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Section  29  hereof,  the  Choctaw  and  Chickasaw  agreement, 
ratified  by  popular  vote  of  the  people  of  the  Choctaw  and 
Chickasaw  nations,  August  24,  1898. 

Section  30,  an  agreement  with  the  Creek  (Muskogee)  Na- 
tion, is  eliminated,  as  it  failed  of  ratification  by  the  national 
council  of  the  Creek  Nation. 

This  entire  act,  including  agreements,  approved  by  the 
President,  June  28,  1898. 


CHAPTER   XXIV. 

INDIAN  LAND  LAWS— THE  FEDERAL  LAW  RATIFYING 
AND  CONFIRMING  AN  AGREEMENT  WITH  THE 
CREEK  TRIBE— THE  ORIGINAL  CREEK  AGREE- 
MENT—ACT OF  MARCH  1,  1901. 


SECTION 

1652.  Provisions  for  the  ratification 

of  agreement — Definitions  of 
terms. 

1653.  General   allotment   scheme  for 

lands    of    the  -Creek    nation. 

1654.  Method   of   putting   allotee   in 

possession   of   his   allotment. 

1655.  Method    of     equalizing    allot- 

ment values. 

1656.  Laying  out  towns  and  villages 

— Town  site  commission. 

1657.  Town  sites  along  railroads  in 

Choctaw,  Cherokee,  Chicka- 
saw and  Creek  nations. 

1658.  Rights   of    persons    in    posses- 

Hun  of  town  lots  on  which 
improvements  have  been 
made — Persons  in  possession 
of  lots  and  lands,  rights  of — 
Sale  of  town  lots — Taxes  on 
town    lots. 

1659.  Locations  of  cemeteries,  court- 

houses, jails,  etc. — Colleges 
and  churches. 

I860.  Surveys  fur  Clarksville,  Co- 
weta, Gibson  Station  and 
Mounds. 

1661.  Allotment  deeds  and  record 
thereof. 


SECTION 

1662.  Reservation     of       lands       for 

schools  and  other  institu- 
tions. 

1663.  Cities  are  authorized  to  issue 

bonds  for  certain  public 
improvements. 

1664.  Loyal  Creek   claims  and   self- 

emigration  claims. 

1665.  Tribal    funds    capitalized    for 

equalizing  allotments. 
T666.  Citizenship  rolls,  how  made  up. 

1667.  Lien    for    enforcement    of    de- 

ferred payments  under  thn 
agreement — Manner  of  pay- 
ing of  moneys  to  tribes — 
Payment  of  moneys  to 
equalize  allotments  and  ex- 
penses of  surveys. 

1668.  Parents     the     natural     guard- 

ians of  minors — Guardian 
appointed  by  the  court. 

1669.  Lease     of    lands    by     allotees 

and  disposition  of  timber. 

1670.  Schools     and     maintenance 

thereof. 

1671.  General  provisions  for  the  car- 

rying out  of  this  agreement 


Sec.   1652.     Provisions  for  ratification  of  agreement — Defini 
tions  of  terms. 
The  agreement  negotiated  between  the  Commission   to  the 
Five   Civilized   Tribes   and  the   Muskogee   or  Creek    tribe   of 
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Indians  at  the  city  of  Washington  on  the  eighth  day  of 
March,  nineteen  hundred,  as  herein  amended,  is  hereby 
accepted,  ratified,  and  confirmed,  and  the  same  shall  be  of 
full  force  and  effect  when  ratified  by  the  Creek  national 
council.  The  principal  chief,  as  soon  as  practicable  after  the 
ratification  of  this  agreement  by  Congress,  shall  call  an 
extra  session  of  the  Creek  national  council  and  lay  before 
it  this  agreement  and  the  act  of  Congress  ratifying  it,  and 
if  the  agreement  be  ratified  by  said  council,  as  provided  in 
the  constitution  of  said  nation,  he  shall  transmit  to  the 
President  of  the  United  States  the  act  of  council  ratifying 
the  agreement,  and  the  President  of  the  United  States  shall 
thereupon  issue  his  proclamation,  declaring  the  same  duly 
ratified,  and  that  all  the  provisions  of  this  agreement  have 
become  law  according  to  the  terms  thereof:  Provided,  that 
such  ratification  by  the  Creek  national  council  shall  be  made 
within  ninety  days  from  the  approval  of  this  act  by  the 
President  of  the  United  States. 

This  agreement  by  and  between  the  United  States,  entered 
into  in  its  behalf  by  the  Commission  to  the  Five  Civilized 
Tribes,  Henry  L.  Dawes,  Tarns  Bixby,  Archibald  S.  McKen- 
non,  and  Thomas  B.  Needles,  duly  appointed  and  authorized 
thereunto,  and  the  Muskogee  (or  Creek)  tribe  of  Indians,  in 
Indian  Territory,  entered  into  in  behalf  of  said  tribe  by 
Pleasant  Porter,  principal  chief,  and  George  A.  Alexander, 
David  M.  Hodge,  Isparhecher,  Albert  P.  McKellop  and  Cub 
Mcintosh,  delegates  duly  appointed  and  authorized  there- 
unto. 

Witnesseth  that  in  consideration  of  the  mutual  under- 
takings herein  contained  it  is  agreed  as  follows : 

The  words  "Creek"  and  "Muskogee,"  as  used  in  this 
agreement  shall  be  deemed  synonymous,  and  the  words 
"Creek  Nation"  and  "tribe"  shall  each  be  deemed  to  refer 
to  the  Muskogee  Nation  or  Muskogee  tribe  of  Indians  in 
Indian  Territory.  The  words  "principal  chief"  shall  he 
deemed  to  refer  to  the  principal  chief  of  the  Muskogee 
Nation.     The  words  "citizen"  or  "citizens,"  shall  be  deemed 
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to  refer  to  a  member  or  members  of  the  Muskogee  tribe  or 
nation  of  Indians.  The  words  "The  Dawes  Commission"  or 
"commission"  shall  be  deemed  to  refer  to  the  United  Stales 
Commission  to  the  Five  Civilized  Tribes.1 

Sec.  1653.  General  allotment  scheme  for  lands  of  the  Creek 
Nation. 

All  lands  belonging  to  the  Creek  tribe  of  Indians  in  the 
Indian  Territory,  except  town  sites  and  lands  herein  reserved 
for  Creek  schools  and  public  buildings,  shall  be  appraised 
at  their  true  value,  excluding  only  lawful  improvements  on 
lands  in  actual  cultivation.  The  appraisement  shall  be  made 
under  direction  of  the  Dawes  Commission  by  such  number 
of  committees,  with  necessary  assistance,  as  may  be  deemed 
necessary  to  expedite  the  work,  one  member  of  each  com- 
mittee to  be  appointed  by  the  principal  chief;  and  if  the 
members  of  any  committee  fail  to  agree  as  to  the  value  of 
any  tract  of  land,  the  value  thereof  shall  be  fixed  by  said 
commission.  Each  committee  shall  make  report  of  its  work 
to  said  commission,  which  shall  from  time  to  time  prepare 
reports  of  same,  in  duplicate,  and  transmit  them  to  the 
secretary  of  the  interior  for  his  approval,  and  when  approved 
one  copy  thereof  shall  be  returned  to  the  office  of  said  com- 
mission for  its  use  in  making  allotments  as  herein  provided. 

All  lands  of  said  tribe,  except  as  herein  provided,  shall  be 
allotted  among  the  citizens  of  the  tribe  by  said  commission, 
so  as  to  give  each  an  equal  share  of  the  whole  in  value,  as 
nearly  as  may  be,  in  manner  following :  There  shall  be 
allotted  to  each  citizen  one  hundred  and  sixty  acres  of 
land — boundaries  to  conform  to  the  Government  survey — 
which  may  be  selected  by  him  so  as  to  include  improvements 
which  belong  to  him.  One  hundred  and  sixty  acres  of  land, 
valued  at  six  dollars  and  fifty  cents  per  acre,  shall  consti- 
tute the  standard  value  of  an  allotment,  and  shall  be  the 
measure    for    the    equalization    of    values ;    and    any    allotee 

*Act   of  March    1,    1901,    Sec.    1;      30  Stat.  L.  861. 
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receiving  lands  of  less  than  such  standard  value  may,  at 
any  time,  select  other  lands,  which,  at  their  appraised  value, 
are  sufficient  to  make  his  allotment  equal  in  value  to  the 
standard  so  fixed. 

If  any  citizen  select  lands,  the  appraised  value  of  which, 
for  any  reason,  is  in  excess  of  such  standard  value,  the 
excess  of  value  shall  be  charged  against  him  in  the  future 
distribution  of  the  funds  of  the  tribe  arising  from  all  sources 
whatsoever,  and  he  shall  not  receive  any  further  distribution 
of  property  or  funds  of  the  tribe  until  all  other  citizens 
have  received  lands  and  money  equal  in  value  to  his  allot- 
ment. If  any  citizen  select  lands,  the  appraised  value  of 
which  is  in  excess  of  such  standard  value,  he  may  pay  the 
overplus  in  money,  but  if  he  fail  to  do  so,  the  same  shall  be 
charged  against  him  in  the  future  distribution  of  the  funds 
of  the  tribe  arising  from  all  sources  whatsoever,  and  he 
shall  not  receive  any  further  distribution  of  property  or 
funds  until  all  other  citizens  shall  have  received  lands  and 
funds  equal  in  value  to  his  allotment;  and  if  there  be  not 
sufficient  funds  of  the  tribe  to  make  the  allotments  of  all 
other  citizens  of  the  tribe  equal  in  value  to  his,  then  the 
surplus  shall  be  a  lien  upon  the  rents  and  profits  of  his 
allotment  until  paid. 

Allotment  for  any  minor  may  be  selected  by  his  father, 
mother,  or  guardian,  in  the  order  named,  and  shall  not  be 
sold  during  his  minority.  All  guardians  or  curators  ap- 
pointed for  minors  and  incompetents  shall  be  citizens. 

Allotments  may  be  selected  for  prisoners,  convicts,  and 
aged  and  infirm  persons  by  their  duly  appointed  agents, 
and  for  incompetents  by  guardians,  curators,  or  suitable 
persons  akin  to  them,  but  it  shall  be  the  duty  of  said  com- 
mission to  see  that  such  selections  are  made  for  the  best 
interests  of  such  parties. 

If  any  citizen  have  in  his  possession,  in  actual  cultivation, 
lands  in  excess  of  what  he  and  his  wife  and  minor  children 
are  entitled  to  take,  he  shall,  within  ninety  days  after  the 
ratification    of    this    agreement    ,select    therefrom    allotments 
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for  himself  and  family  aforesaid,  and  if  he  have  lawful 
improvements  upon  such  excess  he  may  dispose  of  the  same 
to  any  other  citizen,  who  may  thereupon  select  lands  so  as 
to  include  such  improvements;  but,  after  the  expiration  of 
ninety  days  from  the  ratification  of  this  agreement,  any 
citizen  may  take  any  lands  not  already  selected  by  another; 
but  if  lands  so  taken  be  in  actual  cultivation,  having  thereon 
improvements  belonging  to  another  citizen,  such  improve- 
ments shall  be  valued  by  the  appraisement  committee,  and 
the  amount  paid  to  the  owner  thereof  by  the  allotee,  and  the 
same  shall  be  a  lien  upon  the  rents  and  profits  of  the  land 
until  paid :  Provided,  that  the  owner  of  improvements  may 
remove  the  same  if  he  desires. 

All  allotments  made  to  Creek  citizens  by  said  commission 
prior  to  the  ratification  of  this  agreement,  as  to  which  there 
is  no  contest,  and  which  do  not  include  public  property,  and 
are  not  herein  otherwise  affected,  are  confirmed,  and  the 
same  shall,  as  to  appraisement  and  all  things  else,  be  gov- 
erned by  the  provisions  of  this  agreement ;  and  said  com- 
mission shall  continue  the  work  of  allotment  of  Creek  lands 
to  citizens  of  the  tribe  as  heretofore,  conforming  to  provi- 
sions herein ;  and  all  controversies  arising  between  citizens 
as  to  their  right  to  select  certain  tracts  of  land  shall  be 
determined  by  said  commission. 

Lands  allotted  to  citizens  hereunder  shall  not  in  any 
manner  whatsoever,  or  at  any  time,  be  incumbered,  taken, 
or  sold  to  secure  or  satisfy  any  debt  or  obligation  contracted 
or  incurred  prior  to  the  date  of  the  deed  to  the  allotee 
therefor  and  such  lands  shall  not  be  alienable  by  the  allotee 
or  his  heirs  at  any  time  before  the  expiration  of  five  years 
from  the  ratification  of  this  agreement,  except  with  the  ap- 
proval of  the  secretary  of  the  interior. 

Each  citizen  shall  select  from  his  allotment  forty  acres 
of  land  as  a  homestead,  which  shall  be  nontaxable  and 
inalienable  and  free  from  any  inr-nmbrance  whatever  for 
twenty-one  years,  for  which  he  shall  have  a  separate  deed, 
conditioned  as  above:  Provided,  that  selections  of  homesteads 
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for  minors,  prisoners,  convicts,  incompetents,  and  aged  and 
infirm  persons,  who  cannot  select  for  themselves,  may  be 
made  in  the  manner  herein  provided  for  the  selection  of 
their  allotments;  and  if,  for  any  reason,  such  selection  be 
not  made  for  any  citizen,  it  shall  be  the  duty  of  said  com- 
mission to  make  selection  for  him. 

The  homestead  of  each  citizen  shall  remain,  after  the 
death  of  the  allotee,  for  the  use  and  support  of  children 
born  to  him  after  the  ratification  of  this  agreement,  but  if  he 
have  no  such  issue,  then  he  may  dispose  of  his  homestead 
by  will,  free  from  limitation  herein  imposed,  and  if  this  be 
not  done,  the  land  shall  descend  to  his  heirs,  according  to 
the  laws  of  descent  and  distribution  of  the  Creek  Nation, 
free  from  such  limitation.2 

Sec.   1654.    Method  of  putting  allotee  in  possession   of  his 
allotment. 

The  secretary  of  the  interior  shall,  through  the  United 
States  Indian  agent  in  said  Territory,  immediately  after  the 
ratification  of  this  agreement,  put  each  citizen  who  has  made 
selection  of  his  allotment  in  unrestricted  possession  of  his 
land  and  remove  therefrom  all  persons  objectionable  to  him; 
and  when  any  citizen  shall  thereafter  make  selection  of  his 
allotment  as  herein  provided,  and  receive  certificate  therefor, 
he  shall  be  immediately  thereupon  so  placed  in  possession  of 
his  land.3 

Sec.  1655.     Method  of  equalizing  allotment  values. 

"When  allotment  of  one  hundred  and  sixty  acres  has  been 
made  to  each  citizen,  the  residue  of  lands,  not  herein  re- 
served or  otherwise  disposed  of,  and  all  the  funds  arising 
under  this  agreement  shall  be  used  for  the  purpose  of  equal- 
izing allotments,  and  if  the  same  be  insufficient  therefor, 
the  deficiency  shall  be  supplied  out  of  any  other  funds  of  the 
tribe,   so   that   the   allotments   of   all   citizens   may   be   made 

2  Act  of  March    1,    1901.   Sees.   2,  3  Act   of   March    1,    1901,   Sec.  8; 

3,  4.  .3.  6  and  7;   30  Stat.  L.  861.  30  Stat.  L.  861. 
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equal  in  value,  as  nearly  as  may  be,  in  manner  herein  pro- 
vided.4 

Sec.  1656.     Laving  out  towns  and  villages — Town  site  com- 
mission. 

All  towns  in  the  Creek  Nation  having  a  present  population 
of  two  hundred  or  more  shall,  and  all  others  may,  be  sur- 
veyed, laid  out,  and  appraised  under  the  provisions  of  an 
act  of  Congress,  entitled  "An  act  making  appropriations  for 
the  current  and  contingent  expenses  of  the  Indian  depart- 
ment and  for  fulfilling  treaty  stipulations  with  various  Indian 
tribes  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hun- 
dred and  one,  and  for  other  purposes,"  approved  May 
thirty-first,  nineteen  hundred,  which  said  provisions  are  as 
follows : 

"That  the  secretary  of  the  interior  is  hereby  authorized, 
under  rules  and  regulations  to  be  prescribed  by  him,  to 
survey,  lay  out,  and  plat  into  town  lots,  streets,  alleys  and 
parks,  the  sites  of  such  towns  and  villages  in  the  Choctaw, 
Chickasaw,  Creek  and  Cherokee  nations,  as  may  at  that 
time  have  a  population  of  two  hundred  or  more,  in  such 
manner  as  will  best  subserve  the  then  present  needs  and  the 
reasonable  prospective  growth  of  such  towns.  The  work  of 
surveying,  laying  out,  and  platting  such  town  sites  shall 
be  done  by  competent  surveyors,  who  shall  prepare  five 
copies  of  the  plat  of  each  town  site,  which,  when  the  survey 
is  approved  by  the  secretary  of  the  interior,  shall  be  filed  as 
follows:  One  in  the  office  of  the  commissioner  of  Indian 
affairs,  one  with  the  principal  chief  of  the  nation,  one  with 
the  clerk  of  the  court  within  the  territorial  jurisdiction  of 
which  the  town  is  located,  one  with  the  Commission  to  the 
Five  Civilized  Tribes,  and  one  with  the  town  authorities,  if 
there  be  such.  Where  in  his  judgment  the  best  interests  of 
the  public  service  require,  the  secretary  of  the  interior  may 
secure  the  surveying,  laying  out  and  platting  of  town  sites 
in  any  of  said  nations  by  contract. 

<Act   of   March    1,    1001,   See.    0;     30  Stat.  L.  861. 
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"Hereafter  the  work  of  the  respective  town  site  commis- 
sions provided  for  in  the  agreement  with  the  Choctaw  and 
Chickasaw  tribes  ratified  in  section  twenty-nine  of  the  act 
of  June  twenty-eighth,  eighteen  hundred  and  ninety-eight, 
entitled  'An  act  for  the  protection  of  the  people  of  the 
Indian  Territory,  and  for  other  purposes,'  shall  begin  as  to 
any  town  site  immediately  upon  the  approval  of  the  survey 
by  the  secretary  of  the  interior  and  not  before. 

"The  secretary  of  the  interior  may  in  his  discretion  ap- 
point a  town  site  commission  consisting  of  three  members  for 
each  of  the  Creek  and  Cherokee  nations,  at  least  one  of 
whom  shall  be  a  citizen  of  the  tribe  and  shall  be  appointed 
upon  the  nomination  of  the  principal  chief  of  the  tribe. 
Each  commission,  under  the  supervision  of  the  secretary  of 
the  interior,  shall  appraise  and  sell  for  the  benefit  of  the 
tribe  the  town  lots  in  the  nation  for  which  it  is  appointed, 
acting  in  conformity  with  the  provisions  of  any  then  existing 
act  of  Congress  or  agreement  with  the  tribe  approved  by 
Congress.  The  agreement  of  any  two  members  of  the  com- 
mission as  to  the  true  value  of  any  lot  shall  constitute  a 
determination  thereof,  subject  to  the  approval  of  the  secre- 
tary of  the  interior,  and  if  no  two  members  are  able  to  agree 
the  matter  shall  be  determined  by  such  secretary. 

"Where  in  his  judgment  the  public  interests  will  be 
thereby  subserved  the  secretary  of  the  interior  may  appoint 
in  the  Choctaw,  Chickasaw,  Creek  or  Cherokee  nations  a 
separate  town  site  commission  for  any  town,  in  which  event 
as  to  that  town  such  local  commission  may  exercise  the  same 
authority  and  perform  the  same  duties  which  would  other- 
wise devolve  upon  the  commission  for  that  nation.  Every 
such  local  commission  shall  be  appointed  in  the  manner  pro- 
vided in  the  act  approved  June  twenty-eighth,  eighteen  hun- 
dred and  ninety-eight,  entitled  'An  act  for  the  protection 
of  the  people  of  the  Indian  Territory.' 

"The  secretary  of  the  interior,  where  in  his  judgment  the 
public  interests  will  be  thereby  subserved,  may  permit  the 
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authorities  of  any  town  in  any  of  said  nations,  at  the  expense 
of  the  town,  to  survey,  lay  out,  and  plat  the  site  thereof, 
subject  to  his  supervision  and  approval,  as  in  other  instances. 

"As  soon  as  the  plat  of  any  town  site  is  approved,  the 
proper  commission  shall,  with  all  reasonable  dispatch  and 
within  a  limited  time,  to  be  prescribed  by  the  secretary  of 
the  interior,  proceed  to  make  the  appraisement  of  the  lots 
and  improvements,  if  any,  thereon,  and  after  the  approval 
thereof  by  the  secretary  of  the  interior,  shall,  under  the 
supervision  of  such  secretary,  proceed  to  the  disposition  and 
sale  of  the  lots  in  conformity  with  any  then  existing  act  of 
Congress  or  agreement  with  the  tribe  approved  by  Congress, 
and  if  the  proper  commission  shall  not  complete  such  ap- 
praisement, and  sale  within  the  time  limited  by  the  secre- 
tary of  the  interior,  they  shall  receive  no  pay  for  such  addi- 
tional time  as  may  be  taken  by  them,  unless  the  secretary 
of  the  interior  for  good  cause  shown  shall  expressly  direct 
otherwise. 

"The  secretary  of  the  interior  may,  for  good  cause,  re- 
move any  member  of  any  town  site  commission,  tribal  or 
local,  in  any  of  said  nations,  and  may  fill  the  vacancy  thereby 
made  or  any  vacancy  otherwise  occurring  in  like  manner  as 
the  place  was  originally  filled. 

"It  shall  not  be  required  that  the  town  site  limits  estab- 
lished in  the  course  of  the  platting  and  disposing  of  town 
lots  and  the  corporate  limits  of  the  town,  if  incorporated, 
shall  be  identical  or  coextensive,  but  such  town  site  limits 
and  corporate  limits  shall  be  so  established  as  to  best  sub- 
serve the  then  present  needs  and  the  reasonable  prospective 
growth  of  the  town,  as  the  same  shall  appear  at  the  times 
when  such  limits  are  respectively  established:  Provided 
further,  Hint  the  exterior  limits  of  all  town  sites  shall  be 
designated  and  fixed  at  the  earliest  practicable  time  under 
iiilcs  ::!"1  regulations  prescribed  by  the  secretary  of  the 
interior. ' '  ■' 

sAct  of  March   1,   L901,  Sec.   10;     30  Stat.  L.  801. 
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Sec.  1657.  Town  sites  along  railroads  in  Choctaw,  Chicka- 
saw, Cherokee  or  Creek  nations. 
Upon  the  recommendation  of  the  Commission  to  the  Five 
Civilized  Tribes  the  secretary  of  the  interior  is  hereby 
authorized  at  any  time  before  allotment  to  set  aside  and 
reserve  from  allotment  any  lands  in  the  Choctaw,  Chicka- 
saw, Creek,  or  Cherokee  nations,  not  exceeding  one  hundred 
and  sixty  acres  in  any  one  tract,  at  such  stations  as  are  or 
shall  be  established  in  conformity  with  law  on  the  line  of 
any  railroad  which  shall  be  constructed  or  be  in  process  of 
construction  in  or  through  either  of  said  nations  prior  to 
the  allotment  of  the  lands  therein,  and  this  irrespective  of 
the  population  of  such  town  site  at  the  time.  Such  town  sites 
shall  be  surveyed,  laid  out,  and  platted,  and  the  lands  therein 
disposed  of  for  the  benefit  of  the  tribe  in  the  manner  herein 
prescribed  for  other  town  sites :  Provided  further,  that 
whenever  any  tract  of  land  shall  be  set  aside  as  herein 
provided  which  is  occupied  by  a  member  of  the  tribe,  such 
occupant  shall  be  fully  compensated  for  his  improvements 
thereon  under  such  rules  and  regulations  as  may  be  pre- 
scribed by  the  secretary  of  the  interior:  Provided,  that  here- 
after the  secretary  of  the  interior  may,  whenever  the  chief 
executive  or  principal  chief  of  said  nation  fails  or  refuses 
to  appoint  a  town  site  commissioner  for  any  town  or  to  fill 
any  vacancy  caused  by  the  neglect  or  refusal  of  the  toivn 
site  commissioner  appointed  by  the  chief  executive  or  prin- 
cipal chief  of  said  nation  to  qualify  or  act,  in  his  discretion 
appoint  a  commissioner  to  fill  the  vacancy  thus  created.6 

Sec.  1658.     Rights  of  persons  in  possession  of  town  lots  on 

which  improvements  have  been  made — Persons 

in  possession  of  lots  and  land,  rights  of — Sale 

of  town  lots — Taxes  on  town  lots. 

Any  person  in  rightful  possession  of  any  town  lot  having 

improvements  thereon,  other  than  temporary  buildings,  fenc- 

e  Act  of  March   I,   1901,  Sec.   10;      30  Stat.  L.  861. 
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ing,  and  tillage,  shall  have  the  right  to  purchase  such  lot 
by  paying  one-half  of  the  appraised  value  thereof,  but  if  he 
shall,  fail  -within  sixty  days  to  purchase  such  lot  and  make 
the  first  payment  thereon,  as  herein  provided,  the  lot  and 
improvements  shall  be  sold  at  public  auction  to  the  highest 
bidder,  under  direction  of  the  appraisement  commission,  at  a 
price  not  less  than  their  appraised  value,  and  the  purchaser 
shall  pay  the  purchase  price  to  the  owner  of  the  improve- 
ments, less  the  appraised  value  of  the  lot. 

Any  person  having  the  right  of  occupancy  of  a  residence 
or  business  lot,  or  both,  in  any  town,  whether  improved  or 
not,  and  owning  no  other  lot  or  land  therein,  shall  have  the 
right  to  purchase  such  lot  by  paying  one-half  of  the  ap- 
praised value  thereof. 

Any  person  holding  lands  within  a  town  occupied  by 
him  as  a  home,  also  any  person  who  had  at  the  time  of 
signing  this  agreement  purchased  any  lot,  tract,  or  parcel 
of  land  from  any  person  in  legal  possession  at  the  time, 
shall  have  the  right  to  purchase  the  lot  embraced  in  same 
by  paying  one-half  of  the  appraised  value  thereof,  not,  how- 
ever,  exceeding  four  acres. 

All  town  lots  not  having  thereon  improvements,  other 
than  temporary  buildings,  fencing,  and  tillage,  the  sale  or 
disposition  of  which  is  not  herein  otherwise  specifically  pro- 
vided for,  shall  be  sold  within  twelve  months  after  their 
appraisement,  under  direction  of  the  secretary  of  the  in- 
terior, after  due  advertisement,  at  public  auction  to  the 
highest  bidder  at  not  less  than  their  appraised  value. 

Any  person  having  the  right  of  occupancy  of  lands  in  any 
town  which  has  been  or  may  be  laid  out  into  town  lots, 
to  be  sold  at  public  auction  as  above,  shall  have  the  right 
to  purchase  one-fourth  of  all  the  lots  into  which  such  lands 
may  have  been  divided  at  two-thirds  of  their  appraised  value. 

"When  the  appraisement  of  any  town  lot  is  made,  upon 
which  any  person  lias  improvements  as  aforesaid,  said  ap- 
praisement commission  shall  notify  him  of  Hi*1  amount  of 
said    appraisement,    and    he    shall,    within    sixty    days    there- 
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after,  make  payment  of  ten  per  centum  of  the  amount  due 
for  the  lot,  as  herein  provided,  and  four  months  thereafter 
he  shall  pay  fifteen  per  centum  additional,  and  the  remainder 
of  the  purchase  money  in  three  equal  annual  installments, 
without  interest. 

Any  person  who  may  purchase  an  unimproved  lot  shall 
proceed  to  make  payment  for  same  in  such  time  and  manner 
as  herein  provided  for  the  payment  of  sums  due  on  improved 
lots,  and  if  in  any  case  any  amount  be  not  paid  when  due, 
it  shall  thereafter  bear  interest  at  the  rate  of  ten  per  centum 
per  annum  until  paid.  The  purchaser  may  in  any  case  at 
any  time  make  full  payment  for  any  town  lot. 

All  town  lots  purchased  by  citizens  in  accordance  with  the 
provisions  of  this  agreement  shall  be  free  from  incumbrance 
by  any  debt  contracted  prior  to  date  of  his  deed  therefor, 
except  for  improvements  thereon. 

No  taxes  shall  be  assessed  by  any  town  government  against 
any  town  lot  remaining  unsold,  but  taxes  may  be  assessed 
against  any  town  lot  sold  as  herein  provided,  and  the  same 
shall  constitute  a  lien  upon  the  interest  of  the  purchaser 
therein  after  any  payment  thereon  has  been  made  by  him, 
and  if  forfeiture  of  any  lot  be  made  all  taxes  assessed  against 
such  lot  shall  be  paid  out  of  any  money  paid  thereon  by  the 
purchaser.7 

Sec.  1859.  Location  of  cemeteries,  courthouses,  jails,  etc. — 
Colleges  and  churches. 
The  surveyors  may  select  and  locate  a  cemetery  within 
suitable  distance  from  each  town,  to  embrace  such  number 
of  acres  as  may  be  deemed  necessary  for  such  purpose,  and 
the  appraisement  commission  shall  appraise  the  same  at  not 
less  than  twenty  dollars  per  acre,  and  the  town  may  pur- 
chase the  land  by  paying  the  appraised  value  thereof;  and 
if  any  citizen  have  improvements  thereon,  other  than  fencing 

7  Act  of  March  1,   1901,  Sees.   11,  12,  13,  14,  15,  16  and  17;  30  Stat.  L. 
361. 
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and  tillage,  they  shall  he  appraised  by  said  commission  and 
paid  for  by  the  town.  The  town  authorities  shall  dispose  of 
the  lots  in  such  cemetery  at  reasonable  prices,  in  suitable 
sizes  for  burial  purposes,  and  the  proceeds  thereof  shall  be 
applied  to  the  general  improvement  of  the  property. 

The  United  States  may  purchase,  in  any  town  in  the  Creek 
Nation,  suitable  land  for  courthouses,  jails,  and  other  neces- 
sary public  buildings  for  its  use,  by  paying  the  appraised 
value  thereof,  the  same  to  be  selected  under  the  direction 
of  the  department  for  whose  use  such  buildings  are  to  be 
erected ;  and  if  any  person  have  improvements  thereon,  other 
than  temporary  buildings,  fencing,  and  tillage,  the  same  shall 
be  appraised  and  paid  for  by  the  United  States. 

Henry  Kendall  College,  Nazareth  Institute  and  Spaulding 
Institute,  in  Muskogee,  may  purchase  the  parcels  of  land 
occupied  by  them,  or  which  may  have  been  laid  out  for  their 
use  and  so  designated  upon  the  plat  of  said  town,  at  one-half 
of  their  appraised  value,  upon  conditions  herein  provided; 
and  all  other  schools  and  institutions  of  learning  located  in 
incorporated  towns  in  the  Creek  Nation  may,  in  like  manner, 
purchase  the  lots  or  parcels  of  land  occupied  by  them. 

All  town  lots  or  parts  of  lots,  not  exceeding  fifty  by  one 
hundred  and  fifty  feet  in  size,  upon  which  church  houses  and 
parsonages  have  been  erected,  and  which  are  occupied  as 
such  at  the  time  of  appraisement,  shall  be  properly  conveyed 
to  the  churches  to  which  such  improvements  belong  gratu- 
itously, and  if  such  churches  have  other  adjoining  lots 
inclosed,  actually  necessary  for  their  use,  they  may  purchase 
the   same   by  paying   one-half  the   appraised   value   thereof.8 

Sec.  1660.     Surveys  for  Clarksville,   Coweta,   Gibson  Station 
and  Mounds. 

The  towns  of  Clarksville,  Coweta,  Gibson  Station  and 
Mounds  may  be  surveyed  and  laid  out  in  town  lots  and 
necessary    streets    and    alleys,    and    platted    as    other   towns, 

8  Act  of  March   1,   1901,  Sees.  18,    19,  20  and  21;  30  Stat.  L.  861, 
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each  to  embrace  such  amount  of  land  as  may  be  deemed 
necessary,  not  exceeding  one  hundred  and  sixty  acres  for 
either,  and  in  manner  not  to  include  or  interfere  with  the 
allotment  of  any  citizen  selected  prior  to  the  date  of  this 
agreement,  which  survey  may  be  made  in  manner  provided 
for  other  towns;  and  the  appraisement  of  the  town  lots  of 
said  towns  may  be  made  by  any  committee  appointed  for 
either  of  the  other  towns  hereinbefore  named,  and  the 
lots  in  said  towns  may  be  disposed  of  in  like  manner  and 
on  the  same  conditions  and  terms  as  those  of  other  towns. 
All  of  such  work  may  be  done  under  the  direction  of  and 
subject  to  the  approval  of  the  secretary  of  the  interior.9 

Sec.  1661.    Allotment  deeds  and  records  thereof. 

Immediately  after  the  ratification  of  this  agreement  by 
Congress  and  the  tribe,  the  secretary  of  the  interior  shall 
furnish  the  principal  chief  with  blank  deeds  necessary  for 
all  conveyances  herein  provided  for,  and  the  principal  chief 
shall  thereupon  proceed  to  execute  in  due  form  and  deliver 
to  each  citizen  who  has  selected  or  may  hereafter  select  his 
allotment,  which  is  not  contested,  a  deed  conveying  to  him 
all  right,  title  and  interest  of  the  Creek  Nation  and  of  all 
other  citizens  in  and  to  the  lands  embraced  in  his  allotment 
certificate,  and  such  other  lands  as  may  have  been  selected 
by  him  for  equalization  of  his  allotment. 

The  principal  chief  shall,  in  like  manner  and  with  like 
effect,  execute  and  deliver  to  proper  parties  deeds  of  convey- 
ance in  all  other  cases  herein  provided  for.  All  lands  or 
town  lots  to  be  conveyed  to  any  one  person  shall,  so  far  as 
practicable,  be  included  in  one  deed,  and  all  deeds  shall  be 
executed  free  of  charge. 

All  conveyances  shall  be  approved  by  the  secretary  of  the 
interior,  which  shall  serve  as  a  relinquishment  to  the  grantee 
of  all  the  right,  title,  and  interest  of  the  United  States  in  and 
to  the  lands  embraced  in  his  deed. 

9  Act  of  March  1,   1901,   Sec.  22;   30  Stat.  L.  8B1. 
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Any  allotee  accepting  such  deed  shall  be  deemed  to  assent 
to  the  allotment  and  conveyance  of  all  the  lands  of  the  tribe, 
as  provided  herein,  and  as  a  relinquishment  of  all  his  right, 
title  and  interest  in  and  to  the  same,  except  in  the  proceeds 
of  lands  reserved  from  allotment. 

The  acceptance  of  deeds  of  minors  and  incompetents,  by 
persons  authorized  to  select  their  allotments  for  them,  shall 
be  deemed  sufficient  to  bind  such  minors  and  incompetents 
to  allotment  and  conveyance  of  all  other  lands  of  the  tribe, 
as  provided  herein. 

The  transfer  of  the  title  of  the  Creek  tribe  to  individual 
allotees  and  to  other  persons,  as  provided  in  this  agreement, 
shall  not  inure  to  the  benefit  of  any  railroad  company,  nor 
vest  in  any  railroad  company,  any  right,  title,  or  interest 
in  or  to  any  of  the  lands  in  the  Creek  Nation. 

All  deeds  when  so  executed  and  approved  shall  be  filed 
in  the  office  of  the  Dawes  Commission,  and  there  recorded 
without  expense  to  the  grantee,  and  such  records  shall  have 
like  effect  as  other  public  records.10 

Sec.  1662.     Reservation  of  lands  for  schools  and  other  insti- 
tutions. 
The    following   lands   shall   be   reserved    from   the    general 
allotment  herein  provided  for: 

(a)  All  lands  herein  set  apart  for  town  sites. 

(b)  All  lands  to  which,  at  the  date  of  the  ratification  of 
this  agreement,  any  railroad  company  may,  under  any  treaty 
or  act  of  Congress,  have  a  vested  right  for  right  of  way, 
depots,  station  grounds,  water  stations,  stock  yards,  or  sim- 
ilar uses  connected  with  the  maintenance  and  operation  of 
the  railroad. 

(c)  Forty  acres  for  the  Eufaula  High  School. 

(d)  Forty  acres  for  the  Wealaka  Boarding  School. 

(e)  Forty  acres  for  the  Newyaka  Boarding  School. 
(/)    Forty  acres  for  the  Wetuinka  Boarding  School. 

10  Act  of  March  1,  1901,  Sec.  23;     30  Stat.  L.  861. 
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(g)    Forty  acres  for  the  Euchee  Boarding  School. 

(h)    Forty  acres  for  the  Coweta  Boarding  School. 

(i)     Forty  acres  for  the  Creek  Orphan  Home. 

(j)  Forty  acres  for  the  Tallahassee  Colored  Boarding 
School. 

(k)  Forty  acres  for  the  Pecan  Creek  Colored  Boarding 
School. 

(I)     Forty  acres  for  the  Colored  Creek  Orphan  Home. 

(m)  All  lands  selected  for  town  cemeteries,  as  herein  pro- 
vided. 

(n)  The  lands  occupied  by  the  university  established  by 
the  American  Baptist  Home  Mission  Society,  and  located 
near  the  town  of  Muskogee,  to  the  amount  of  forty  acres, 
which  shall  be  appraised,  excluding  improvements  thereon, 
and  said  university  shall  have  the  right  to  purchase  the  same 
by  paying  one-half  the  appraised  value  thereof,  on  terms  and 
conditions  herein  provided.  All  improvements  made  by  said 
university  on  lands  in  excess  of  said  forty  acres  shall  be 
appraised  and  the  value  thereof  paid  to  it  by  the  person  to 
whom  such  lands  may  be  allotted. 

(o)  One  acre  each  for  the  six  established  Creek  court- 
houses with  the  improvements  thereon. 

(p)  One  acre  each  for  all  churches  and  schools  outside  of 
towns  now  regularly  used  as  such. 

All  reservations  under  the  provisions  of  this  agreement, 
except  as  otherwise  provided  herein,  when  not  needed  for 
the  purposes  for  which  they  are  at  present  used,  shall  be 
sold  at  public  auction  to  the  highest  bidder,  to  citizens  only, 
under  directions  of  the  secretary  of  the  interior.11 

Sec.  1663.     Cities  are  authorized  to  issue  bonds  for  certain 

public    improvements — Municipal    corporations. 

Authority  is  hereby  conferred  upon  municipal  corporations 

in  the  Creek  Nation,  with  the  approval  of  the  secretary  of 

the  interior,   to   issue  bonds   and   borrow   money  thereon  for 

ii  Act  of  March  1,  1901,  Sec.  24;    30  Stat.  L.  861. 
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sanitary  purposes,  and  for  the  construction  of  sewers,  light- 
ing plants,  waterworks,  and  schoolhouses,  subject  to  all  the 
provisions  of  laws  of  the  United  States  in  force  in  the  organ- 
ized Territories  of  the  United  States  in  reference  to  munic- 
ipal indebtedness  and  issuance  of  bonds  for  public  purposes; 
and  said  provisions  of  law  are  hereby  put  in  force  in  said 
nation  and  made  applicable  to  the  cities  and  towns  therein 
the  same  as  if  specially  enacted  in  reference  thereto.12 

Sec.    1664.    Loyal    Creek   claims    and   self-emigration    claims 
how  decided. 

All  claims  of  whatever  nature,  including  the  "Loyal 
Creek  claim"  under  article  four  of  the  treaty  of  eighteen 
hundred  and  sixty-six,  and  the  "Self-emigration  claim" 
under  article  twelve  of  the  treaty  of  eighteen  hundred  and 
thirty-two,  which  the  tribe  or  any  individual  thereof  may 
have  against  the  United  States,  or  any  other  claim  arising 
under  the  treaty  of  eighteen  hundred  and  sixty-six,  or  any 
claim  which  the  United  States  may  have  against  said  tribe, 
shall  be  submitted  to  the  Senate  of  the  United  States  for 
determination ;  and  within  two  years  from  the  ratification 
of  this  agreement  the  Senate  shall  make  final  determination 
thereof:  and  in  the  event  that  any  sums  are  awarded  the 
f;aid  tribe,  or  any  citizen  thereof,  provision  shall  be  made 
for  immediate  payment  of  same. 

Of  these  claims  the  "Loyal  Creek  claim,"  for  what  they 
suffered  because  of  their  loyalty  to  the  United  States  Gov- 
ernment during  the  civil  war,  long  delayed,  is  so  urgent  in 
its  character  that  the  parties  to  tbis  agreement  express  the 
hope  that  it  may  receive  consideration  and  be  determined 
at  tbe  earliest  practicable  moment. 

Any  otber  claim  wbich  the  Creek  Nation  may  have  against 
the  United  States  may  be  prosecuted  in  the  court  of  claims 
of  the  United   Si  ales,   with    right   of  appeal   to   the   Supreme 

"  Act  of  March   1,  1901,  Roc.  25;     30  Stat.  L.  861. 
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Court ;    and   jurisdiction    to    try    and    determine    such    claim 
is  hereby  conferred  upon  said  courts.13 

Sec.  1665.     Tribal  funds  capitalized  for  equalizing  allotments. 

All  treaty  funds  of  the  tribe  shall  hereafter  be  capitalized 
for  the  purpose  of  equalizing  allotments  and  for  the  other 
purposes  provided  in  this  agreement.14 

Sec.  1666.     Citizenship  rolls,  how  made  up. 

No  person,  except  as  herein  provided,  shall  be  added  to  the 
rolls  of  citizenship  of  said  tribe  after  the  date  of  this  agree- 
ment, and  no  person  whomsoever  shall  be  added  to  said 
rolls  after  the  ratification  of  this  agreement. 

All  citizens  who  were  living  on  the  first  day  of  April, 
eighteen  hundred  and  ninety-nine,  entitled  to  be  enrolled 
under  section  twenty-one  of  the  act  of  Congress,  approved 
June  twenty-eighth,  eighteen  hundred  and  ninety-eight,  enti- 
tled "An  act  for  the  protection  of  the  people  of  the  Indian 
Territory,  and  for  other  purposes,"  shall  be  placed  upon 
the  rolls  to  be  made  by  said  commission  under  said  act  of 
Congress,  and  if  any  such  citizen  has  died  since  that  time, 
or  may  hereafter  die,  before  receiving  his  allotment  of  lands 
and  distributive  share  of  all  the  funds  of  the  tribe,  the  lands 
and  money  to  which  he  would  be  entitled,  if  living,  shall 
descend  to  its  heirs  according  to  the  laws  of  descent  and 
distribution  of  the  Creek  Nation,  and  be  allotted  and  distrib- 
uted to  them   accordingly. 

All  children  born  to  citizens  so  entitled  to  enrollment,  up 
to  and  including  the  first  day  of  July,  nineteen  hundred,  and 
then  living,  shall  be  placed  on  the  rolls  made  by  said  com- 
mission ;  and  if  any  such  child  die  after  said  date,  the  lands 
and  moneys  to  which  it  would  be  entitled,  if  living,  shall 
descend  to  its  heirs,  according  to  the  laws  of  descent  and 
distribution  of  the  Creek  Nation,  and  be  allotted  and  distrib- 
uted to  them  accordingly. 

is  Act  of  March  1,  1901,  Sec.  26;  "Act  of  March  1,  1901,  Sec.  27; 

SO  Stat.  L.  861.  30  Stat.  L.  861. 
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The  rolls  so  made  by  said  commission,  when  approved  by 
the  secretary  of  the  interior,  shall  be  the  final  rolls  of  citizen- 
ship of  said  tribe,  upon  which  the  allotment  of  all  lands 
and  the  distribution  of  all  moneys  and  other  property  of  the 
tribe  shall  be  made,   and  to  no   other  persons. 

Said  commission  shall  have  authority  to  enroll  as  Creek 
citizens  certain  full-blood  Creek  Indians  now  residing  in  the 
Cherokee  Nation,  and  also  certain  full-blood  Creek  Indians 
now  residing  in  the  Creek  Nation  who  have  recently  removed 
there  from  the  State  of  Texas,  and  the  families  of  full-blood 
Creeks  who  now  reside  in  Texas,  and  such  other  recognized 
citizens  found  on  the  Creek  rolls  as  might,  by  reason  of  non- 
residence,  be  excluded  from  enrollment  by  section  twenty- 
one  of  said  act  of  Congress  approved  June  twenty-eighth, 
eighteen  hundred  and  ninety-eight:  Provided,  that  such  non- 
residents shall,  in  good  faith,  remove  to  the  Creek  Nation 
before  said  commission  shall  complete  the  rolls  of  Creek 
citizens  as  aforesaid.15 

Sec.  1667.    Lien  for  enforcement  of  deferred  payments  under 
this  agreement — Manner  of  payment  of  moneys 
to  tribe — Payment  of  money  to  equalize  allot- 
ments— Expense  of  surveys. 
All  deferred  payments,  under  provisions  of  this  agreement, 
shall  constitute  a  lien  in  favor  of  the  tribe  on  the  property 
for  which  the  debt  was  contracted,  and  if,  at  the  expiration 
of  two  years   from   the   date   of  payment   of  the   fifteen   per 
centum   aforesaid,   default  in   any   annual  payment  has   been 
made,   the   lien   for   the   payment   of  all   purchase   money   re- 
maining unpaid  may  be  enforced  in  the  United  States  court 
within   the  jurisdiction   of  which  the  town  is  located  in   the 
same  manner  as  vendor's  liens  are  enforced;  such  suit  being 
brought  in  the  name  of  the  principal  chief,  for  the  benefit  of 
the  tribe. 

is  Act  of  March   1,  1001,  Sees.  28    and  29;    30  Stat.  L.   861. 
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All  moneys  to  be  paid  to  the  tribe  under  any  of  the  pro- 
visions of  this  agreement  shall  be  paid,  under  direction  of 
the  secretary  of  the  interior,  into  the  treasury  of  the  United 
States  to  the  credit  of  the  tribe,  and  an  itemized  report 
thereof  shall  be  made  monthly  to  the  secretary  of  the  interior 
and  to  the  principal  chief. 

All  funds  of  the  tribe,  and  all  moneys  accruing  under  the 
provisions  of  this  agreement,  when  needed  for  the  purposes 
of  equalizing  allotments  or  for  any  other  purposes  herein 
prescribed,  shall  be  paid  out  under  the  direction  of  the 
secretary  of  the  interior;  and  when  required  for  per  capita 
payments,  if  any,  shall  be  paid  out  directly  to  each  indi- 
vidual by  a  bonded  officer  of  the  United  States,  under  direc- 
tion of  the  secretary  of  the  interior,  without  unnecessary 
delay. 

No  funds  belonging  to  said  tribe  shall  hereafter  be  used 
or  paid  out  for  any  purposes  by  any  officer  of  the  United 
States  without  consent  of  the  tribe,  expressly  given  through 
its  national  council,  except  as  herein  provided. 

The  United  States  shall  pay  all  expenses  incident  to  the 
survey,  platting  and  disposition  of  town  lots,  and  of 
allotment  of  lands  made  under  the  provisions  of  this  agree- 
ment, except  where  the  town  authorities  have  been  or  may 
be  duly  authorized  to  survey  and  plat  their  respective  towns 
at  the  expense  of  such  town.16 

Sec.  1668.    Parents  the  natural  guardian  of  minors — Guard- 
ians appointed  by  the  court. 

Parents  shall  be  the  natural  guardians  of  their  children, 
and  shall  act  for  them  as  such  unless  a  guardian  shall  have 
been  appointed  by  a  court  having  jurisdiction ;  and  parents 
so  acting  shall  not  be  required  to  give  bond  as  guardians 
unless  by  order  of  such  court,  but  they,  and  all  other  persons 
having  charge  of  lands,  moneys,  and  other  property  be- 
longing  to   minors   and   incompetents,    shall    be    required    to 

18  Act  of  March  1,  1901,  Sees.  30,    31,  32,  33  and  34;  30  Stat.  L.  861. 
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make  proper  accounting  therefor  in  the  court  having  juris- 
diction thereof  in  manner  deemed  necessary  for  the  preserva- 
tion of  such  estate.17 

Sec.    1669.     Lease   of   lands   by   allotees    and    disposition    of 
timber. 

Creek  citizens  may  rent  their  allotments,  when  selected, 
for  a  term  not  exceeding  one  year,  and  after  receiving  title 
thereto  without  restriction,  if  adjoining  allotees  are  not 
injured  thereby,  and  cattle  grazed  thereon  shall  not  be  liable 
to  any  tribal  tax;  but  when  cattle  are  introduced  into  the 
Creek  Nation  and  grazed  on  lands  not  selected  by  citizens, 
the  secretary  of  the  interior  is  authorized  to  collect  from 
the  owners  thereof  a  reasonable  grazing  tax  for  the  benefit 
of  the  tribe;  and  section  twenty-one  hundred  and  seventeen, 


it  Act  of  March  1,  1901,  Sec.  35; 
30  Stat.  L.  861. 

*  All  Seminole  citizens  who  have 
heretofore  settled  and  made  homes 
upon  lands  belonging  to  the  Creeks 
may  there  take,  for  themselves  and 
their  families,  such  allotments  as 
they  would  be  entitled  to  take  of 
Seminole  lands,  and  all  Creek  citi- 
zens who  have  heretofore  settled 
and  made  homes  upon  lands  belong- 
ing to  Seminoles  may  there  take, 
for  themselves  and  their  families, 
allotments  of  one  hundred  and  sixty 
acres  each,  and  if  the  citizens  of 
one  tribe  thus  receive  a  greater 
number  of  acres  than  the  citizens 
of  the  other,  the  excess  shall  be  paid 
for  by  such  tribe,  at  a  pric*  to  be 
agreed  upon  by  the  principal  chiefs 
of  the  two  tribes,  and  if  they  fail 
to  agree,  the  price  shall  be  fixed  by 
the  Indian  agent,  but  the  citizenship 
of  persons  so  taking  allotments  shall 
in  no  wise  be  affected   thereby. 

Titles  shall  be  conveyed  to  Sem- 
inoles selecting  allotments  of  Creek 


lands  in  manner  herein  provided  for 
conveyance  of  Creek  allotments,  and 
titles  shall  be  conveyed  to  Creeks 
selecting  allotments  of  Seminole 
lands  in  manner  provided  in  tiie 
Seminole  agreement,  dated  Decem- 
ber sixteenth,  eighteen  hundred  and 
ninety-seven,  for  conveyance  of  Sem- 
inole allotments:  Provided,  That 
deeds  shall  be  executed  to  allotees 
immediately  after  selection  of  allot- 
ment is  made. 

This  provision  shall  not  take 
effect  until  after  it  shall  have  been 
separately  and  specifically  approved 
by  the  Seminole  general  council; 
and  if  not  approved  by  either,  it 
shall  fail  altogether,  and  be  elim- 
inated from  this  agreement  without 
impairing  any  other  of  its  provi- 
sions. Act  of  March  1,  1901,  Sec.  36 ; 
30  Stat.  L.  861. 


*  Section  30  is  eliminated  from 
this  agreement,  having  faiied  of  ap- 
proval by  the  Creek  and  Seminole 
councils. 
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Kevised  Statutes  of  the  United  States,  shall  not  hereafter 
apply  to  Creek  lands. 

After  any  citizen  has  selected  his  allotment  he  may  dispose 
of  any  timber  thereon,  but  if  he  dispose  of  such  timber,  or 
any  part  of  same,  he  shall  not  thereafter  select  other  lands 
in  lieu  thereof,  and  his  allotment  shall  be  appraised  as  if  in 
condition   when   selected. 

No  timber  shall  be  taken  from  lands  not  so  selected,  and 
disposed  of,  without  payment  of  reasonable  royalty  thereon, 
under  contract  to  be  prescribed  by  the  secretary  of  the 
interior. 

No  noncitizen  renting  lands  from  a  citizen  for  agricultural 
purposes,  as  provided  by  law,  whether  such  lands  have  been 
selected  as  an  allotment  or  not,  shall  be  required  to  pay  any 
permit  tax.18 

Sec.  1670.    Schools  and  maintenance  thereof. 

The  Creek  school  fund  shall  be  used,  under  the  direction 
of  the  secretary  of  the  interior,  for  the  education  of  Creek 
citizens,  and  the  Creek  schools  shall  be  conducted  under  rules 
and  regulations  prescribed  by  him,  under  direct  supervision 
of  the  Creek  school  superintendent  and  a  supervisor  ap- 
pointed by  the  secretary,  and  under  Creek  laws,  subject  to 
such  modifications  as  the  secretary  of  the  interior  may  deem 
necessary  to  make  the  schools  most  effective  and  to  produce 
the  best  possible  results. 

All  teachers  shall  be  examined  by  or  under  direction  of 
said  superintendent  and  supervisor,  and  competent  teachers 
and  other  persons  to  be  engaged  in  and  about  the  schools 
with  good  moral  character  only  shall  be  employed,  but  where 
all  qualifications  are  equal,  preference  shall  be  given  to 
citizens  in  such  employment. 

All  moneys  for  running  the  schools  shall  be  appropriated 
by  the  Creek  national  council,  not  exceeding  the  amount  of 
the   Creek   school   fund,   seventy-six   thousand    four   hundred 

is  Act  of  March  1,  1901,  Sees.  37,   38  and  39;    30  Stat.  L.  861. 
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and  sixty-eight  dollars  and  forty  cents;  but  if  it  fail  or 
refuse  to  make  the  necessary  appropriations  the  secretary 
of  the  interior  may  direct  fhe  use.  of  a  sufficient  amount  of 
the  school  funds  to  pay  all  expenses  necessary  to  the  efficient 
conduct  of  the  schools,  strict  account  thereof  to  be  rendered 
to  him  and  to  the  principal  chief. 

All  accounts  for  expenditures  in  running  the  schools  shall 
be  examined  and  approved  by  said  superintendent  and  super- 
visor, and  also  by  the  general  superintendent  of  Indian 
schools,  in  Indian  Territory,  before  payment  thereof  is  made. 

If  the  superintendent  and  supervisor  fail  to  agree  upon 
any  matter  under  their  direction  or  control,  it  shall  be 
decided  by  said  general  superintendent,  subject  to  appeal 
to  the  secretary  of  the  interior;  but  his  decision  shall  govern 
until  reversed  by  the  secretary.19 

Sec.  1671.  General  provisions  for  the  carrying  out  of  this 
agreement. 

The  provisions  of  section  thirteen  of  the  act  of  Congress 
approved  June  twenty-eighth,  eighteen  hundred  and  ninety- 
eight,  entitled  "An  act  for  the  protection  of  the  people  of 
the  Indian  Territory,  and  for  other  purposes,"  shall  not 
apply  to  or  in  any  manner  affect  the  lands  or  other  prop- 
erty of  said  tribe,  or  be  in  force  in  the  Creek  Nation,  and 
no  act  of  Congress  or  treaty  provision  inconsistent  with  this 
agreement  shall  be  in  force  in  said  nation,  except  section 
fourteen  of  said  last  mentioned  act,  which  shall  continue  in 
force  as  if  this  agreement  had  not  been  made. 

Xo  act,  ordinance,  or  resolution  of  the  national  council 
of  the  Creek  Nation  in  any  manner  affecting  the  lands  of 
the  tribe,  or  of  individuals  after  allotment,  or  the  moneys  or 
other  properly  of  the  tribe,  or  of  the  citizens  1  hereof,  except 
appropriations  for  the  necessary  incidental  and  salaried 
expenses  of  the  Creek  government  as  herein  limited,  shall 
be  of  any  validity   until   approved   by   the  President   of  the 

"Act  of  March    1,   1901,  Sec.  40;      30  Stat.  L.  861. 
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United  States.  When  any  such  act,  ordinance,  or  resolution 
shall  be  passed  by  said  council  and  approved  by  the  prin- 
cipal chief,  a  true  and  correct  copy  thereof,  duly  certified, 
shall  be  immediately  transmitted  to  the  President,  who  shall, 
within  thirty  days  after  received  by  him,  approve  or  dis- 
approve the  same.  If  disapproved,  it  shall  be  so  indorsed 
and  returned  to  the  principal  chief;  if  approved,  the 
approval  shall  be  indorsed  thereon,  and  it  shall  be  published 
in  at  least  two  newspapers  having  a  bona  fidv  circulation  in 
the  Creek  Nation. 

The  United  States  agrees  to  maintain  strict  laws  in  said 
nation  against  the  introduction,  sale,  barter,  or  giving  away 
of  liquors  or  intoxicants  of  any  kind  whatsoever. 

This  agreement  shall  in  no  wise  affect  the  provisions  of 
existing  treaties  between  the  United  States  and  said  tribe 
except  so  far  as  inconsistent  therewith. 

All  things  necessary  to  carrying  into  effect  the  provisions 
of  this  agreement,  not  otherwise  herein  specifically  provided 
for,  shall  be  done  under  authority  and  direction  of  the 
secretary  of  the  interior. 

The  tribal  government  of  the  Creek  Nation  shall  not 
continue  longer  than  March  fourth,  nineteen  hundred  and 
six,  subject  to  such  further  legislation  as  Congress  may  deem 
proper. 

Nothing  contained  in  this  agreement  shall  be  construed  to 
revive  or  re-establish  the  Creek  courts  which  have  been  abol- 
ished by  former  acts  of  Congress.20 

2o  Approved  March   1,   1901,  Sees.       1901;    proclaimed  by  the  president, 
41,  42,  43.  44,  45,  46  and  47;   rati-       June  25,   1901. 
fied  by  the  Creek  council  May  25, 
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Sec.   1672.     Preamble   to   supplemental   agreement   of   Creek 
Tribe. 

The  following  supplemental  agreement,   submitted  by  cer- 
tain commissioners  of  the  Creek  tribe   of  Indians,   as  herein 
amended,  is  hereby  ratified  and  confirmed  on  the  part  of  the 
United  States,  and  the  same  shall  be  of  full  force  and  effect 
1175 
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if  ratified  by  the  Creek  tribal  council  on  or  before  the  first 
day  of  September,  nineteen  hundred  and  two,  which  said 
supplemental  agreement  is  as  follows : 

This  agreement  by  and  between  the  United  States,  entered 
into  in  its  behalf  by  the  Commission  to  the  Five  Civilized 
Tribes,  Henry  L.  Dawes,  Tarns  Bixby,  Thomas  B.  Needles 
and  Clinton  R.  Breckenridge,  duly  appointed  and  authorized 
thereunto  and  the  Muskogee  (or  Creek)  tribe  of  Indians, 
in  Indian  Territory,  entered  into  in  behalf  of  the  said  tribe 
by  Pleasant  Porter,  principal  chief;  Roley  Mcintosh,  Thomas 
W.  Perryman,  Amos  Mcintosh  and  David  M.  Hodge,  com- 
missioners duly  appointed  and  authorized  thereunto,  wit- 
nesseth,  that  in  consideration  of  the  mutual  undertakings 
herein  contained  it  is  agreed  as  follows : 1 

Sec.  1673.    Definition  of  terms. 

The  words  "Creek"  and  "Muskogee"  as  used  in  this 
agreement,  shall  be  deemed  sj^nonymous,  and  the  words 
"Nation"  and  "tribe"  shall  each  be  deemed  to  refer  to  the 
Muskogee  Nation  or  Muskogee  tribe  of  Indians  in  Indian 
Territory.  The  words  "principal  chief"  shall  be  deemed  to 
refer  to  the  principal  chief  of  the  Muskogee  Nation.  The 
words  "citizen"  or  "citizens"  shall  be  deemed  to  refer  to  a 
member  or  members  of  the  Muskogee  tribe  or  nation  of 
Indians.  The  word  "commissioner"  shall  be  deemed  to 
refer  to  the  United  States  Commission  to  the  Five  Civilized 
Tribes.2 

Sec.  1674.     Amendment  of  section  two  of  the  Original  Creek 
Agreement. 
Section  two  of  the  agreement  ratified  by  act  of  Congress 
approved    March,    nineteen    hundred    and    one    (31    Stat.    L., 


i  Act  of  June  30,  1902;  30  Stat.  L.  =  Act  of  June  30,  1902;  32  Stat.  L. 

500.  500. 
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861),  is  amended  and  as  so  amended  is  re-enacted  to  read 
as  follows : 

All  lands  belonging  to  the  Creek  tribe  of  Indians  in 
Indian  Territory  except  town  sites  and  lands  reserved 
for  Creek  schools  and  churches,  railroads  and  town  ceme- 
teries, in  accordance  with  the  provisions  of  the  act  of  Con- 
gross  approved  March  one,  nineteen  hundred  and  one  (31 
Stat.  L.,  861),  shall  be  appraised  at  not  to  exceed  $6.50  per 
acre,  excluding  only  lawful  improvements  on  lands  in  actual 
cultivation. 

Such  appraisement  shall  be  made,  under  the  direction  and 
supervision  of  the  Commission  to  the  Five  Civilized  Tribes, 
by  such  number  of  committees  with  necessary  assistance  as 
may  be  deemed  necessary  to  expedite  the  work,  one  member 
of  each  committee  to  be  appointed  by  the  principal  chief. 
Said  commission  shall  have  authority  to  revise  and  adjust 
the  work  of  said  committees;  and  if  the  members  of  any 
committee  fail  to  agree  as  to  the  value  of  any  tract  of  land, 
the  value  thereof  shall  be  fixed  by  said  commission.  The 
appraisement  so  made  shall  be  submitted  to  the  secretary  of 
the  interior  for  approval.3 

Sec.  1675.  Amendment  of  paragraph  two  of  section  three  of 
Original  Creek  Agreement. 

Paragraph  two  of  section  three  of  the  agreement  ratified 
by  said  act  of  Congress  approved  March  one,  nineteen  hun- 
dred and  one,  is  amended  and  as  so  amended  is  re-enacted  to 
read  as   follows: 

If  any  citizen  select  lands,  the  appraised  value  of  which 
is  $6.50  per  acre,  he  shall  not  receive  any  further  distribu- 
tion of  property  or  funds  of  the  tribe  until  all  other  citizens 
have  received  lands  and  moneys  equal  in  value  to  his  allot- 
ment.4 


3  Act    of    June    1,    1902,    Sec.    2;  *  Act   of    June    1,    1902,    Sec.    3; 

32  Stat.  L.  500.  32  Stat.  L.  500. 
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Sec.  1676.  Commission  to  have  exclusive  jurisdiction  in  con- 
troversies between  citizens  as  to  selection  of 
lands. 

Exclusive  jurisdiction  is  hereby  conferred  upon  the  Com- 
mission to  the  Five  Civilized  Tribes  to  determine,  under  the 
direction  of  the  secretary  of  the  interior,  all  controversies 
arising  between  citizens  as  to  their  right  to  select  certain 
tracts  of  land.5 

Where  is  it  shown  to  the  satisfaction  of  said  commission 
that  it  was  the  intention  of  a  citizen  to  select  lands  which 
include  his  home  and  improvements,  but  that  through  error 
and  mistake  he  had  selected  land  which  did  not  include 
said  home  and  improvements,  said  commission  is  authorized 
to  cancel  said  selection  and  the  certificate  of  selection  or 
allotment  embracing  said  lands,  and  permit  said  citizen  to 
make  a  new  selection  including  said  home  and  improve- 
ments; and  should  said  land  including  said  home  and 
improvements  have  been  selected  by  any  other  citizen  of  said 
nation,  the  citizen  owning  said  home  and  improvements 
shall  be  permitted  to  file,  within  ninety  days  from  the 
ratification  of  this  agreement,  a  contest  against  the  citizen 
having  previously  selected  the  same,  and  shall  not  be 
prejudiced  therein  by  reason  of  lapse  of  time  or  any 
provision   of  law   or  rules   and  regulations  to   the   contrary.6 

Sec.  1677.     Descent  and  distribution  in  the  Creek  Nation  to 
be   governed   by   chapter   forty-nine    of   Mans- 
field's Digest  of  the  Statutes  of  Arkansas. 
The  provisions  of  the  act  of  Congress  approved  March  one, 
nineteen  hundred  and   one    (31   Stat.   L.,   861),   in  so   far  as 
they  provide   for   descent   and   distribution   according   to   the 
laws    of    the    Creek    Nation,    are    hereby    repealed    and    the 
descent    and    distribution    of   land    and    money    provided    for 
by  said  act  shall  be  in  accordance  with  chapter  forty-nine  of 


s  Act    of    June    1,    1902,    Sec.    4;  « Act    of   June    1,    1902,    Sec.    5; 

32  Stat.  L.  500.  32  Stat.  L.  500. 
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Mansfield's  Digest  of  the  Statutes  of  Arkansas,  now  in  force 
in  Indian  Territory:  Provided,  that  only  citizens  of  the 
Creek  Nation,  male  and  female,  and  their  Creek  descendants 
shall  inherit  lands  of  the  Creek  Nation:  And  provided, 
further,  that  if  there  be  no  person  of  Creek  citizenship  to 
take  the  descent  and  distribution  of  said  estate,  then  the 
inheritance  shall  go  to  noncitizen  heirs  in  the  order  named 
in  said  chapter  forty-nine.7 

Sec.  1678.     What  children  entitled  to  enrollment. 

All  children  born  to  those  citizens  who  are  entitled  to 
enrollment  as  provided  by  the  act  of  Congress  approved 
March  one,  nineteen  hundred  and  one  (31  Stat.  L.,  861), 
subsequent  to  July  one,  nineteen  hundred,  and  up  to  and 
including  May  twenty-five,  nineteen  hundred  and  one,  and 
living  upon  the  latter  date,  shall  be  placed  on  the  rolls 
made  by  said  commission.  And  if  any  such  child  has  died 
since  May  twenty-five,  nineteen  hundred  and  one,  or  may 
hereafter  die  before  receiving  his  allotment  of  lands  and 
distributive  share  of  the  funds  of  the  tribe,  the  lands  and 
moneys  to  which  he  would  be  entitled  if  living  shall  descend 
to  his  heirs  as  herein  provided,  and  be  allotted  and  dis- 
tributed to  them  accordingly. 

All  children  who  have  not  heretofore  been  listed  for  en- 
rollment, living  May  twenty-five,  nineteen  hundred  and  one, 
born  to  citizens  whose  names  appear  upon  the  authenticated 
rolls  of  eighteen  hundred  and  ninety,  or  upon  the  authenti- 
cated rolls  of  eighteen  hundred  and  ninety-five  and  entitled 
to  enrollment  as  provided  by  the  act  of  Congress  approved 
March  one,  nineteen  hundred  and  one  (31  Stat.  L.,  861), 
shall  be  placed  on  the  rolls  made  by  said  commission.  And 
if  any  such  child  has  died  since  May  twenty-five  nineteen 
hundred  and  one,  or  may  hereafter  die,  before  receiving  his 
allotment  of  lands  and  distributive  share  of  the  funds  of  the 
tribe,  the  lands   and  moneys  to  which  he  would  be   entitled 

7  Act   of    Juno    20,    1902,    Sec.    G;     32  Stat.  L.  500. 
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if  living  shall  descend  to  his  heirs  as  herein  provided  and 
be   allotted   and   distributed   to   them   accordingly. 

If  the  rolls  of  citizenship  provided  for  by  the  act  of 
Congress  approved  March  one,  nineteen  hundred  and  one 
(31  Stat.  L.,  861),  shall  have  been  completed  by  said  com- 
mission prior  to  the  ratification  of  this  agreement,  the  names 
of  children  entitled  to  enrollment  under  the  provisions  of 
sections  seven  and  eight  hereof,  shall  be  placed  upon  a 
supplemental  roll  of  citizens  of  the  Creek  Nation,  and  said 
supplemental  roll  when  approved  by  the  secretary  of  the 
interior  shail  in  all  respects  be  held  to  be  a  part  of  the  final 
rolls  of  citizenship  of  said  tribe :  Provided,  that  the  Dawes 
Commission  be,  and  is  hereby,  authorized  to  add  the  follow- 
ing persons  to  the  Creek  roll :  Nar-wal-le-pe-se,  Mary  Wash- 
ington, Walter  Washington  and  Willie  Washington,  who  are 
Creek  Indians,  but  whose  names  were  left  off  the  roll 
through  neglect  on  their  part.8 

Sec.   1679.     Establishment   of  public   roads. 

Public  highways  or  roads  three  rods  in  width,  being  one 
and  one-half  rods  on  each  side  of  the  section  line,  may  be 
established  along  all  section  lines  without  any  compensation 
being  paid  therefor;  and  all  allotees,  purchasers,  and  others 
shall  take  the  title  to  such  lands  subject  to  this  provision. 
And  public  highways  or  roads  may  be  established  elsewhere 
whenever  necessary  for  the  public  good,  the  actual  value 
of  the  land  taken  elsewhere  than  along  section  lines  to  be 
determined  under  the  direction  of  the  secretary  of  the 
interior  while  the  tribal  government  continues,  and  to  be 
paid  by  the  Creek  Nation  during  that  time ;  and  if  buildings 
or  other  improvements  are  damaged  in  consequence  of  the 
establishment  of  such  public  highways  or  roads,  whether 
along  section  lines  or  elsewhere,  such  damages,  during  the 
continuance  of  the  tribal  government,  shall  be  determined 
and  paid  in  the  same  manner.9 

« Act   of  June   20,    1902,   Sees.   7,  9  Act    of   June    1,    1902,    Sec.    10; 

8  and  9-   32  Stat.  L.  500.  32  Stat.  L.  500. 
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Sec.  1680.     Town  site  provisions  and  regulations. 

In  all  instances  of  the  establishment  of  town  sites  in  ac- 
cordance with  the  provisions  of  the  act  of  Congress  approved 
May  thirty-one,  nineteen  hundred  (31  Stat.  L.,  231),  or  those 
of  section  ten  of  the  agreement  ratified  by  act  of  Congress 
approved  March  one,  nineteen  hundred  and  one  (31  Stat.  L., 
861),  authorizing  the  secretary  of  the  interior,  upon  the 
recommendation  of  the  Commission  to  the  Five  Civilized 
Tribes,  at  any  time  before  allotment,  to  set  aside  and  reserve 
from  allotment  any  lands  in  the  Creek  Nation  not  exceeding 
one  hundred  and  sixty  acres  in  any  one  tract,  at  such  sta- 
tions as  are  or  shall  be  established  in  conformity  with  law 
on  the  line  of  any  railroad  which  shall  be  constructed,  or 
be  in  process  of  construction,  in  or  through  said  nation 
prior  to  the  allotment  of  lands  therein,  any  citizen  who 
shall  have  previously  selected  such  town  site,  or  any  portion 
thereof,  for  his  allotment,  or  who  shall  have  been  by  reason 
of  improvements  therein  entitled  to  select  the  same  for  his 
allotment,  shall  be  paid  by  the  Creek  Nation  the  full  value 
of  his  improvements  thereon  at  the  time  of  the  establishment 
of  the  town  site,  under  rules  and  regulations  to  be  pre- 
scribed by  the  secretary  of  the  interior:  Provided,  however, 
that  such  citizens  may  purchase  any  of  said  lands  in  accord- 
ance with  the  provisions  of  the  act  of  March  one,  nineteen 
hundred  and  one  (31  Stat.  L.,  61)  :  And  provided  further, 
that  the  lands  which  may  hereafter  be  set  aside  and  reserved 
for  town  sites  upon  recommendation  of  the  Dawes  Com- 
mission as  herein  provided  shall  embrace  such  acreage  as 
may  be  necessary  for  the  present  needs  and  reasonable  pros- 
pective growth  of  such  town  sites,  and  not  to  exceed  six 
hundred  and  forty  acres  for  each  town  site,  and  ton  per  cent, 
of  the  net  proceeds  arising  from  the  sale  of  that  portion  of 
the  land  within  the  town  site  so  selected  by  him,  or  which 
In-  was  so  entitled  to  select;  and  this  shall  be  in  addition 
to  his  right  to  receive  from  other  lands  an  allotment  of  one 
hundred  and  sixty  acres.10 

io  Act  of   June    1,    1002,   Sec.    11;      32  Stat.  L.  f>00. 
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Sec.  1681.    Regulations  as  to  cemeteries. 

A  cemetery  other  than  a  town  cemetery  included  within 
the  boundaries  of  an  allotment  shall  not  be  desecrated  by 
tillage  or  otherwise,  but  no  interment  shall  be  made  therein 
except  with  the  consent  of  the  allotee,  and  any  person 
desecrating  by  tillage  or  otherwise  a  grave  or  graves  in  a 
cemetery  included  within  the  boundaries  of  an  allotment 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  be 
punished  as  provided  in  section  five  hundred  and  sixty-seven 
of  Mansfield's  Digest  of  the  Statutes  of  Arkansas. 

Whenever  the  town  site  surveyors  of  any  town  in  the 
Creek  Nation  shall  have  selected  and  located  a  cemetery,  as 
provided  in  section  eighteen  of  the  act  of  Congress  approved 
March  one,  nineteen  hundred  and  one  (31  Stat.  L.,  861),  the 
town  authorities  shall  not  be  authorized  to  dispose  of  lots 
in  such  cemetery  until  payment  shall  have  been  made  to  the 
Creek  Nation  for  land  used  for  said  cemetery,  as  provided 
in  said  act  of  Congress,  and  if  the  town  authorities  fail  or 
refuse  to  make  payment  as  aforesaid  within  one  year  of  the 
approval  of  the  plat  of  said  cemetery  by  the  secretary  of  the 
interior,  the  land  so  reserved  shall  revert  to  the  Creek 
Nation  and  be  subject  to  allotment.  And  for  lands  hereto- 
fore or  hereafter  designated  as  parks  upon  any  plat  or  any 
town  site  the  town  shall  make  payment  into  the  treasury 
of  the  United  States  to  the  credit  of  the  Creek  Nation  within 
one  year  at  the  rate  of  $20  per  acre,  and  if  such  payment 
be  not  made  within  that  time  the  lands  so  designated  as  a 
park  shall  be  platted  into  lots  and  sold  as  other  town  lots.11 

Sec.  1682.     Funds  not  needed  for  equalization  of  allotment, 
how  paid  out. 

All  funds  of  the  Creek  Nation  not  needed  for  equalization 
of  allotments,  including  the  Creek  school  fund,  shall  be  paid 
out  under  direction  of  the  secretary  of  the  interior  per  capita 

"Act  of  June   1,    1902,   Sees.    12    and  13;  32  Stat.  L.  500. 
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to  the  citizens  of  the  Creek  Nation  on  the  dissolution  of  the 
Creek  tribal   government.12 

Sec.  1683.     Section  twenty-four  of  the  Original  Creek  Agree- 
ment repealed. 

The  provisions  of  section  twenty-four  of  the  act  of  Con- 
gress approved  March  one,  nineteen  hundred  and  one  (31 
Stat.  L.,  861),  for  the  reservation  of  land  for  the  six  estab- 
lished Creek  courthouses,  is  hereby  repealed.13 

Sec.  1684.  Restrictions  on  alienation — Selection  of  home- 
steads. 
Lands  allotted  to  citizens  shall  not  in  any  manner  what- 
ever or  at  any  time  be  encumbered,  taken,  or  sold  to  secure 
or  satisfy  any  debt  or  obligation,  nor  be  alienated  by  the 
allotee  or  his  heirs  before  the  expiration  of  five  years  from 
the  date  of  the  approval  of  this  supplemental  agreement, 
except  with  the  approval  of  the  secretary  of  the  interior. 
Each  citizen  shall  select  from  his  allotment  forty  acres  of 
land,  or  a  quarter  of  a  quarter  section,  as  a  homestead,  which 
shall  be  and  remain  nontaxable,  inalienable,  and  free  from 
any  incumbrance  whatever  for  twenty-one  years  from  the 
date  of  the  deed  therefor,  and  a  separate  deed  shall  be 
issued  to  each  allotee  for  his  homestead,  in  which  this  con- 
dition shall  appear.14 

Sec.  1685.     Selection  of  homesteads  for  minors  and  certain 
incompetents — Descent  for  homesteads. 

Selections  of  homesteads  for  minors,  prisoners,  convicts, 
incompetents  and  aged  and  infirm  persons,  who  cannot  select 
for  themselves,  may  be  made  in  the  manner  provided  for  the 
selection    of    their    allotments,    and    if    for    any    reason    such 


"Act   of  Juno    1,    1002,    Sec.    14;  "Act   of   June    1,    1002,    Sec.    16; 

H2  Stnt.  L.  500.  32  Stat.  L.  500. 

>■■   \H    of    June    1,    1902,    Sec.    15; 
32  Stat.  L.  500. 
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selection  be  not  made  for  any  citizen  it  shall  be  the  duty 
<  £  said  commission  to  make  selection  for  him.  The  home- 
stead of  each  citizen  shall  remain,  after  the  death  of  the 
allotee,  for  the  use  and  support  of  children  born  to  him 
after  May  twenty-five,  nineteen  hundred  and  one,  but  if 
he  have  no  such  issue,  then  he  may  dispose  of  his  homestead 
by  will,  free  from  the  limitation  herein  imposed,  and  if  this 
be  not  done  the  land  embraced  in  his  homestead  shall  de- 
scend to  his  heirs,  free  from  such  limitation,  according  to 
the  laws  of  descent  herein  otherwise  prescribed.  Any  agree- 
ment or  conveyance  of  any  kind  or  character  violative  of 
any  of  the  provisions  of  this  paragraph  shall  be  absolutely 
void  and  not  susceptible  of  ratification  in  any  manner,  and 
no  rule  of  estoppel  shall  ever  prevent  the  assertion  of  its 
invalidity.15 

Sec.  1686.     Leases  of  allotments  for  agricultural  and  grazing* 
purposes. 

Section  thirty-seven  of  the  agreement  ratified  by  said  act 
of  March  one,  nineteen  hundred  and  one,  is  amended,  and 
as  so  amended  is  re-enacted  to  read  as  follows : 

"Creek  citizens  may  rent  their  allotments,  for  strictly  non- 
mineral  purposes,  for  a  term  not  to  exceed  one  year  for 
grazing  purposes  only  and  for  a  period  not  to  exceed  five 
years  for  agricultural  purposes,  but  without  any  stipulation 
or  obligation  to  renew  the  same.  Such  leases  for  a  period 
longer  than  one  year  for  grazing  purposes  and  for  a  period 
longer  than  five  years  for  agricultural  purposes,  and  leases 
for  mineral  purposes  may  also  be  made  with  the  approval 
of  the  secretary  of  the  interior,  and  not  otherwise.  Any 
agreement  or  lease  of  any  kind  or  character  violative  of 
this  paragraph  shall  be  absolutely  void  and  not  susceptible 
of  ratification  in  any  manner,  and  no  rule  of  estoppel  shall 
ever  prevent  the  assertion  of  its  invalidity.  Cattle  grazed 
upon  leased  allotments  shall  not  be  liable  to  any  tribal  tax, 

is  Act  of  June   ],    1902,   Sec.    16;     32  Stat.  L.  500. 
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but  when  cattle  are  introduced  into  the  Creek  Nation  and 
grazed  on  lands  not  selected  for  allotment  by  citizens,  the 
secretary  of  the  interior  shall  collect  from  the  owners 
thereof  a  reasonable  grazing  tax  for  the  benefit  of  the  tribe, 
and  Section  2117  of  the  Revised  Statutes  of  the  United  States 
shall  not  hereafter  apply  to  Creek  lands."10 

Sec.  1687.  Lands  not  allotted  to  be  secured  for  grazing 
purposes,  how. 

"When  cattle  are  introduced  into  the  Creek  Nation  to  be 
grazed  upon  either  lands  not  selected  for  allotment  or  upon 
lands  allotted  or  selected  for  allotment  the  owner  thereof, 
or  the  party  or  parties  so  introducing  the  same  shall  first 
obtain  a  permit  from  the  United  States  Indian  Agent,  Union 
Agency,  authorizing  the  introduction  of  such  cattle.  The 
application  for  said  permit  shall  state  the  number  of  cattle 
to  be  introduced,  together  with  a  description  of  the  same, 
and  shall  specify  the  lands  upon  which  said  cattle  are  to 
be  grazed,  and  whether  or  not  said  lands  have  been  selected 
for  allotment.  Cattle  so  introduced  and  all  other  live  stock 
owned  or  controlled  by  noncitizens  of  the  nation  shall  be 
kept  upon  inclosed  lands,  and  if  any  such  cattle  or  other 
like  stock  trespass  upon  lands  allotted  to  or  selected  for 
allotment  as  herein  provided  and  receive  certificate  therefor, 
shall,  for  the  first  trespass,  make  reparation  to  the  party 
injured  for  the  true  value  of  the  damages  he  may  have 
sustained,  and  for  every  trespass  thereafter  double  damages 
to  be  recovered  with  costs,  whether  the  land  upon  which 
trespass  is  made  is  inclosed  or  not. 

Any  person  who  shall  introduce  any  cattle  into  the  Creek 
Nation  in  violation  of  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor  and  punished  by  a  fine  of 
not  less  than  $100,  and  shall  stand  committed  until  such 
fine  and  costs  are  paid,  such  commitment  not  to  exceed  one 
day  for  every  $2  of  said  fine  and  costs;  and  every  day  said 

"Act  of  June   1,   1902,   Sec.    17;    32  Stat.  L.  500. 
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cattle  are  permitted  to  remain  in  said  nation  without  a 
permit  for  their  introduction  having  been  obtained,  shall 
constitute  a  separate  offense,17 

Sec.  1688.  Section  eight  of  the  Original  Creek  Agreement 
amended — Allotee  placed  in  possession  by 
Indian  agent. 

Section  eight  of  the  agreement  ratified  by  said  act  of 
March  one,  nineteen  hundred  and  one,  is  amended,  and  as 
so  amended  is  re-enacted  to  read  as  follows: 

"The  secretary  of  the  interior  shall,  through  the  United 
States  Indian  agent  in  said  Territory,  immediately  after  the 
ratification  of  this  agreement,  put  each  citizen  who  has  made 
selection  of  his  allotment  in  unrestricted  possession  of  his 
land  and  remove  therefrom  all  persons  objectionable  to  him; 
and  when  any  citizen  shall  thereafter  make  selection  of  his 
allotment  as  herein  provided  and  receive  certificate  therefor, 
he  shall  be  immediately  thereupon  so  placed  in  possession 
of  his  land,  and  during  the  continuance  of  the  tribal  govern- 
ment the  secretary  of  the  interior,  through  such  Indian 
agent,  shall  protect  the  allotee  in  his  right  to  possession 
against  any  and  all  persons  claiming  under  any  lease,  agree- 
ment, or  conveyance  not  obtained  in  conformity  to  law."18 

Sec.  1689.  General  provision  for  enforcement  of  this  supple- 
mental agreement. 

This  agreement  is  intended  to  modify  and  supplement  the 
agreement  ratified  by  said  act  of  Congress  approved  March 
one,  nineteen  hundred  and  one,  and  shall  be  held  to  repeal 
any  provision  in  that  agreement  or  in  any  prior  agreement, 
treaty,  or  law  in  conflict  herewith. 

This  agreement  shall  be  binding  upon  the  United  States 
and  the  Creek  Nation,  and  upon  all  persons  affected  thereby 
when  it  shall  have  been  ratified  by  Congress  and  the  Creek 


"Act  of  June  1,   1902,   Sec.   18;  is  Act  of  June   1,   1902,  Sec.  19; 

32  Stat.  L.  500.  32  Stat.  L.  500. 
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National  Council,  and  the  fact  of  such  ratification  shall  have 
been  proclaimed  as  hereinafter  provided. 

The  principal  chief,  as  soon  as  practicable  after  the  ratifi- 
cation of  this  agreement  by  Congress,  shall  call  an  extra 
session  of  the  Creek  Nation  council  and  submit  this  agree- 
ment, as  ratified  by  Congress,  to  such  council  for  its  con- 
sideration, and  if  the  agreement  be  ratified  by  the  National 
council,  as  provided  in  the  constitution  of  the  tribe,  the 
principal  chief  shall  transmit  to  the  President  of  the  United 
States  a  certified  copy  of  the  act  of  the  council  ratifying 
the  agreement,  and  thereupon  the  President  shall  issue  his 
proclamation  making  public  announcement  of  such  ratifica- 
tion, thenceforward  all  the  provisions  of  this  agreement  shall 
have  the  force  and  effect  of  law.19 

is  Approved  June  30,   1902,   Sees.   20,  21  and  22;  32  Stat.  L.  500. 
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Sec.  1690.  Provisions  for  closing  the  enrollment  of  citizens 
of  the  Five  Civilized  Tribes — Motion  to  reopen 
citizenship  cases — How  made. 
After  the  approval  of  this  act  no  person  shall  he  enrolled 
as  a  citizen  or  freedman  of  the  Choctaw,  Chickasaw,  Cher- 
okee, Creek  or  Seminole  tribes  of  Indians  in  the  Indian 
Territory,  except  as  herein  otherwise  provided,  unless  ap- 
plication for  enrollment  was  made  prior  to  December  first, 
nineteen  hundred  and  five,  and  the  records  in  charge  of 
the  Commissioner  to  the  Five  Civilized  Tribes  shall  be  con- 
clusive evidence  as  to  the  fact  of  such  application ;  and  no 
motion  to  reopen  or  reconsider  any  citizenship  case,  in  any 
of  said  tribes,  shall  be  entertained  unless  filed  with  the  com- 
missioner to  the  Five  Civilized  Tribes  within  sixty  days 
after  the  date  of  the  order  or  decision  sought  to  be  recon- 
sidered except  as  to  decisions  made  prior  to  the  passage  of 
this  act,  in  which  cases  such  motion  shall  be  made  within 
sixty  days  after  the  passage  of  this  act :  Provided,  that 
the  secretary  of  the  interior  may  enroll  persons  whose  names 
appear  upon  any  of  the  tribal  rolls  and  for  whom  the  records 
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in  charge  of  the  commissioner  to  the  Five  Civilized  Tribes 
show  application  was  made  prior  to  December  first,  nineteen 
hundred  and  five,  and  which  was  not  allowed  solely  because 
not  made  within  the  time  prescribed  by  law.1 

Sec.    1691.     Enrollment    of   minors    living-   on   and   prior   to 
March   4,    1906 — Illegitimate    children   to   take 
status   of  mother — Provision  as  to  the  equali- 
zation   of    allotment   valuation — Enrollment   to 
be   completed,   when — Provision   as  to  applica- 
tion for  enrollment  fixed  by  agreement — This 
act    not    to    apply   to    intermarried    whites    in 
Cherokee  Nation. 
For  ninety  days   after  approval   hereof   applications   shall 
be    received    for    enrollment    of    children    who    were    minors 
living  March  fourth,  nineteen  hundred  and  six,  whose  parents 
have  been  enrolled  as  members  of  the  Choctaw,   Chickasaw, 
Cherokee  or  Creek  tribes,  or  have  applications  for  enrollment 
pending    at    the    approval    hereof,    and    for    the    purpose    of 
enrollment  under  this  section  illegitimate  children  shall  take 
the   status   of  the   mother,   and   allotments   shall   be   made   to 
children   so    enrolled.     If  any   citizen   of  the   Cherokee   tribe 
shall  fail  to  receive  the  full  quantity  of  land  to  which  he  is 
entitled  as  an  allotment,  he  shall  be  paid  out  of  any  of  the 
funds    of    such    tribe    a    sum    equal    to    twice    the    appraised 
value  of  the  amount  of  land  thus  deficient.     The  provisions 
of  section  nine   of  the  Creek  agreement  ratified  by  act  ap- 
proved  March   first,   nineteen   hundred    and   one,    authorizing 
the  use  of  funds  of  the  Creek  tribe  for  equalizing  allotments, 
are  hereby  restored  and  re-enacted,  and  after  the  expiration 
of   nine   months    from   the    date    of   the   original    selection   of 
an  allotment  of  land  in  the  Choctaw,  Chickasaw,   Cherokee, 
Creek    or    Seminole    tribes,    and    after    the    expiration    of   six 
months  from  the  passage  of  this  act  as  to  allotments  hereto- 
fore made,  no  contest  shall  be  instituted  against -such  allot- 

i  Act  of  April   26,    1906,    Sec.   1 ;    34  Stat.  L.  137. 


1191  THE   FIVE    CIVILIZED    TRIBES.  §  1692 

ment:  Provided,  that  the  rolls  of  the  tribes  affected  by  this 
act  shall  be  fully  completed  on  or  before  the  fourth  day 
of  March,  nineteen  hundred  and  seven,  and  the  secretary 
of  the  interior  shall  have  no  jurisdiction  to  approve  the 
enrollment  of  any  person  after  said  date :  Provided,  further, 
that  nothing  herein  shall  be  construed  as  to  hereafter  permit 
any  person  to  file  an  application  for  enrollment  in  any  tribe 
where  the  date  for  filing  application  has  been  fixed  by 
agreement  between  said  tribe  and  the  United  States:  Pro- 
vided, that  nothing  herein  shall  apply  to  the  intermarried 
whites  in  the  Cherokee  Nation,  whose  cases  are  now  pending 
in  the  Supreme  Court  of  the  United  States.2 

Sec.  1692.  The  approved  roll  of  citizenship — How  made — 
Homesteads  of  Choctaw  and  Chickasaw  tribes. 

That  the  approved  roll  of  Creek  freedmen  shall  include 
only  those*  persons  whose  names  appear  on  the  roll  prepared 
by  J.  "W.  Dunn,  under  authority  of  the  United  States  prior 
to  March  fourteenth,  eighteen  hundred  and  sixty-seven,  and 
their  descendants  born  since  said  roll  was  made,  and  those 
lawfully  admitted  to  citizenship  in  the  Creek  Nation  sub- 
sequent to  the  date  of  the  preparation  of  said  roll,  and  their 
descendants  born  since  such  admission,  except  such,  if  any, 
as  have  heretofore  been  enrolled  and  their  enrollment  ap- 
proved by  the  secretary  of  the  interior. 

The  roll  of  Cherokee  freedmen  shall  include  only  such  per- 
sons of  African  descent,  either  free  colored  or  the  slaves  of 
Cherokee  citizens  and  their  descendants,  who  were  actual  per- 
sonal bona  fide  residents  of  the  Cherokee  Nation,  August  elev- 
enth, eighteen  hundred  and  sixty-six,  or  who  actually  returned 
and  established  such  residence  in  the  Cherokee  Nation  on  or 
before  February  eleventh,  eighteen  hundred  and  sixty-seven  ; 
but  this  provision  shall  not  prevent  the  enrollment  of  any 
person  who  has  heretofore  made  application  to  the  Commis- 
sion  to  the  Five  Civilized  Tribes   or  its  successor,   and   has 

2  Act  of   April    20,    1000,    Soc.    2;    31  Stat.  L.  137. 
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been  adjudged  entitled  to  enrollment  by  the  secretary  of  the 
interior. 

Land  allotted  to  freedmen  of  the  Choctaw  and  Chickasaw 
tribes  shall  be  considered  "homesteads,"  and  shall  be  subject 
to  all  the  provisions  of  this  or  any  other  act  of  Congress 
applicable  to  homesteads  of  citizens  of  the  Choctaw  and 
Chickasaw  tribes.3 

Sec.  1693.  Names  transferred  from  approved  rolls  of  Five 
Civilized  Tribes,  how  made. 
No  name  shall  be  transferred  from  the  approved  freedmen, 
or  any  other  approved  rolls  of  the  Choctaw,  Chickasaw, 
Cherokee,  Creek,  or  Seminole  tribes,  respectively,  to  the  roll 
of  citizens  by  blood,  unless  the  records  in  charge  of  the 
Commissioner  to  the  Five  Civilized  Tribes  show  that  appli- 
cation for  enrollment  as  a  citizen  by  blood  was  made  within 
the  time  prescribed  by  law  by  or  for  the  party  seeking  the 
transfer,  and  said  records  shall  be  conclusive  evidence  as 
to  the  fact  of  such  application,  unless  it  be  shown  by  docu- 
mentary evidence  that  the  Commission  to  the  Five  Civilized 
Tribes  actually  received  such  application  within  the  time 
prescribed  by  law.4 

Sec.   1694.     Patents  to  issue  in  name   of   allotee — Death   of 
allotee   before   issuance   of   patent — Patents   to 
be  recorded,  where — Contests  pending1. 
That  all  patents  or  deeds  to  allotees  in  any  of  the  Five 
Civilized    Tribes    to    be    hereafter   issued    shall   issue    in    the 
name  of  the  allotee,  and  if  any  such  allotee  shall  die  before 
such  patent  or  deed  becomes  effective,  the  title  to  the  lands 
described  therein  shall  inure  to  and  vest  in  his  heirs,  and  in 
case    any   allotee    shall   die   after   restrictions   have   been  re- 
moved, his  property  shall  descend  to  his  heirs  or  his  lawful 
assigns,   as  if  the  patent  or  deed  had  issued  to  the   allotee 
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during  his  life,  and  all  patents  heretofore  issued,  where  the 
allotee  died  before  the  same  became  effective,  shall  be  given  like 
effect ;  and  all  patents  or  deeds  to  allotees  and  other  con- 
veyances affecting  lands  of  anjr  of  said  tribes  shall  be 
recorded  in  the  office  of  the  commissioner  to  the  Five  Civ- 
ilized Tribes,  and  when  so  recorded  shall  convey  legal 
title,  and  shall  be  delivered  under  the  direction  of  the 
secretary  of  the  interior  to  the  party  entitled  to  receive  the 
same :  Provided,  the  provisions  of  this  section  shall  not 
affect  any  rights  involved  in  contests  pending  before  the 
commissioner  to  the  Five  Civilized  Tribes  or  the  department 
of  the  interior  at  the  date  of  the  approval  of  this  act.5 

Sec.  1695.     Chiefs  of  Five  Civilized  Tribes  may  be  removed — 
Successor     appointed — Secretary     of     interior 
may  sign  patent  on  neglect  of  chief  to  do  so — 
Provision  as  to  Seminole  Nation. 
If  the  principal  chief  of  the  Choctaw,  Cherokee,  Creek  or 
Seminole  tribe,  or  the  governor  of  the  Chickasaw  tribe  shall 
refuse  or  neglect  to  perform  the  duties  devolving  upon  him, 
he    may    be    removed    from    office    by    the    President    of    the 
United  States,  or  if  any  such  executive  become  permanently 
disabled,  the  office  may  be  declared  vacant  by  the  President 
of  the  United  States,  who  may  fill  any  vacancy  arising  from 
removal,   disability   or   death   of   the   incumbent,   by   appoint- 
ment of  a  citizen  by  blood  of  the  tribe. 

If  any  such  executive  shall  fail,  refuse  or  neglect,  for 
thirty  days  after  notice  that  any  instrument  is  ready  for  his 
signature,  to  appear  at  a  place  to  be  designated  by  the 
secretary  of  the  interior  and  execute  the  same,  such  instru- 
ment may  be  approved  by  the  secretary  of  the  interior  with- 
out such  execution,  and  when  so  approved  and  recorded  shall 
convey  legal  title,  and  such  approval  shall  be  conclusive  evi- 
dence that  such  executive  or  chief  refused  or  neglected  after 
notice  to  execute  such  instrument. 

r- Act  of  April    26,    1000,   Sec.    5;     34  Stat.  L.  137. 
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Provided,  that  the  principal  chief  of  the  Seminole  Nation 
is  hereby  authorized  to  execute  the  deeds  to  allotees  in  the 
Seminole  Nation  prior  to  the  time  when  the  Seminole  govern- 
ment shall  cease  to  exist.6 


Sec.   1696.    Lands  reserved  and  segregated  from  allotment. 

That  the  secretary  of  the  interior  shall,  by  written  order, 
within  ninety  days  from  the  passage  of  this  act,  segregate 
and  reserve  from  allotment  sections  one,  two,  three,  four, 
five,  nine,  ten,  eleven,  twelve,  thirteen,  fourteen,  fifteen,  the 
east  half  of  section  sixteen,  and  the  northeast  quarter  of 
section  six,  in  township  nine  south,  range  twenty-six  east, 
and  sections  five,  six,  seven,  eight,  seventeen,  eighteen,  and 
the  west  half  of  section  sixteen,  in  township  nine  south, 
range  twenty-seven  east,  Choctaw  Nation,  Indian  Territory, 
except  such  portions  of  said  lands  upon  which  substantial, 
permanent  and  valuable  improvements  were  erected  and 
placed  prior  to  the  passage  of  this  act  and  not  for  specula- 
tion, but  by  members  and  freedmen  of  the  tribes  actually 
themselves  and  for  themselves  for  allotment  purposes,  and 
where  such  identical  members  or  freedmen  of  said  tribes 
now  desire  to  select  same  as  portions  of  their  allotments, 
and  the  action  of  the  secretary  of  the  interior  in  making 
such  segregation  shall  be  conclusive.  The  secretary  of  the 
interior  shall  also  cause  to  be  estimated  and  appraised  the 
standing  pine  timber  on  all  of  said  land,  and  the  land  segre- 
gated shall  not  be  allotted,  except  as  hereinbefore  provided, 
to  any  member  or  freedman  of  the  Choctaw  and  Chickasaw 
tribes.  Said  segregated  land  and  the  pine  timber  thereon 
shall  be  sold  and  disposed  of  at  public  auction,  or  by  sealed 
bids  for  cash,  under  the  direction  of  the  secretary  of  the 
interior.7 


e  Act  of  April    26,   1906,   Sec.   6;  '  Act  of   April   26,   1906,   Sec.   7; 
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Sec.  1697.  Records  of  each  land  office,  how  kept  and  how 
transferred — May  be  used  in  evidence. 
The  records  of  each  of  the  land  offices  in  the  Indian  Ter- 
ritory, should  such  office  be  hereafter  discontinued,  shall  be 
transferred  to  and  kept  in  the  office  of  the  clerk  of  the 
United  States  court  in  whose  district  said  records  are  now 
located.  The  officer  having  custody  of  any  of  the  records 
pertaining  to  the  enrollment  of  the  members  of  the  Choctaw, 
Chickasaw,  Cherokee,  Creek,  or  Seminole  tribes,  and  the 
disposition  of  the  land  and  other  property  of  said  tribes, 
upon  proper  application  and  payment  of  such  fees  as  the 
secretary  of  the  interior  may  prescribe,  may  make  certified 
copies  of  such  records,  which  shall  be  evidence  equally  with 
the  originals  thereof;  but  fees  shall  not  be  demanded  for 
such  authenticated  copies  as  may  be  required  by  officers  of 
any  branch  of  the  Government  nor  for  such  unverified  copies 
as  such  officer,  in  his  discretion,  may  deem  proper  to  furnish. 
Such  fees  shall  be  paid  to  bonded  officers  or  employees  of 
the  Government,  designated  by  the  secretary  of  the  interior, 
and  the  same  or  so  much  thereof  as  may  be  necessary  may 
be  expended  under  the  direction  of  the  secretary  of  the 
interior  for  the  purposes  of  this  section,  and  any  unex- 
pended balance  shall  be  deposited  in  the  treasury  of  the 
United  States,  as  are  other  public  moneys.8 

Sec.  1698.  Disbursement  on  account  of  loyal  Seminole  In- 
dians— Court  of  claims. 
The  disbursements,  in  the  sum  of  one  hundred  and  eighty- 
six  thousand  dollars,  to  and  on  account  of  the  loyal  Seminole 
Indians,  by  James  E.  Jenkins,  special  agent  appointed  by 
the  secretary  of  the  interior,  and  by  A.  J.  Brown  as  admin- 
istrator de  bonis  non,  under  an  act  of  Congress  approved 
May  thirty-first,  nineteen  hundred,   appropriating  said  sum, 

8  Act  of  April  26,   1906,   Sec.   8;     34  Stat.  L.  137. 
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be,  and  the  same  are  hereby,  ratified  and  confirmed:  Pro- 
vided, that  this  shall  not  prevent  any  individual  from 
bringing  suit  in  his  own  behalf  to  recover  any  sum  really 
due  him. 

That  the  court  of  claims  is  hereby  authorized  and  di- 
rected to  hear,  consider  and  adjudicate  the  claims  against 
the  Mississippi  Choctaws  of  the  estate  of  Charles  F.  Winton, 
deceased,  his  associates  and  assigns,  for  services  rendered 
and  expenses  incurred  in  the  matter  of  the  claims  of  the 
Mississippi  Choctaws  to  citizenship  in  the  Choctaw  Nation, 
and  to  render  judgment  thereon  on  the  principle  of  quantum 
meruit,  in  such  amount  or  amounts  as  may  appear  equitable 
or  justly  due  therefor,  which  judgment,  if  any,  shall  be 
paid  from  any  funds  now  or  hereafter  due  such  Choctaws 
by  the  United  States.  Notice  of  such  suit  shall  be  served 
on  the  governor  of  the  Choctaw  Nation,  and  the  attorney- 
general  shall  appear  and  defend  the  said  suit  on  behalf  of 
said  Choctaws.9 

Sec.  1699.     Secretary  of  interior  directed  to  assume  control 
of  schools  in  Five  Civilized  Tribes. 

The  secretary  of  the  interior  is  hereby  authorized  and 
directed  to  assume  control  and  direction  of  the  schools  in 
the  Choctaw,  Chickasaw,  Cherokee,  Creek  and  Seminole 
tribes,  with  the  lands  and  all  school  property  pertaining 
thereto,  March  fifth,  nineteen  hundred  and  six,  and  to  con- 
duct such  schools  under  rules  and  regulations  to  be  pre- 
scribed by  him,  retaining  tribal  educational  officers,  subject 
to  dismissal  by  the  secretary  of  the  interior,  and  the  present 
system  so  far  as  practicable,  until  such  time  as  a  public 
school  system  shall  have  been  established  under  territorial 
or  State  government,  and  proper  provision  made  thereunder 
for  the  education  of  the  Indian  children  of  said  tribes,  and 
he  is  hereby  authorized  and  directed  to  set  aside  a  sufficient 
amount  of  any  funds,  invested  or  otherwise,  in  the  treasury 

9  Act   of  April   26,   1906,   Sec.   9;    34  Stat.  L.  137. 
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of  the  United  States,  belonging  to  said  tribes,  including  the 
royalties  on  coal  and  asphalt  in  the  Choctaw  and  Chickasaw 
nations,  to  defray  all  the  necessary  expenses  of  said  schools, 
using,  however,  only  such  portion  of  said  funds  of  each 
tribe  as  may  be  requisite  for  the  schools  of  that  tribe,  not 
exceeding  in  any  one  year  for  the  respective  tribes  the 
amount  expended  for  the  scholastic  year  ending  June  thir- 
tieth, nineteen  hundred  and  five;  and  he  is  further  author- 
ized and  directed  to  use  the  remainder,  if  any,  of  the  funds 
appropriated  by  the  act  of  Congress  approved  March  third, 
nineteen  hundred  and  five,  "for  the  maintenance,  strength- 
ening and  enlarging  of  the  tribal  schools  of  the  Cherokee, 
Creek,  Choctaw,  Chickasaw  and  Seminole  nations,"  unex- 
pended March  fourth,  nineteen  hundred  and  six,  including 
such  fees  as  have  accrued  or  may  hereafter  accrue  under  the 
act  of  Congress  approved  February  nineteenth,  nineteen 
hundred  and  three,  Statutes  at  Large,  volume  thirty-two, 
page  eight  hundred  and  forty-one,  which  fees  are  hereby 
appropriated,  in  continuing  such  schools  as  may  have  been 
established,  and  in  establishing  such  new  schools  as  he  may 
direct,  and  any  of  the  tribal  funds  so  set  aside  remaining 
unexpended  when  a  public  school  system  under  a  future 
State  or  Territorial  government  has  been  established,  shall 
be  distributed  per  capita  among  the  citizens  of  the  nations, 
in  the  same  manner  as  other  funds.10 

Sec.  1700.     Payment  of  claims  against  Five  Civilized  Tribes 
and  collection  of  the  revenues  accruing  to  the 
same. 
All  revenues  of  whatever  character  accruing  to  the  Choc- 
taw,    Chickasaw,     Cherokee,     Creek     and     Seminole     tribes, 
whether    before    or    after    dissolution    of    the    tribal    govern- 
ments,  shall,    after  the   approval   hereof,   be   collected    by   an 
officer    appointed    by    the    secretary    of    the    interior    under 
rules  and  regulations  to  be  prescribed  by  him;  and  he  shall 
cause  to  be  paid  all  lawful  claims  against   said  tribes  which 

io  Act  of  April  20,  1000.  Sop.   10;    54  Stat.  L.  137. 
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may  have  been  contracted  after  July  first,  nineteen  hundred 
and  two,  or  for  which  warrants  have  been  regularly  issued, 
such  payments  to  be  made  from  any  funds  in  the  United 
States  Treasury  belonging  to  said  tribes.  All  such  claims 
arising  before  dissolution  of  the  tribal  governments  shall 
be  presented  to  the  secretary  of  the  interior  within  six 
months  after  such  dissolution,  and  he  shall  make  all  rules 
and  regulations  necessary  to  carry  this  provision  into  effect, 
and  shall  pay  all  expenses  incident  to  the  investigation  of 
the  validity  of  such  claims  or  indebtedness  out  of  the  tribal 
funds :  Provided,  that  all  taxes  accruing  under  tribal  laws 
or  regulations  of  the  secretary  of  the  interior  shall  be 
abolished  from  and  after  December  thirty-first,  nineteen 
hundred  and  five,  but  this  provision  shall  not  prevent  the 
collection  after  that  date  nor  after  dissolution  of  the  tribal 
government  of  all  such  taxes  due  up  to  and  including  De- 
cember thirty-first,  nineteen  hundred  and  five,  and  all  such 
taxes  levied  and  collected  after  the  thirty-first  day  of 
December,  nineteen  hundred  and  five,  shall  be  refunded. 

Upon  dissolution  of  the  tribal  governments,  every  officer, 
member,  or  representative  of  said  tribes,  respectively,  having 
in  his  possession,  custody  or  control  any  money  or  other 
property  of  any  tribe  shall  make  full  and  true  account  and 
report  thereof  to  the  secretary  of  the  interior,  and  shall  pay 
all  money  of  the  tribe  in  his  possession,  custody,  or  control, 
and  shall  deliver  all  other  tribal  property  so  held  by  him 
to  the  secretary  of  the  interior,  and  if  any  person  shall 
wilfully  and  fraudulently  fail  to  account  for  all  such  money 
and  property  so  held  by  him,  or  to  pay  and  deliver  the 
same  as  herein  provided  for  sixty  days  from  dissolution  of 
the  tribal  government,  he  shall  be  deemed  guilty  of  embez- 
zlement and  upon  conviction  thereof  shall  be  punished  by  a 
fine  of  not  exceeding  five  thousand  dollars  or  by  imprison- 
ment not  exceeding  five  years,  or  by  both  such  fine  and 
imprisonment,  according  to  the  laws  of  the  United  States 
relating  to  such  offense,  and  shall  be  liable  in  civil  pro- 
ceedings to  be  prosecuted  in  behalf  of  and  in  the  name  of 
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the  tribe  for  the  amount  or  value  of  the  money  or  property 
so  withheld.11 

Sec.  1701.     Sale  of  town  lots  of  the  Five  Civilized  Tribes. 

The  secretary  of  the  interior  is  authorized  to  sell,  upon 
such  terms  and  under  such  rules  and  regulations  as  he  may 
prescribe,  all  lots  in  towns  in  the  Choctaw  and  Chickasaw 
nations  reserved  from  appraisement  and  sale  for  use  in 
connection  with  the  operation  of  coal  and  asphalt  mining 
leases  or  for  the  occupancy  of  miners  actually  engaged  in 
working  for  lessees  operating  coal  and  asphalt  mines,  the 
proceeds  arising  from  such  sale  to  be  deposited  in  the  treas- 
ury of  the  United  States  as  are  other  funds  of  said  tribes. 

If  the  purchaser  of  any  town  lot  sold  under  the  provisions 
of  law  regarding  the  sale  of  town  sites  in  the  Choctaw, 
Chickasaw,  Cherokee,  Creek  or  Seminole  nations  fail  for 
sixty  days  after  approval  hereof  to  pay  the  purchase  price 
or  any  installment  thereof  then  due,  or  shall  fail  for  thirty 
days  to  pay  the  purchase  price  or  any  installment  thereof 
falling  due  hereafter,  he  shall  forfeit  all  rights  under  his 
purchase,  together  with  all  money  paid  thereunder,  and  the 
secretary  of  the  interior  may  cause  the  lots  upon  which  such 
forfeiture  is  made  to  be  resold  at  public  auction  for  cash, 
under  such  rules  and  regulations  as  he  may  prescribe.  All 
municipal  corporations  in  the  Indian  Territory  are  hereby 
authorized  to  vacate  streets  and  alleys,  or  parts  thereof,  and 
said  streets  and  alleys,  when  vacated,  shall  revert  to  and 
become  the  property  of  the  abutting  property  owners.12 

Sec.  1702.  Certain  coal  and  asphalt  lands  reserved  from 
sale. 
All  coal  and  asphalt  lands,  whether  leased  or  unlcased, 
shall  be  reserved  from  sale  under  this  act  until  the  existing 
leases  for  coal  and  asphalt  lands  shall  have  expired  or  until 
such  time  as  may  be  otherwise  provided  by  law.13 

"  Act  of  April  20,  1908,  Sec.  11;  i»  Act  of  May   20,   1900,  Roc.   13; 

34  Stat.  L.  1:57.  34  Stat.  L.  137. 

1  ■■  \<t  of  April  20,  1908,  Sec.  12; 
34  Stat.  L.  137. 
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Sec.  1703.  Certain  lands  to  be  conveyed  to  persons  and 
corporations — Same  to  revest,  when — Reserva- 
tion of  railway  lands — Certain  rights  and 
reservations  in  favor  Murrow  Indian  Orphans' 
Home. 
That  the  lands  in  the  Choctaw,  Chickasaw,  Cherokee, 
Creek  and  Seminole  nations  reserved  from  allotment  or  sale 
under  any  act  of  Congress  for  the  use  or  benefit  of  any 
person,  corporation,  or  organization  shall  he  conveyed  to  the 
person,  corporation,  or  organization  entitled  thereto :  Pro- 
vided, that  if  any  tract  or  parcel  thus  reserved  shall  before 
conveyance  thereof  be  abandoned  for  the  use  for  which  it 
was  reserved  by  the  party  in  whose  interest  the  reservation 
was  made,  such  tract  or  parcel  shall  revert  to  the  tribe  and 
be  disposed  of  as  other  surplus  lands  thereof:  Provided 
further,  that  this  section  shall  not  apply  to  land  reserved 
from  allotment  because  of  the  right  of  any  railroad  or  rail- 
way company  therein  in  the  nature  of  an  easement  for  right 
of  way,  depot,  station  grounds,  water  stations,  stock  yards 
or  other  uses  connected  with  the  maintenance  and  operation 
of  such  company's  railroad,  title  to  which  tracts  may  be 
acquired  by  the  railroad  or  railway  company  under  rules 
and  regulations  to  be  prescribed  by  the  secretary  of  the 
interior  at  a  valuation  to  be  determined  by  him ;  but  if 
any  such  company  shall  fail  to  make  payment  within  the 
time  prescribed  by  the  regulations  or  shall  cease  to  use  such 
land  for  the  purpose  for  which  it  was  reserved,  title  thereto 
shall  thereupon  vest  in  the  owner  of  the  legal  subdivision 
of  which  the  land  so  abandoned  is  a  part,  except  lands 
within  a  municipality  the  title  to  which,  upon  abandonment, 
shall  vest  in  such  municipality. 

The  principal  chief  of  the  Choctaw  Nation  and  the  gov- 
ernor of  the  Chickasaw  Nation  are,  with  the  approval  of  the 
secretary  of  the  interior,  hereby  authorized  and  directed  to 
issue  patents  to  the  Murrow  Indian  Orphans'  Home,  a  cor- 
poration of  Atoka,  Indian  Territory,  in  all  cases  where  tracts 
have  been  allotted  under  the   direction   of  the  secretary  of 


1201  THE   FIVE   CIVILIZED    TRIBES.  §  1703 

the  interior  for  the  purpose  of  allowing  the  allotees  to 
donate  the  tract  so  allotted  to  said  Murrow  Indian  Orphans' 
Home. 

In  all  cases  where  enrolled  citizens  of  either  the  Choctaw 
or  Chickasaw  tribe  have  taken  their  homestead  and  surplus 
allotment  and  have  remaining  over  an  unallotted  right  to 
less  than  ten  dollars  on  the  basis  of  the  allotment  value  of 
said  lands,  such  unallotted  right  may  be  conveyed  by  the 
owners  thereof  to  the  Murrow  Indian  Orphans'  Home  afore- 
said ;  and  whenever  said  conveyed  rights  shall  amount  in 
the  aggregate  to  as  much  as  ten  acres  of  average  allottahle 
land,  land  to  represent  the  same  shall  be  allotted  to  the 
said  Murrow  Indian  Orphans'  Home,  and  certificate  and 
patent  shall  issue  therefor  to  said  Murrow  Indian  Orphans' 
Home. 

And  there  is  hereby  authorized  to  be  conveyed  to  said 
Murrow  Indian  Orphans'  Home,  in  the  manner  hereinbefore 
prescribed  for  the  conveyance  of  land,  the  following  de- 
scribed lands  in  the  Choctaw  and  Chickasaw  nations,  to-wit: 
Sections  eighteen  and  nineteen  in  township  two  north,  range 
twelve  east;  the  south  half  of  the  northeast  quarter,  the 
northeast  quarter  of  the  northeast  quarter,  the  south  half 
of  the  northwest  quarter  of  the  northeast  quarter,  the  south 
half  of  the  southeast  quarter,  the  northeast  quarter  of  the 
southeast  quarter,  the  south  half  of  the  northwest  quarter  of 
the  southeast  quarter,  the  northeast  quarter  of  the  northwest 
quarter  of  the  southeast  quarter,  the  northeast  quarter  of 
the  southeast  quarter  of  the  southwest  quarter,  and  the 
northwest  quarter  of  the  northwest  quarter  of  section  twenty- 
four,  and  the  northwest  quarter  of  the  southeast  quarter, 
the  north  half  of  the  southwest  quarter  of  the  southeast 
quarter,  the  south  half  of  the  southwest  quarter  of  the  south- 
west quarter,  the  northeast  quarter  of  the  southwest  quarter 
of  the  southwest  quarter,  and  the  southeast  quarter  of  the 
northwest  quarter  of  the  southwest  quarter  of  section  twenty- 
three,  and  the  southwest  quarter  of  the  southwest  quarter 
of  the  southeast  quarter  of  section  twenty-six,  and  the  south- 
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east  quarter  of  the  northwest  quarter  of  the  northwest 
quarter,  the  south  half  of  the  northeast  quarter  of  the  north- 
west quarter,  the  northeast  quarter  of  the  northeast  quarter 
of  the  northwest  quarter,  and  the  east  half  of  the  southeast 
quarter  of  the  northwest  quarter  of  section  twenty-five,  all 
in  township  two  north,  range  eleven  east,  containing  one 
thousand  seven  hundred  and  ninety  acres,  as  shown  by  the 
Government  survey,  for  the  purpose  of  the  said  home.14 

Sec.  1704.     Sale  of  certain  school  properties. 

The  secretary  of  the  interior  shall  take  possession  of  all 
buildings  now  or  hereafter  used  for  governmental  school, 
and  other  tribal  purposes,  together  with  the  furniture  therein 
and  the  land  appertaining  thereto,  and  appraise  and  sell  the 
same  at  such  time  and  under  such  rules  and  regulations  as 
he  may  prescribe,  and  deposit  the  proceeds,  less  expenses 
incident  to  the  appraisement  and  sale,  in  the  treasury  of  the 
United  States  to  the  credit  of  the  respective  tribes :  Pro- 
vided, that  in  the  event  said  lands  are  embraced  within  the 
geographical  limits  of  a  State  or  Territory  of  the  United 
States  such  State  or  Territory  or  any  county  or  municipality 
therein  shall  be  allowed  one  year  from  date  of  establishment 
of  said  State  or  Territory  within  which  to  purchase  any 
such  lands  and  improvements  within  their  respective  limits 
at  not  less  than  the  appraised  value.  Conveyances  of  lands 
disposed  of  under  this  section  shall  be  executed,  recorded 
and  delivered  in  like  manner  and  with  like  effect  as  herein 
provided  for  other  conveyances.15 

Sec.  1705.  Sale  of  residue  of  lands  after  allotments  have 
been  made. 
When  allotments  as  provided  by  this  and  other  acts  of 
Congress  have  been  made  to  all  members  or  freedmen  of 
the  Choctaw,  Chickasaw,  Cherokee,  Creek  and  Seminole 
tribes,   the  residue  of  lands  in   each   of  said  nations  not  re- 

14  Act  of  May  26,  1906,  Sec.  14;  "Act  of  May  26,   1906,  Sec.  15; 

34  Stat.  L.  137.  34  Stat.  L.  137. 
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served  or  otherwise  disposed  of  shall  he  sold  hy  the  secretary 
of  the  interior  under  rules  and  regulations  to  be  prescribed 
by  him  and  the  proceeds  of  such  sales  deposited  in  the 
United  States  treasury  to  the  credit  of  the  respective  tribes. 
In  the  disposition  of  the  unallotted  lands  of  the  Choctaw  and 
Chickasaw  nations  each  Choctaw  and  Chickasaw  freedman 
shall  be  entitled  to  a  preference  right,  under  such  rules  and 
regulations  as  the  secretary  of  the  interior  may  prescribe,  to 
purchase  at  the  appraised  value  enough  land  to  equal  with 
that  already  allotted  to  him  forty  acres  in  area.  If  any 
such  purchaser  fails  to  make  payment  within  the  time  pre- 
scribed by  said  rules  and  regulations,  then  such  tract  or 
parcel  of  land  shall  revert  to  the  said  Indian  tribes  and  be 
sold  as  other  surplus  lands  thereof.  The  secretary  of  the 
interior  is  hereby  authorized  to  sell,  whenever  in  his  judg- 
ment it  may  be  desirable,  any  of  the  unallotted  land  in  the 
Choctaw  and  Chickasaw  nations,  which  is  not  principally 
valuable  for  mining,  agricultural,  or  timber  purposes,  in 
tracts  of  not  exceeding  six  hundred  and  forty  acres  to 
any  one  person,  for  a  fair  and  reasonable  price,  not  less 
than  the  present  appraised  value.  Conveyances  of  lands  sold 
under  the  provisions  of  this  section  shall  be  executed,  re- 
corded, and  delivered  in  like  manner  and  with  like  effect  as 
herein  provided  for  other  conveyances:  Provided  further, 
that  agricultural  lands  shall  be  sold  in  tracts  of  not  exceed- 
ing one  hundred  and  sixty  acres  to  any  one  person.16 

Sec.  1706.  Manner  of  distribution  of  funds  after  sale  of 
lands. 
When  the  unallotted  lands  and  other  property  belonging 
to  the  Choctaw,  Chickasaw,  Cherokee,  Creek  and  Seminole 
tribes  of  Indians  have  been  sold  and  the  moneys  arising 
from  such  sales  or  from  any  other  source  whatever  have 
been  paid  into  the  United  States  treasury  to  the  credit  of 
said    tribes,    respectively,    and    when    all    the    just    charges 

"Act  of  April  2G,  190G,  Sec.  16;    34  Stat.  L.  137. 
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against  the  funds  of  the  respective  tribes  have  been  deducted 
therefrom,  any  remaining  funds  shall  be  distributed  per 
capita  to  the  members  then  living  and  the  heirs  of  deceased 
members  whose  names  appear  upon  the  finally  approved 
rolls  of  the  respective  tribes,  such  distribution  to  be  made 
under  rules  and  regulations  to  be  prescribed  by  the  secre- 
tary of  the  interior.17 

Sec.   1707.     Secretary  of  interior   authorized   to   bring*  suits 
for  collection  of  money  or  land. 

The  secretary  of  the  interior  is  hereby  authorized  to  bring 
suit  in  the  name  of  the  United  States,  for  the  use  of  the 
Choctaw,  Chickasaw,  Cherokee,  Creek  or  Seminole  tribes, 
respectively,  either  before  or  after  the  dissolution  of  the 
tribal  governments,  for  the  collection  of  any  moneys  or 
recovery  of  any  land  claimed  by  any  of  said  tribes,  whether 
such  claim  shall  arise  prior  to  or  after  the  dissolution  of  the 
tribal  governments,  and  the  United  States  courts  in  Indian 
Territory  are  hereby  given  jurisdiction  to  try  and  determine 
all  such  suits,  and  the  secretary  of  the  interior  is  authorized 
to  pay  from  the  funds  of  the  tribe  interested  any  costs  and 
necessary  expenses  incurred  in  maintaining  and  prosecuting 
such  suits :  Provided,  that  proceedings  to  which  any  of  said 
tribes  is  a  party  pending  before  any  court  or  tribunal  at  the 
date  of  dissolution  of  the  tribal  governments  shall  not  be 
thereby  abated  or  in  anywise  affected,  but  shall  proceed  to 
final  disposition. 

Where  suit  is  now  pending,  or  may  hereafter  be  filed  in 
any  United  States  court  in  the  Indian  Territory,  by  or  on 
behalf  of  any  one  or  more  of  the  Five  Civilized  Tribes  to 
recover  moneys  claimed  to  be  due  and  owing  to  such  tribe, 
the  party  defendants  to  such  suit  shall  have  the  right  to 
set  up  and  have  adjudicated  any  claim  it  may  have  against 
such  tribe ;  and  any  balance  that  may  be  found  due  by 
any  tribe   or   tribes   shall   be   paid   by   the   treasurer   of   the 

it  Act  of  April  26,  1906,  Sec.  17;    34  Stat  L.  137. 
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United  States  out  of  any  funds  of  such  tribe  or  tribes  upon 
the  filing  of  the  decree  of  the  court  with  him.18 

Sec.  1708.  Restrictions  upon  alienation  of  lands  allotted  to 
Five  Civilized  Tribes — Leases  for  one  year — 
Lands  taxable. 
That  no  full-blood  Indian  of  the  Choctaw,  Chickasaw, 
Cherokee,  Creek  or  Seminole  tribes  shall  have  power  to 
alienate,  sell,  dispose  of,  or  encumber  in  any  manner  any 
of  the  lands  allotted  to  him  for  a  period  of  twenty-five 
years  from  and  after  the  passage  and  approval  of  this  act, 
unless  such  restriction  shall,  prior  to  the  expiration  of  said 
period,  be  removed  by  act  of  Congress ;  and  for  all  purposes 
the  quantum  of  Indian  blood  possessed  by  any  member  of 
said  tribes  shall  be  determined  by  the  rolls  of  citizens  of 
said  tribes  approved  by  the  secretary  of  the  interior:  Pro- 
vided, however,  that  such  full-blood  Indians  of  any  of  said 
tribes  may  lease  any  lands  other  than  homesteads  for  more 
than  one  year  under  such  rules  and  regulations  as  may  be 
prescribed  by  the  secretary  of  the  interior;  and  in  case  of 
the  inability  of  any  full-blood  owner  of  a  homestead,  on 
account  of  infirmity  or  age,  to  work  or  farm  his  homestead, 
the  secretary  of  the  interior,  upon  proof  of  such  inability, 
may  authorize  the  leasing  of  such  homestead  under  such 
rules  and  regulations :  Provided  further,  that  conveyances 
heretofore  made  by  members  of  any  of  the  Five  Civilized 
Tribes  subsequent  to  the  selection  of  allotment  and  subse- 
quent to  removal  of  restriction,  where  patents  thereafter 
issue,  shall  not  be  deemed  or  held  invalid  solely  because  said 
conveyances  were  made  prior  to  issuance  and  recording  or 
delivery  of  patent  or  deed;  but  this  shall  not  be  held  or 
construed  as  affecting  the  validity  or  invalidity  of  any  such 
conveyance,  except  as  hereinabove  provided ;  and  every 
deed  executed  before,  or  for  the  making  of  which  a  contract 
or  agreement  was  entered  into  before  the  removal  of  restric- 

"Act  of  May  20,   1008,  Sec.   16;     34  Stat.  L.  137. 
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tions,  be  and  the  same  is  hereby,  declared  void :  Provided 
further,  that  all  lands  upon  which  restrictions  are  removed 
shall  be  subject  to  taxation,  and  the  other  lands  shall  be 
exempt  from  taxation  as  long  as  the  title  remains  in  the 
original  allotee.19 

Sec.  1709.    Leases  on  full-blood  lands. 

After  the  approval  of  this  act  all  leases  and  rental  con- 
tracts, except  leases  and  rental  contracts  for  not  exceeding 
one  year  for  agricultural  purposes  for  lands  other  than 
homesteads,  of  full-blood  allotees  of  the  Choctaw,  Chickasaw, 
Cherokee,  Creek  and  Seminole  tribes  shall  be  in  writing 
and  subject  to  approval  by  the  secretary  of  the  interior  and 
shall  be  absolutely  void  and  of  no  effect  without  such 
approval :  Provided,  that  allotments  of  minors  and  incom- 
petents may  be  rented  or  leased  under  order  of  the  proper 
court :  Provided  further,  that  all  leases  entered  into  for  a 
period  of  more  than  one  year  shall  be  recorded  in  con- 
formity to  the  law  applicable  to  recording  instruments  now 
in  force  in  said  Indian  Territory.20 

Sec.  1710.     Certain  inherited  intestate  lands  of  Five  Civilized 
Tribes    disposed    of,    how — Disposition    of    de- 
ceased Mississippi  Choctaw  lands. 
If  any  allotee  of  the  Choctaw,  Chickasaw,  Cherokee,  Creek 
or  Seminole  tribes  die  intestate  without  widow  heir  or  heirs, 
or    surviving    spouse,    seized    of    all    or    any    portion    of   his 
allotment  prior  to  the  final   distribution  of  the  tribal  prop- 
erty, and  such  fact  shall  be  known  by  the  secretary  of  the 
interior,  the  lands  allotted  to  him  shall  revert  to  the  tribe 
and   be   disposed   of   as   herein   provided   for   surplus   lands; 
but  if  the  death  of  such  allotee  be  not  known  by  the  secre- 


i»  Act  of  May  26,   1906,  Sec.   19;  20  Act  of  May  26,   1906,  Sec.  20, 

34  Stat.  L.  137.     Construed  in  Hick-       34  Stat.  L.  137. 
man    v.    United    States,    224    U.    S. 
427. 
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tary  of  the  interior  before  final  distribution  of  the  tribal 
property,  the  land  shall  escheat  to  and  vest  in  such  State 
or  Territory  as  may  be  formed  to  include  said  lands.  That 
heirs  of  deceased  Mississippi  Choctaws  who  died  before 
making  proof  of  removal  to  and  settlement  in  the  Choctaw 
country  and  within  the  period  prescribed  by  law  for  making 
such  proof  may  within  sixty  days  from  the  passage  of  this 
act  appear  before  the  commissioner  to  the  Five  Civilized 
Tribes  and  make  such  proof  as  would  be  required  if  made 
by  such  deceased  Mississippi  Choctaws ;  and  the  decision  of 
the  commissioner  to  the  Five  Civilized  Tribes  shall  be  final 
therein,  and  no  appeal  therefrom  shall  be  allowed.21 

Sec.  1711.  Procedure  by  which  adult  and  minor  heirs  may 
convey  certain  lands — Lands  may  be  devised 
by  will,  when. 
The  adult  heirs  of  any  deceased  Indian  of  either  of  the 
Five  Civilized  Tribes  whose  selection  has  been  made,  or  to 
whom  a  deed  or  patent  has  been  issued  for  his  or  her  share 
of  the  land  of  the  tribe  to  which  he  or  she  belongs  or 
belonged,  may  sell  and  convey  the  lands  inherited  from  such 
decedent ;  and  if  there  be  both  adult  and  minor  heirs  of  such 
decedent  then  such  minors  may  join  in  a  sale  of  such  lands 
by  a  guardian  duly  appointed  by  the  proper  United  States 
court  for  the  Indian  Territory.  And  in  case  of  the  organi- 
zation of  a  State  or  Territory,  then  by  a  proper  court  of  the 
county  in  which  said  minor  or  minors  may  reside  or  in 
which  said  real  estate  is  situated,  upon  an  order  of  such 
court  made  upon  petition  filed  by  guardian.  All  convey- 
ances made  under  this  provision  by  heirs  who  are  full- 
blood  Indians  are  to  be  subject  to  the  approval  of  the 
secretary  of  the  interior,  under  such  rules  and  regulations 
as  he  may  prescribe. 

Every  person  of  lawful  age  and  sound  mind  may  by  last 
will   and    testament   devise    and   bequeath   all   of   his   estate, 

"Act  of  April  20,  1900,  Sec.  21;   34  Stat.  L.  137. 
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real  and  personal,  and  all  interest  therein :  Provided,  that 
no  will  of  a  full-blood  Indian  devising  real  estate  shall  be 
valid,  if  such  last  will  and  testament  disinherits  the  parent, 
wife,  spouse,  or  children  of  such  full-blood  Indian,  unless 
acknowledged  before  and  approved  by  a  judge  of  the  United 
States  court  for  the  Indian  Territory,  or  a  United  States 
commissioner.22 

Sec.  1712.    Provisions  as  to  highways. 

That  in  the  Choctaw,  Chickasaw  and  Seminole  nations  pub- 
lic highways  or  roads  two  rods  in  width,  being  one  rod  on 
each  side  of  the  section  line,  may  be  established  on  all  section 
lines;  and  all  allotees,  purchasers  and  others  shall  take  title 
to  such  land  subject  to  this  provision,  and  if  buildings  or 
other  improvements  are  damaged  in  consequence  of  the  estab- 
lishment of  such  public  highways  or  roads,  such  damages 
accruing  prior  to  the  inauguration  of  a  State  government 
shall  be  determined  under  the  direction  of  the  secretary  of 
the  interior  and  be  paid  for  from  the  funds  of  said  tribes, 
respectively. 

All  expenses  incident  to  the  establishment  of  public  high- 
ways or  roads  in  the  Creek,  Cherokee,  Choctaw,  Chickasaw 
and  Seminole  nations,  including  clerical  hire,  per  diem,  salary, 
and  expenses  of  viewers,  appraisers  and  others,  shall  be  paid 
under  the  direction  of  the  secretary  of  the  interior  from  the 
funds  of  the  tribe  or  nation  in  which  such  public  highways 
or  roads  are  established.  Any  person,  firm,  or  corporation 
obstructing  any  public  highway  or  road,  and  who  shall  fail, 
neglect,  or  refuse  for  a  period  of  ten  days  after  notice  to 
remove  or  cause  to  be  removed  any  and  all  obstructions  from 
such  public  highway  or  road,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  fined  not  exceed- 
ing ten  dollars  per  day  for  each  and  every  day  in  excess  of 
said  ten  days  which  said  obstruction  is  permitted  to  remain: 
Provided,  however,  that  notice  of  the  establishment  of  public 

22  Act  of  April  26,  1906,  Sees.  22    and  23;    34   Stat.  L.  137. 
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highways  or  roads  need  not  be  given  to  allotees  or  others, 
except  in  cases  where  such  public  highways  or  roads  are 
obstructed,  and  every  person  obstructing  any  such  public 
highway  or  road,  as  aforesaid,  shall  also  be  liable  in  a  civil 
action  for  all  damages  sustained  by  any  person  who  has  in 
any  manner  whatever  been  damaged  by  reason  of  such 
obstruction.23 

Sec.  1713.    Provisions  as  to  certain  public  utilities. 

Any  light,  or  power  company  doing  business  within  the 
limits  of  the  Indian  Territory,  in  compliance  with  the  laws 
of  the  United  States  that  are  now  or  may  be  in  force  therein, 
be,  and  the  same  are  hereby,  invested  and  empowered  with 
the  right  of  locating,  constructing,  owning,  operating,  using 
and  maintaining  canals,  reservoirs,  auxiliary  steam  works, 
and  a  dam  or  dams  across  any  non-navigable  stream  within 
the  limits  of  said  Indian  Territory,  for  the  purpose  of  ob- 
taining a  sufficient  supply  of  water  to  manufacture  and 
generate  water,  electric,  or  other  power,  light  and  heat,  and 
to  utilize  and  transmit  and  distribute  such  power,  light  and 
heat  to  other  places  for  its  own  use  or  other  individuals  or 
corporations,  and  the  right  of  locating,  constructing,  owning, 
operating,  equipping,  using  and  maintaining  the  necessary 
pole  lines  and  conduits  for  the  purpose  of  transmitting  and 
distributing  such  power,  light  and  heat  to  other  places  within 
the  limits  of  said  Indian  Territory. 

That  the  right  to  locate,  construct,  own,  operate,  use  and 
maintain  such  dams,  canals,  reservoirs,  auxiliary  steam  works, 
pole  lines,  and  conduits  in  or  through  the  Indian  Territory, 
together  with  the  right  to  acquire,  by  condemnation,  purchase 
or  agreement  between  the  parties,  such  land  as  it  may  deem 
necessary  for  the  locating,  constructing,  owning,  operating, 
using  and  maintaining  of  such  dams,  canals,  reservoirs, 
auxiliary  steam  works,  pole  lines  and  conduits  in  or  through 
any  land  held  by  any  Indian   tribe   or  nation,  person,   indi- 

23  Act  of  April  26,  1906,  Sec.  24;    34  Stat.  L.  137. 
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vidual,  corporation  or  municipality  in  said  Indian  Territory, 
or  in  or  through  any  lands  in  said  Indian  Territory  which 
have  been  or  may  hereafter  be  allotted  in  severalty  to  any 
individual  Indian  or  other  person  under  any  law  or  treaty, 
whether  the  same  have  or  have  not  been  conveyed  to  the 
allotee,  with  full  power  of  alienation,  is  hereby  granted  to 
any  company  complying  with  the  provisions  of  this  act: 
Provided,  that  the  purchase  from  and  agreements  with  indi- 
vidual Indians,  where  the  right  of  alienation  has  not  thereto- 
fore been  granted  by  law,  shall  be  subject  to  approval  by 
the  secretary  of  the  interior. 

In  case  of  the  failure  of  any  light  or  power  company  to 
make  amicable  settlement  with  any  individual  owner,   occu- 
pant,  allotee,   tribe,  nation,   corporation   or  municipality   for 
any  lands  or  improvements  sought  to  be  condemned  or  appro- 
priated under  this  act  all  compensation  and  damages  to  be 
paid   to   the   dissenting   individual   owner,    occupant,    allotee, 
tribe,  nation,   corporation,   or  municipality  by  reason   of  the 
appropriation  and  condemnation  of  said  lands  and  improve- 
ments shall  be  determined  as  provided  in  sections  fifteen  and 
seventeen  of  an  act  of  Congress  entitled  "An  act  to  grant  a 
right   of  way   through   Oklahoma   Territory   and   the   Indian 
Territory  to  the  Enid  and  Anadarko  Railway  Company,  and 
for  other  purposes,"  approved  February  twenty-eighth,  nine- 
teen hundred  and  two    (Public  Numbered  Twenty-six),   and 
all  such  proceedings  hereunder  shall  conform  to  said  sections, 
except  that  sections  three  and  four  of  said  act  shall  have  no 
application,  and  except  that  hereafter  the  plats  required  to 
be  filed  by  said  act  shall  be  filed  with  the  secretary  of  the 
interior    and    with    the    commissioner    to    the    Five    Civilized 
Tribes  and  where  the  words  "principal   chief  or   governor" 
of  any  tribe  or  nation  occur  in  said  act,  for  the  purpose  of 
this  act  there  is  inserted  the  words  commissioner  to  the  Five 
Civilized  Tribes.     Whenever  any  such  dam   or  dams,   canals, 
reservoirs  and  auxiliary  steam  works,  pole  lines  and  conduits 
are  to  be  constructed  within  the  limits  of  any  incorporated 
city  or  town  in  the  Indian  Territory,  the  municipal  authori- 
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ties  of  such  city  or  town  shall  have  the  power  to  regulate 
the  manner  of  construction  therein,  and  nothing  herein  con- 
tained shall  be  so  construed  as  to  deny  the  right  of  munici- 
pal taxation  in  such  cities  and  towns:  Provided,  that  all 
rights  granted  hereunder  shall  be  subject  to  the  control  of 
the  future  Territory  or  State  within  which  the  Indian  Terri- 
tory may  be  situated.24 

Sec.  1714.  Provisions  for  the  making  of  certain  municipal 
improvements  and  the  payment  of  the  same. 
In  addition  to  the  powers  now  conferred  by  law,  all  munic- 
ipalities in  the  Indian  Territory  having  a  population  of  over 
two  thousand  to  be  determined  by  the  last  census  taken  under 
any  provision  of  law  or  ordinance  of  the  council  of  such 
municipality,  are  hereby  authorized  and  empowered  to  order 
improvements  of  the  streets  or  alleys  or  such  parts  thereof 
as  may  be  included  in  an  ordinance  or  order  of  the  common 
council  with  the  consent  of  a  majority  of  the  property  owners 
whose  property  as  herein  provided  is  liable  to  assessment 
therefor  for  the  proposed  improvement ;  and  said  council  is 
empowered  and  authorized  to  make  assessments  and  levy 
taxes  with  the  consent  of  a  majority  of  the  property  owners 
whose  property  is  assessed,  for  the  purpose  of  grading, 
paving,  macadamizing,  curbing,  or  guttering  streets  and 
alleys,  or  building  sidewalks  upon  and  along  any  street, 
roadway  or  alley  within  the  limits  of  such  municipality,  and 
the  cost  of  such  grading,  paving,  macadamizing,  curbing, 
guttering  or  sidewalk  constructed,  or  other  improvements 
under  authority  of  this  section,  shall  be  so  assessed  against 
the  abutting  property  as  to  require  each  parcel  of  land  to 
bear  the  cost  of  such  grading,  paving,  macadamizing,  curb- 
ing, guttering  or  sidewalk,  as  far  as  it  abuts  thereon,  and 
in  the  case  of  streets  or  alleys  to  the  center  thereof;  and  the 
cost  of  street  intersections  or  crossings  may  be  borne  by  the 
city  or  apportioned   to   the   quarter  blocks   abutting   thereon 

24  Act  of  April  20,  1006,  Sec.  25;    34  Stat.  L.  137. 
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upon  the  same  basis.  The  special  assessments  provided  for  by 
this  section  and  the  amount  to  be  charged  against  each  lot 
or  parcel  of  land  shall  be  fixed  by  the  city  council  or  under 
its  authority  and  shall  become  a  lien  on  such  abutting  prop- 
erty, which  may  be  enforced  as  other  taxes  are  enforced 
under  the  laws  in  force  in  the  Indian  Territory.  The  total 
amount  charged  against  any  tract  or  parcel  of  land  shall  not 
exceed  twenty  per  centum  of  its  assessed  value,  and  there 
shall  not  be  required  to  be  paid  thereon  exceeding  one  per 
centum  per  annum  on  the  assessed  value  and  interest  at  six 
per  centum  on  the  deferred  payments. 

For  the  purpose  of  paying  for  such  improvements  the  city 
council  of  such  municipality  is  hereby  authorized  to  issue 
improvement  script  or  certificates  for  the  amount  due  for 
such  improvements,  said  script  or  certificates  to  be  payable 
in  annual  installments  and  to  bear  interest  from  date  at  the 
rate  of  six  per  centum  per  annum,  but  no  improvement  script 
shall  be  issued  or  sold  for  less  than  its  par  value.  All  of 
said  municipalities  are  hereby  authorized  to  pass  all  ordi- 
nances necessary  to  carry  into  effect  the  above  provisions, 
and  for  the  purpose  of  doing  so  may  divide  such  municipality 
into  improvement  districts. 

That  the  tangible  property  of  railroad  corporations  (exclu- 
sive of  rolling  stock)  located  within  the  corporate  limits  of 
incorporated  cities  and  towns  in  the  Indian  Territory  shall 
be  assessed  and  taxed  in  proportion  to  its  value  the  same  as 
other  property  is  assessed  and  taxed  in  such  incorporated 
cities  and  towns;  and  all  such  city  or  town  councils  are 
hereby  empowered  to  pass  such  ordinances  as  may  be  neces- 
sary for  the  assessment,  equalization,  levy  and  collection, 
annually,  of  a  tax  on  all  property  except  as  herein  stated 
within  the  corporate  limits  and  for  carrying  the  same 
into  effect:  Provided,  that  should  any  person  or  corporation 
feel  aggrieved  by  any  assessment  of  property  in  the  Indian 
Territory,  an  appeal  from  such  assessment  may  be  taken 
within  sixty  days  by  original  petition  to  be  filed  in  United 
States  court  in  the   district  in   which  such   city   or  town  is 
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located,  and  the  question  of  the  amount  and  legality  of  such 
assessment,  and  the  validity  of  the  ordinance  under  which 
such  assessment  is  made  may  be  determined  by  such  court 
and  the  costs  of  such  proceeding  shall  be  taxed  and  appor- 
tioned between  the  parties  as  the  court  shall  find  to  be  just 
and  equitable.25 

Ccc.  1715.  Provisions  as  to  lands  unsold  after  dissolution  of 
tribes. 
The  lands  belonging  to  the  Choctaw,  Chickasaw,  Cherokee, 
Creek  or  Seminole  tribes,  upon  the  dissolution  of  said  tribes, 
shall  not  become  public  lands  nor  property  of  the  United 
States,  but  shall  be  held  in  trust  by  the  United  States  for 
the  use  and  benefit  of  the  Indians  respectively  comprising 
each  of  said  tribes,  and  their  heirs  as  the  same  shall  appear 
by  the  rolls  as  finally  concluded  as  heretofore  and  hereinafter 
provided  for :  Provided,  that  nothing  herein  contained  shall 
interfere  with  any  allotments  heretofore  or  hereafter  made 
or  to  be  made  under  the  provisions  of  this  or  any  other  act 
of  Congress.28 

Sec.  1716.     Tribal  existence  continued  for  certain  purposes — 

Legislatures  of  tribes  not  to  set  for  a  period 

longer  than  thirty  days  in  the  year — Contracts 

affecting  tribes  to  be  approved  by  the  President. 

The  tribal  existence  and  present  tribal  governments  of  the 

Choctaw,  Chickasaw,  Cherokee,  Creek  and  Seminole  tribes  or 

nations  are  hereby  continued  in  full  force  and  effect  for  all 

purposes  authorized  by  law,  until  otherwise  provided  by  law, 

but   the    tribal    council    or   legislature    in   any   of   said    tribes 

or  nations  shall  not  be  in  session   for  a  longer  period   than 

thirty  days  in  any  one  year:    Provided,  that  no  act,  ordinance 

or    resolution     (except    resolutions    of    adjournment)     of    the 

tribal  council  or  legislature  of  any  of  said  tribes  or  nations 


2SAct  of  April  20,  190G,  Sec.  20;  ';   Id   of  April  20,  1900,  Sec.  27; 

34  Stat.  L.  137.  34  Stat.  L.    137. 
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shall  be  of  any  validity  until  approved  by  the  President  of 
the  United  States :  Provided  further,  that  no  contract  in- 
volving the  payment  or  expenditure  of  any  money  or  affecting 
any  property  belonging  to  any  of  said  tribes  or  nations  made 
by  them  or  any  of  them,  or  by  any  officer  thereof,  shall  be 
of  any  validity  until  approved  by  the  President  of  the  United 
States. 

All  acts  and  parts  of  acts  inconsistent  with  the  provisions 
of  this  act  be,  and  the  same  are  hereby,  repealed.27 

Sec.  1717.  Reservation  from  allotment — Choctaw  and  Chicka- 
saw nations. 
There  shall  be  reserved  from  allotment  one  acre  of  the 
unallotted  lands  of  the  Choctaw  and  Chickasaw  tribes  for 
each  church  under  the  control  of  or  used  exclusively  by  the 
Choctaw  or  Chickasaw  freedmen ;  and  there  shall  be  reserved 
from  allotment  one  acre  of  said  lands  for  each  school  con- 
ducted by  Choctaw  or  Chickasaw  freedmen,  under  the  super- 
vision of  the  authorities  of  said  tribes  and  officials  of  the 
United  States,  and  patents  shall  issue  as  provided  by  law,  to 
the  person  or  organization  entitled  to  receive  the  same. 
There  are  also  reserved  such  tracts  from  said  lands  as  the 
secretary  of  the  interior  may  approve  for  cemeteries ;  and 
such  cemeteries  may  be  reserved,  respectively  for  Indians, 
freedmen  and  whites,  as  the  secretary  may  designate.28 

Sec.  1718.  Reservation  from  allotment  and  canceling  of  cer- 
tain filings  or  application  for  allotment. 
The  secretary  of  the  interior  is  hereby  authorized  and  em- 
powered to  segregate  and  reserve  from  allotment  and  to 
cancel  any  filings  for  application  that  heretofore  may  have 
been  made  with  a  view  to  allotting  the  following  described 
lands  situate  in  the  Choctaw  Nation,  Indian  Territory,  to-wit: 
The   northwest    quarter   of   section   twelve,   in   township   five 

27  Act  of  April  26,  1906,  Sees.  28  ^  Act  June  21,  1906;  34  Stat.  L. 

and  29;  34  Stat.  L.  137.  338. 
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north,  range  fifteen  east,  containing  one  hundred  and  sixty 
acres  more  or  less.  The  provisions  of  sections  fifty-six  to 
sixty-three,  inclusive,  of  the  act  of  Congress,  approved  July 
first,  nineteen  hundred  and  two,  entitled  "An  act  to  ratify 
and  confirm  an  agreement  with  the  Choctaw  and  Chickasaw 
tribes  and  for  other  purposes,"  be,  and  the  same  aer  hereby, 
made  applicable  to  the  lands  above  described,  the  same  as  if 
the  above  described  lands  had  been  made  a  part  of  the 
segregation  as  contemplated  by  said  sections  fifty-six  to 
sixty-three,  inclusive,  of  said  above  act  approved  July  first, 
nineteen  hundred  and  two :  Provided,  that  the  secretary  of 
the  interior  may,  in  his  discretion,  add  to  and  make  a  part 
of  the  coal  mining  leases  now  in  effect,  and  to  which  said 
lands  are  contiguous,  the  northwest  quarter  of  section  twelve, 
in  township  five  north,  of  range  fifteen  east,  government  sub- 
divisions being  followed  as  nearly  as  possible:  Provided, 
further,  that  the  holder  or  holders  of  the  lease  or  leases,  to 
which  said  lands  shall  be  added,  shall  before  the  same  are 
added,  pay  the  Indian  or  Indians  who  have  filed  upon  or 
applied  for  such  lands  as  their  allotments,  or  who  are  in 
possession  thereof,  the  value  of  the  improvements  placed  upon 
the  lands  by  said  Indian  or  Indians,  such  value  to  be  deter- 
mined under  the  direction  of  the  secretary  of  the  interior.29 

Sec.  1719.     Preparation  of  tribal  rolls. 

The  secretary  of  the  interior  shall  on  the  completion  of  the 
approved  rolls,  have  prepared  and  printed  in  a  permanent 
record  book  such  rolls  of  the  Five  Civilized  Tribes,  and  that 
one  copy  of  such  record  book  shall  be  deposited  in  the  office 
of  the  recorder  in  each  of  the  recording  districts  for  inspec- 
tion. Any  person  who  shall  copy  any  roll  of  citizenship  of 
the  Creek,  Cherokee,  Choctaw,  Chickasaw  or  Seminole  tribes 
of  Indians,  prepared  by  or  under  the  direction  of  the  secre- 
tary of  tlie  interior,  whether  completed  or  not,  or  any  person 
who  shall,  directly  or  indirectly,  exhibit,  sell  or  offer  to  sell, 

20  Act  June  21,  1906;  34  Stat.  L.    338. 
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give  away,  offer  to  give  away,  or  in  any  manner  or  by 
any  means  offer  to  dispose  of,  or  who  shall  have  in  his  pos- 
session any  such  roll  or  rolls,  any  copy  of  the  same,  or  a 
copy  of  any  portion  thereof,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  be  punished  by  imprisonment  for  not 
exceeding  two  years :  Provided,  that  this  act  shall  not  apply 
to  any  person  authorized  by  the  secretary  of  the  interior,  the 
commissioner  of  Indian  affairs,  or  the  Commission  to  the 
Five  Civilized  Tribes  to  copy,  exhibit  or  use  such  rolls  or  a 
copy  thereof,  for  any  purpose  necessary  or  required  by 
law.30 

Sec.  1720.     Enrollment  of  Mississippi  Choctaws. 

No  distinction  shall  be  made  in  the  enrollment  of  the  full- 
blood  Mississippi  Choctaws  who  have  been  identified  by  the 
United  States  Commission  to  the  Five  Civilized  Tribes,  and 
who  had  removed  to  the  Indian  Territory  prior  to  the  fourth 
day  of  March,  nineteen  hundred  and  six,  and  who  shall  fur- 
nish proof  thereof. 

Sec.  1721.     Provision  for  closing  rolls. 

Section  two  of  the  act  entitled  "An  act  to  provide  for  the 
final  disposition  of  the  affairs  of  the  Five  Civilized  Tribes 
in  the  Indian  Territory,  and  for  other  purposes,"  approved 
on  the  twenty-sixth  day  of  April,  nineteen  hundred  and  six, 
be,  and  the  same  is  hereby,  amended  by  striking  out  thereof 
the  words:  "Provided  further,  that  nothing  herein  shall  be 
construed  so  as  to  hereafter  permit  any  person  to  file  an 
application  for  enrollment  in  any  tribe  where  the  date  for 
filing  applications  has  been  fixed  by  agreement  between  said 
tribe  and  the  United  States :  Provided  further,  that  nothing 
herein  shall  apply  to  the  intermarried  whites  in  the  Cherokee 
Nation,  whose  cases  are  now  pending  in  the  Supreme  Court 
of  the  United  States."  And  insert  in  said  act,  in  lieu  of 
the  matter  repealed,  the  following:    "Provided    further,  that 

so  Act  June  21,  1906;   34  Stat.  L.   340. 
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nothing  herein  shall  be  construed  so  as  to  hereafter  permit 
any  person  to  file  an  application  for  enrollment,  or  to  be 
entitled  to  enrollment  in  any  of  said  tribes,  except  for 
minors,  the  children  of  Indians  by  blood,  or  of  freedmen 
members  of  the  said  tribes,  or  for  Mississippi  Choctaws, 
identified  under  the  fourteenth  article  of  the  treaty  of 
eighteen  hundred  and  thirty,  as  herein  otherwise  provided, 
and  the  fact  that  the  name  of  a  person  appears  on  the  tribal 
rolls  of  any  of  said  tribes  shall  not  be  construed  to  be  an 
enrollment.31 

si  Act  June  21,  1906;  34  Stat.  L.    340. 
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Sec.  1722.  Enumeration  of  lands  from  which  restrictions  have 
been  removed — Eminent  domain — Secretary  of 
interior  may  remove  restrictions. 

From  and  after  sixty  days  from  the  date  of  this  act  the 
status  of  the  lands  allotted  heretofore  or  hereafter  to  allotees 
of  the  Five  Civilized  Tribes  shall,  as  regards  restrictions  on 
alienation  or  incumbrance,  be  as  follows :  All  lands,  including 
homesteads,  of  said  allotees  enrolled  as  intermarried  whites, 
as  freedmen,  and  as  mixed-blood  Indians  having  less  than 
half  Indian  blood,  including  minors,  shall  be  free  from  all 
restrictions.  All  lands,  except  homesteads,  of  said  allotees 
enrolled  as  mixed-blood  Indians  having  half  or  more  than 
half  and  less  than  three-quarters  Indian  blood  shall  be  free 
from  all  restrictions.  All  homesteads  of  said  allotees  enrolled 
as  mixed-blood  Indians  having  half  or  more  than  half  Indian 
blood,  including  minors  of  such  degrees  of  blood,  and  all 
allotted  lands  of  enrolled  full-bloods,  and  enrolled  mixed- 
bloods  of  three-quarters  or  more  Indian  blood,  including 
minors  of  such  degrees  of  blood,  shall  not  be  subject  to 
alienation,  contract  to  sell,  power  of  attorney,  or  any  other 
incumbrance  prior  to  April  twenty-sixth,  nineteen  hundred 
and  thirty-one,  except  that  the  secretary  of  the  interior  may 
remove  such  restrictions,  wholly  or  in  part,  under  such  rules 
and  regulations  concerning  terms  of  sale  and  disposal  of  the 
proceeds  for  the  benefit  of  the  respective  Indians  as  he  may 
prescribe.  The  secretary  of  the  interior  shall  not  be  pro- 
hibited by  this  act  from  continuing  to  remove  restrictions 
as  heretofore,  and  nothing  herein  shall  be  construed  to  im- 
pose restrictions  removed  from  land  by  or  under  any  law 
prior  to  the  passage  of  this  act.  No  restriction  of  alienation 
shall  be  construed  to  prevent  the  exercise  of  the  right  of 
eminent  domain  in  condemning  rights  of  way  for  public 
purposes  over  allotted  lands,  and  for  sucli  purposes  sections 
thirteen  to  twenty-three,  inclusive,  of  an  act  entitled  "An 
ad  to  grant  the  right  of  way  through  Oklahoma  Territory 
and  the  [ndian  Territory  to  the  Enid  and  Anadarko  Railway 
Company,    and     for    other    purposes,"    approved    February 
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twenty-eighth,  nineteen  hundred  and  two  (32  Statutes  at 
Large,  page  43),  are  hereby  continued  in  force  in  the  State 
of  Oklahoma.1 

Sec.  1723.  Allotted  lands  may  be  leased  by  allotee,  when — 
Must  be  approved  by  secretary  of  the  interior, 
when — May  be  made  by  approval  of  county 
court,  when. 
All  lands  other  than  homesteads  allotted  to  members  of  the 
Five  Civilized  Tribes,  from  which  restrictions  have  not  been 
removed,  may  be  leased  by  the  allotee,  if  an  adult,  or  by 
guardian  or  curator  under  order  of  the  proper  probate  court, 
if  a  minor  or  incompetent,  for  a  period  not  to  exceed  five 
years,  without  the  privilege  of  renewal :  Provided,  that  leases 
of  restricted  lands  for  oil,  gas  or  other  mining  purposes, 
leases  of  restricted  homesteads  for  more  than  one  year,  and 
leases  of  restricted  lands  for  periods  of  more  than  five  years, 
may  be  made,  with  the  approval  of  the  secretary  of  the 
interior,  under  rules  and  regulations  provided  by  the  secre- 
tary of  the  interior,  and  not  otherwise :  And  provided, 
further,  that  the  jurisdiction  of  the  probate  courts  of  the 
State  of  Oklahoma  over  lands  of  minors  and  incompetents 
shall  be  subject  to  the  foregoing  provisions,  and  the  term 
"minor"  or  "minors,"  as  used  in  this  act,  shall  include  all 
males  under  the  age  of  twenty-one  years  and  all  females 
under  the  age  of  eighteen  years.2 

Sec.  1724.    Age  and  blood  of  allotee,  how  determined. 

That  the  rolls  of  citizenship  and  of  freedmen  of  the  Five 
Civilized  Tribes,  approved  by  the  secretary  of  the  interior, 
shall  be  conclusive  evidence  as  to  the  quantum  of  Indian 
blood  of  any  enrolled  citizen  or  freedman  of  said  tribes,  and 
of  no  other  persons,  to  determine  questions  arising  under  this 
act ;  and  the  enrollment  records  of  the  commissioner  to  the 

lAct    of   May   27,    1908,    Sec.    1;  2  Act   of   May    27,    1908,    Sec.    2; 

35  Stat.  L.  312.  35  Stat.  L.  312. 
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Five  Civilized  Tribes  shall  hereafter  be   conclusive  evidence 
as  to  the  age  of  said  citizen  or  freedman.3 

Sec.  1725.  Previous  oil,  gas  or  mineral  leases  requiring  ap- 
proval of  secretary  of  interior  not  invalidated, 
when — Cancellation  of  such  leases — How  made. 

No  oil,  gas  or  other  mineral  lease  entered  into  by  any  of 
said  allotees  prior  to  the  removal  of  restrictions  requiring 
the  approval  of  the  secretary  of  the  interior,  shall  be  ren- 
dered invalid  by  this  act,  but  the  same  shall  be  subject  to 
the  approval  of  the  secretary  of  the  interior  as  if  this  act 
had  not  been  passed :  Provided,  that  the  owner  or  owners 
of  any  allotted  land  from  which  restrictions  are  removed  by 
this  act,  or  have  been  removed  by  previous  acts  of  Congress, 
or  by  the  secretary  of  the  interior,  or  may  hereafter  be 
removed  under  and  by  authority  of  any  act  of  Congress,  shall 
have  the  power  to  cancel  and  annul  any  oil,  gas  or  mineral 
lease  on  said  land  whenever  the  owner  or  owners  of  said 
land  and  the  owner  or  owners  of  the  lease  thereon  agree  in 
writing  to  terminate  said  lease  and  file  with  the  secretary 
of  the  interior,  or  his  designated  agent,  a  true  copy  of  the 
agreement  in  writing  canceling  said  lease,  which  said  agree- 
ment shall  be  executed  and  acknowledged  by  the  parties 
thereto  in  the  manner  required  by  the  laws  of  Oklahoma 
for  the  execution  and  acknowledgment  of  deeds,  and  the 
same  shall  be  recorded  in  the  county  where  the  land  is 
situate.4 

Sec.  1726.     Unrestricted  lands  subject  to  taxes. 

All  land  from  which  restrictions  have  been  or  shall  be 
removed,  shall  be  subject  to  taxation  and  all  other  civil 
burdens    as    though    it   were    the    property    of    other    persons 


» Act    of   May    27,    1908,    Sec.    3;  *  Act    of   May   27,    1908,    Sec.    3; 

35  Stat.  L.  312.  35  Stat.  L.  312. 
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than  allotees  of  the  Five  Civilized  Tribes:  Provided,  that 
allotted  lands  shall  not  be  subjected  or  held  liable,  to  any 
form  of  personal  claim,  or  demand,  against  the  allotees 
arising  or  existing  prior  to  the  removal  of  restrictions,  other 
than  contracts  heretofore  expressly  permitted  by  law.5 

Sec.  1727.  Effect  of  an  attempted  lease  or  conveyance  of 
restricted  land. 
That  any  attempted  alienation  or  incumbrance  by  deed, 
mortgage,  contract  to  sell,  power  of  attorney,  or  other  in- 
strument or  method  of  incumbering  real  estate,  made  before 
or  after  the  approval  of  this  act,  which,  affects  the  title  of 
the  land  allotted  to  allotees  of  the  Five  Civilized  Tribes 
prior  to  removal  of  restrictions  therefrom,  and  also  any 
lease  of  such  restricted  land  made  in  violation  of  law  before 
or  after  the  approval  of  this  act  shall  be  absolutely  null  and 
void.6 

Sec.  1728.  Minor  allotees  under  control  of  county  courts — 
Government  may  appoint  representative  to  ex- 
amine conduct  of  guardians  and  curators  of 
minors — Powers  and  duties  of. 

That  the  persons  and  property  of  minor  allotees  of  the 
Five  Civilized  Tribes  shall,  except  as  otherwise  specifically 
provided  by  law,  be  subject  to  the  jurisdiction  of  the  probate 
courts  of  the  State  of  Oklahoma.  The  secretary  of  the  inte- 
rior is  hereby  empowered,  under  rules  and  regulations  to  be 
prescribed  by  him,  to  appoint  such  local  representatives 
within  the  State  of  Oklahoma,  who  shall  be  citizens  of  that 
State  or  now  domiciled  therein  as  he  may  deem  necessary  to 
inquire  into  and  investigate  the  conduct  of  guardians  or 
curators  having  in  charge  the  estates  of  such  minors,  and 
whenever  such  representative  or  representatives  of  the  secre- 
tary of  the  interior  shall  be  of  opinion  that  the  estate  of  any 


s  Act   of   May    27,    1908,    Sec.    4;  « Act    of    May   27,    1908,    Sec.    5; 
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minor  is  not  being  properly  cared  for  by  the  guardian  or 
curator,  or  that  the  same  is  in  any  manner  being  dissipated 
or  wasted  or  being  permitted  to  deteriorate  in  value  by  reason 
of  the  negligence  or  carelessness  or  incompetency  of  the 
guardian  or  curator,  said  representative  or  representatives 
of  the  secretary  of  the  interior  shall  have  power  and  it  shall 
'be  their  duty  to  report  said  matter  in  full  to  the  proper 
probate  court  and  take  the  necessary  steps  to  have  such 
matter  fully  investigated,  and  go  to  the  further  extent  of 
prosecuting  any  necessary  remedy,  either  civil  or  criminal, 
or  both,  to  preserve  the  property  and  protect  the  interests  of 
said  minor  allotees;  and  it  shall  be  the  further  duty  of  such 
representative  or  representatives  to  make  full  and  complete 
reports  to  the  secretary  of  the  interior.  All  such  reports, 
either  to  the  secretary  of  the  interior  or  to  the  proper  pro- 
bate court,  shall  become  public  records  and  subject  to  the 
inspection  and  examination  of  the  public,  and  the  necessary 
court  fees  shall  be  allowed  against  the  estates  of  said 
minors.  The  probate  courts  may,  in  their  discretion,  appoint 
any  such  representative  of  the  secretary  of  the  interior  as 
guardian  or  curator  for  such  minors,  without  fee  or  charge. 
And  said  representatives  of  the  secretary  of  the  interior 
are  further  authorized,  and  it  is  made  their  duty  to  counsel 
and  advise  all  allotees,  adult  or  minor,  having  restricted 
lands  of  all  of  their  legal  rights  with  reference  to  their 
restricted  lands,  without  charge,  and  to  advise  them  in  the 
preparation  of  all  leases  authorized  by  law  to  be  made,  and 
at  the  request  of  any  allotee  having  restricted  land  he  shall, 
without  charge,  except  the  necessary  court  and  recording 
fees  and  expenses,  if  any,  in  the  name  of  the  allotee,  take 
such  steps  as  may  be  necessary,  including  the  bringing  of 
any  suit  or  suits  and  the  prosecution  and  appeal  thereof,  to 
cancel  and  annul  any  deed,  conveyance,  mortgage,  lease,  con- 
tract to  sell,  power  of  attorney,  or  any  other  incumbrance  of 
any  kind  or  character,  made  or  attempted  to  be  made  or 
executed  in  violation  of  this  act  or  any  other  act  of  Congress, 
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and  to  take  all  steps  necessary  to  assist  said  allotees  in  ac- 
quiring and  retaining  possession  of  their  restricted  lands.7 

Sec.   1729.    Appropriation   for  expense   of   enforcing   act   of 
May  27,  1908 — Restricted  lands  of  minors  may 
not  be  leased  or  incumbered  except  as  author- 
ized by  law  or  by  order  of  court — Suits  brought 
by  authority  of  secretary  of  the  interior. 
Supplemental  to  the  funds  appropriated  and  available  for 
expenses    connected    with    the    affairs    of    the    Five    Civilized 
Tribes,    there    is   hereby   appropriated,    for    the    salaries   and 
expenses    arising    under    this    section,    out    of    any    funds    in 
the  treasury  not  otherwise  appropriated,  the  sum  of  ninety 
thousand  dollars,  to  be  available  immediately,  and  until  July 
first,  nineteen  hundred  and  nine,  for  expenditure  under  the 
direction  of  the  secretary  of  the  interior :    Provided,  that  no 
restricted  lands  of  living  minors  shall  be  sold  or  incumbered, 
except  by  leases  authorized  by  law,  by  order  of  the  court  or 
otherwise. 

And  there  is  hereby  further  appropriated,  out  of  any  money 
in  the  treasury  not  otherwise  appropriated,  to  be  immediately 
available  and  available  until  expended  as  the  attorney-general 
may  direct,  the  sum  of  fifty  thousand  dollars,  to  be  used  in 
the  payment  of  necessary  expenses  incident  to  any  suits 
brought  at  the  request  of  the  secretary  of  the  interior  in  the 
eastern  judicial  district  of  Oklahoma:  Provided,  that  the 
sum  of  ten  thousand  dollars  of  the  above  amount,  or  so  much 
thereof  as  may  be  necessary,  may  be  expended  in  the  prosecu- 
tion of  cases  in  the  western  judicial  district  of  Oklahoma. 

Any  suit  brought  by  the  authority  of  the  secretary  of  the 
interior  against  the  vendee  or  mortgagee  of  a  town  lot, 
against  whom  the  secretary  of  the  interior  may  find  upon 
investigation  no  fraud  has  been  established,  may  be  dis- 
missed and  the  title  quieted  upon  payment  of  the  full  balance 
due  on  the  original  appraisement  of  such  lot:    Provided,  that 

7  Act   of   May   27,    1908,    Sec.    6;    35  Stat.  L.  312. 
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such  investigation  must  be  concluded  within  six  months  after 
the  passage  of  this  act. 

Nothing  in  this  act  shall  be  construed  as  a  denial  of  the 
right,  of  the  United  States  to  take  such  steps  as  may  be 
necessary,  including  the  bringing  of  any  suit  and  the  prose- 
cution and  appeal  thereof,  to  acquire  or  retain  possession  of 
restricted  Indian  lands,  or  to  remove  cloud  therefrom,  or 
clear  title  to  the  same,  in  cases  where  deeds,  leases  or  con- 
tracts of  any  other  kind  or  character  whatsoever  have  been 
or  shall  be  made  contrary  to  law  with  respect  to  such  lands 
prior  to  the  removal  therefrom  of  restrictions  upon  the 
alienation  thereof;  such  suits  to  be  brought  on  the  recom- 
mendation of  the  secretary  of  the  interior,  without  costs  or 
charges  to  the  allotees,  the  necessary  expenses  incurred  in 
so  doing  to  be  defrayed  from  the  money  appropriated  by 
this  act.8 

Sec.  1730.  Limitation  of  right  to  contest  of  allotment — 
Amendment  to  section  twenty-three  of  the  act 
approved  April  26,  1906. 

That  no  contest  shall  be  instituted  after  sixty  days  from 
the  date  of  the  selection  of  any  allotment  hereafter  made, 
nor  after  ninety  days  from  the  approval  of  this  act  in  case 
of  selections  made  prior  thereto  by  or  for  any  allotee  of  the 
Five  Civilized  Tribes,  and,  as  early  thereafter  as  practicable, 
deed  or  patent  shall  issue  therefor. 

That  section  twenty-three  of  an  act  entitled  "An  act  to 
provide  for  the  final  disposition  of  the  affairs  of  the  Five 
Civilized  Tribes  in  the  Indian  Territory,  and  for  other  pur- 
poses," approved  April  twenty-sixth,  nineteen  hundred  and 
six,  is  hereby  amended  by  adding  at  the  end  of  said  section 
the  words  "or  a  judge  of  a  county  court  of  the  State  of 
Oklahoma."3 


s  Act   of   May   27,    1908,    Pec.    G;  «  Act  of   May    27,    1908,    Sees.    7 

35  Stat.  L.  312.  and  8;  35  Stat.  L.  312. 
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Sec.  1731.  Removal  of  restrictions  by  death  of  allotee — Deed 
to  be  approved  by  county  court — Homestead  of 
allotee  to  remain  for  the  use  of  issue  born  after 
March  4,  1906 — When  homestead  of  allotee  may 
be  conveyed  by  will. 
That  the  death  of  any  allotee  of  the  Five  Civilized  Tribes 
shall  operate  to  remove  all  restrictions  upon  the  alienation 
of  said  allotee 's  land:  Provided,  that  no  conveyance  of  any 
interest  of  any  full-blood  Indian  heir  in  such  land  shall  be 
valid  unless  approved  by  the  court  having  jurisdiction  of  the 
settlement  of  the  estate  of  said  deceased  allotee :  Provided, 
further,  that  if  any  member  of  the  Five  Civilized  Tribes  of 
one-half  or  more  Indian  blood  shall  die  leaving  issue  sur- 
viving, born  since  March  fourth,  nineteen  hundred  and  six, 
the  homestead  of  such  deceased  allotee  shall  remain  inalien- 
able, unless  restrictions  against  alienation  are  removed 
therefrom  by  the  secretary  of  the  interior  in  the  manner 
provided  in  section  one  hereof,  for  the  use  and  support  of 
such  issue,  during  their  life  or  lives,  until  April  twenty-sixth, 
nineteen  hundred  and  thirty-one ;  but  if  no  such  issue  survive, 
then  such  allotee,  if  an  adult,  may  dispose  of  his  homestead 
by  will  free  from  all  restrictions ;  if  this  be  not  done,  or  in 
the  event  the  issue  hereinbefore  provided  for  die  before 
April  twenty-sixth,  nineteen  hundred  and  thirty-one,  the 
land  shall  then  descend  to  the  heirs,  according  to  the  laws 
of  descent  and  distribution  of  the  State  of  Oklahoma,  free 
from  restrictions :  Provided  further,  that  the  provisions  of 
section  twenty-three  of  the  act  of  April  twenty-sixth,  nine- 
teen hundred  and  six,  as  amended  by  this  act,  are  hereby 
made  applicable  to  all  wills  executed  under  this  section.10 

Sec.  1732.     Payment  of  moneys  to  Choctaw  and  Chickasaw 
nations — Payment  of  royalties  on  mineral  leases 
of  allotted  Seminole  lands. 
That  the  secretary  of  the  interior  is  hereby  authorized  and 

directed   to   pay   out   of  any  moneys  in   the   treasury   of  the 

io  Act  of   May  27,    1908,   Sec.   9;     35  Stat.  L.  312. 
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United  States,  belonging  to  the  Choctaw  or  Chickasaw  na- 
tions, respectively,  any  and  all  outstanding  general  and 
school  warrants  duly  signed  by  the  auditor  of  public  accounts 
of  the  Choctaw  and  Chickasaw  nations,  and  drawn  on  the 
national  treasurers  thereof  prior  to  January  first,  nineteen 
hundred  and  seven,  with  six  per  cent,  interest  per  annum 
from  the  respective  dates  of  said  warrants:  Provided,  that 
said  warrants  be  presented  to  the  United  States  Indian  agent 
at  the  Union  Agency,  Muskogee,  Oklahoma,  within  sixty  days 
from  the  passage  of  this  act,  together  with  the  affidavits  of 
the  respective  holders  of  said  warrants  that  they  purchased 
the  same  in  good  faith  for  a  valuable  consideration,  and  had 
no  reason  to  suspect  fraud  in  the  issuance  of  said  warrants : 
Provided,  further,  that  such  warrants  remaining  in  the  hands 
of  the  original  payee  shall  be  paid  by  said  secretary  when 
it  is  shown  that  the  services  for  which  said  warrants  were 
issued  were  actually  performed  by  said  payee. 

That  all  royalties  arising  on  and  after  July  first,  nineteen 
hundred  and  eight,  from  mineral  leases  of  allotted  Seminole 
lands  heretofore  or  hereafter  made,  which  are  subject  to  the 
supervision  of  the  secretary  of  the  interior,  shall  be  paid  to 
the  United  States  Indian  agent,  Union  Agency,  for  the  benefit 
of  the  Indian  lessor  or  his  proper  representative,  to  whom 
such  royalties  shall  thereafter  belong;  and  no  such  lease 
shall  be  made  after  said  date  except  with  the  allotee  or  owner 
cf  the  land:  Provided,  that  the  interest  of  the  Seminole 
Nation  in  leases  of  royalties  arising  thereunder  on  all  allotted 
lands  shall  cease  on  June  thirtieth,  nineteen  hundred  and 
eight.11 

Sec.  1733.    Land  records  to  be  made  and  furnished  to  various 
counties. 

That  all  records  pertaining  to  the  allotment  of  lands  of  the 
Five  Civilized  Tribes  shall  be  finally  deposited  in  the  office 
of  the  United  States  Indian  agent,  Union  Agency,  when  and 

ii  Act  of  May  27,  1908,  Sec.  10  and  11;  35  Stat.  L.  312. 
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as  the  secretary  of  the  interior  shall  determine  such  action 
shall  be  taken,  and  there  is  hereby  appropriated,  out  of  any 
money  in  the  treasury  not  otherwise  appropriated,  to  be 
immediately  available  as  the  secretary  of  the  interior  may 
direct,  the  sum  of  fifteen  thousand  dollars,  or  so  much 
thereof  as  may  be  necessary  to  enable  the  secretary  of  the 
interior  to  furnish  the  various  counties  of  the  State  of  Okla- 
homa certified  copies  of  such  portions  of  said  records  as  affect 
title  to  lands  in  the  respective  counties.12 

Sec.  1734.    Amendment  of  paragraph  two  of  section  eleven 
of  an  act  approved  April  26,  1906 — Records  and 
moneys  of  Five  Civilized  Tribes  to  be  accounted 
for — Section  thirteen  of  act  of  April  26,  1906, 
not  to  apply  to  town  lots  in  town  sites. 
That   the   second   paragraph    of   section    eleven    of   an    act 
entitled  "An  act  to  provide  for  the  final  disposition   of  the 
affairs  of  the  Five  Civilized  Tribes  in  the  Indian  Territory, 
and  for  other  purposes,"  approved  April  twenty-sixth,  nine- 
teen hundred  and  six,  is  hereby  amended  to  read  as  follows: 
"That  every  officer,  member  or  representative  of  the  Five 
Civilized  Tribes,  respectively,  or  any  other  person,  having  in  his 
possession,  custody  or  control,  any  money  or  other  property, 
including  the  books,  documents,  records  or  any  other  papers, 
of  any  of  said  tribes,  shall  make  full  and  true  account  and 
report  thereof  to  the  secretary  of  the  interior,  and  shall  pay 
all  money  of  the  tribe  in  his  possession,  custody  or  control, 
and  shall  deliver  all  other  tribal  properties  so  held  by  him 
to    the    secretary   of   the   interior,    and    if    any   person    shall 
wilfully  and  fraudulently  fail  to  account  for  all  such  money 
and   property    so   held   by   him,    or    to    pay   and    deliver   the 
same  as  herein  provided,  prior  to  July  thirty-first,  nineteen 
hundred  and  eight,  he  shall  be  deemed  guilty  of  embezzle- 
ment, and  upon  conviction  thereof  shall  be  punished  by  fine 
of  not  exceeding  five  thousand  dollars,   or  by  imprisonment 

12  Act  of  May  27,   1908,  Sec.   12;     35  Stat.  L.  312. 
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not  exceeding  five  years,  or  by  both  such  fine  and  imprison- 
ment, according  to  the  laws  of  the  United  States  relating  to 
such  offense,  and  shall  be  liable  to  civil  proceedings  to  be 
prosecuted  in  behalf  of  and  in  the  name  of  the  tribe  or 
tribes  in  interest  for  the  amount  or  value  of  the  money  or 
property  so  withheld. 

That  the  provisions  of  section  thirteen  of  the  act  of  Con- 
gress approved  April  twenty-sixth,  nineteen  hundred  and  six 
(34  Statutes  at  Large,  page  137),  shall  not  apply  to  town 
lots  in  town  sites  heretofore  established,  surveyed,  platted 
and  appraised  under  the  direction  of  the  secretary  of  the 
interior,  but  nothing  herein  contained  shall  be  construed  to 
authorize  the  conveyance  of  any  interest  in  the  coal  or 
asphalt  underlying  said  lots.13 

13  Act  of  May  27,   1908,   Sees.   13    and  14;  35  Stat.  L.  312. 
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Sec.  1735.  Government  control  of  allotted  lands — Wards  of 
Government. 
In  speaking  of  the  control  of  Congress  over  the  Cherokee 
Indians  and  their  lands,  it  was  said  that  the  proposition 
that  the  Cherokee  Nation  is  sovereign  in  the  sense  that  the 
Ignited  States  is  sovereign,  or  in  the  sense  that  the  several 
States  is  sovereign,  and  that  that  nation  alone  can  exercise 
the  power  of  eminent  domain  within  its  limits,  finds  no  sup- 
port in  the  numerous  treaties  with  that  nation,  or  in  the 
decisions  of  this  court,  or  in  the  acts  of  Congress  defining 
the  relations  of  that  people  with  the  United  States.  From 
the  heginning  of  the  Government  to  the  present  time,  they 
have  been  treated  as  "wards  of  the  nation,"  "in  a  state  of 
pupilage,"  "dependent  political  communities"  holding  such 
relations  in  the  general  government  that  they  and  their 
country,  as  declared  by  Chief  Justice  Marshall,  are  "con- 
sidered by  foreign  nations,  as  well  as  by  ourselves,  as  being 
so  completely  under  the  sovereignty  and  dominion  of  the 
United  States  that  any  attempt  to  acquire  their  lands,  or  to 
form  a  political  connection  with  them,  would  be  considered 
by  all  as  an  invasion  of  our  territory  and  an  act  of  hos- 
tility."1 

1  By    the    court    in    Stephens    v.   Cherokee  Nation,  174  U.  S.  4S5,  43 
L.  Ed.   1.055. 
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It  would  be  hardly  possible  to  enlarge  upon  the  language 
of  the  Supreme  Court  of  the  United  States  and  later  followed 
and  used  by  the  Supreme  Court  of  this  State,  in  recognizing 
the  plenary  power  proposed  by  Congress  in  dealing  with 
these  Indian  wards  and  their  property.2 

It  was  said  by  another  judge  of  the  Supreme  Court  of  the 
United  States  that  the  power  of  the  general  government  over 
these  remnants  of  a  race  once  powerful,  now  weak  and 
diminished  in  number,  is  necessary  to  their  protection  as 
well  as  to  the  safety  of  those  among  whom  they  dwell.  It 
must  exist  in  that  government,  because  it  never  existed 
anywhere  else,  because  the  theater  of  its  existence  is  within 
the  geographical  limits  of  the  United  States,  because  it  has 
never  been  denied  and  because  it  alone  can  enforce  its  laws 
on  all  its  tribes.  The  Indians,  who  have  been  fully  emanci- 
pated from  the  control  and  protection  of  the  United  States 
are  subject,  at  least  so  far  as  the  tribal  lands  are  concerned, 
to  be  controlled  by  direct  legislation  of  Congress.  It  is  also 
so  declared  by  many  well  considered  cases.3 

Again  it  was  said,  that  not  only  has  the  power  been  exer- 
cised over  tribal  affairs,  but  it  has  been  extended  to  the 
property  of  the  members  and  the  disposition  thereof,  its 
tenure,  title,  and  all  rights  growing  out  of  it;  that  the  indi- 
vidual interest  therein  which  has  been  given,  had  been,  by 
virtue  of  its  plenary  legislative  authority,  and  the  interest 
and  title  withheld,  has  been  under  the  same  power.  The 
disposition  of  the  tribal  property  of  the  Indian  property 
falls  within  the  legislative  domain  of  the  Federal  Government, 
and  its  action  in  this  respect  is  conclusive  upon  the  courts.4 

The  following  language,  by  one  of  the  judges  of  the  Fed- 
eral courts,  sets  forth  the  extent  of  the  power  of  Congress 


zYarbrough    v.    Spaulding,    Sup.  3  Cherokee   v.   United   States.    112 

Ct.   of   Oklahoma,   not  yet  reported,       IT.   S.    17,   30   L.   Ed.   306;    Stephens 
citing  Lone  Wolf  v.  Hitchcock,   187       v.  Choctaw,  174  U.  S.  445,   19  Sup. 
U.  S.  553,  23  S.  Ct.  216,  47  L.  Ed.       Ct.  723,  43  L.  Ed.  1,041. 
299.  ^Gleason  v.  Wood,  26   Okla.  502, 

114  Pac.  703. 
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over  the  allotted  lands  of  the  Indian,  and  it  also  sets  forth 
the  reasons  why  the  Government  has  always  retained  such 
control: 

"It  is,  however,  too  plain  for  controversy  that  the  Federal 
government  imposed  restrictions  upon  the  alienation  of  these 
allotments.  That  restriction  was  its  main  reliance  for  the 
social  and  industrial  elevation  of  the  Indian.  Has  it  a 
standing  in  court  for  the  enforcement  of  its  policy?  To 
say  that  it  has  not  is  to  make  the  restraints  upon  alienation 
a  mere  brut  urn  fulmen.  Shall  the  Indians,  who  are  intended 
to  be  restrained,  be  made  the  sole  agency  for  the  enforce- 
ment of  the  restraint?  If  so,  the  act  of  Congress  is  nothing 
more  than  a  benevolent  admonition.  If  they  are  unable  to 
restrain  the  allurements  by  which  they  are  enticed  in  making 
the  conveyances,  will  they  be  expected  to  undertake  the 
difficult  and  protracted  litigation  necessary  to  set  aside  their 
own  acts?  To  ask  these  questions  is  to  answer  them.  Con- 
gress intended  that  both  the  Indians  and  the  members  of 
the  white  race  should  obey  its  limitations.  A  transfer  of  the 
allotment  is  not  simply  a  violation  of  the  proprietary  rights 
of  the  Indian.  It  violates  the  governmental  rights  of  the 
United  States."5 

The  power  and  extent  of  the  control  of  the  Federal  gov- 
ernment as  to  the  lands  alloted  to  the  Indian  and  freedmen 
in  the  Five  Civilized  Tribes  has  been  finally  and  fully  de- 
termined by  the  Supreme  Court  of  the  United  States  in  a 
very  recent  and  a  very  thorough  and  comprehensive  opinion. 
The  court,  in  the  case  referred  to,  decided  that  from  the 
earliest  period  Congress  has  always  dealt  with  the  Indians 
as  a  dependent  people,  and  has  always  legislated  concerning 
their  property  with  a  view  to  their  protection  as  such;  that 


"Bowling    v.    Fnitrvl    Strife,    101  tions     involved     in     this     cnse     was 

Fed.   22,   quoting    United    States   v.  whether     the     United     States     had 

Allen,   17!)   Fed.  13,   103  C.  C.  A.  1,  power  to  sue  to  maintain  the  statu- 

the  latter  case  being  affirmed  by  the  tory    restrictions   of   the    alienntion 

Supreme  Court  of  the  United  States  of  the  allotted  lands  of  the  Indians, 
in  224  U.  S.  413.     One  of  the  ques- 
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it  has  full  power  to  legislate  concerning  their  tribal  property, 
and  that  the  conferring  of  citizenship  upon  individual  Indians 
does  not  prevent  Congress  from  continuing  to  deal  with  the 
allotted  tribal  lands;  that  it  is  for  Congress,  in  pursuance  of 
a  long  established  policy  of  the  Government,  and  for  the 
court  to  determine  for  itself  when,  in  the  interests  of  the 
Indian,  the  governmental  guardianship  over  him  shall  cease 
and  finally  that  the  privileges  and  immunities  of  Federal 
citizenship  do  not  prevent  such  proprietary,  governmental 
restraint  upon  the  conduct  or  the  property  of  citizens  as  may 
be  necessary  for  the  general  good.6 

The  very  latest  expressions  of  the  Supreme  Court  of  the 
United  States  extend  the  doctrine  of  the  power  of  the  Gov- 
ernment over  the  allotted  lands  of  the  Indian  even  further 
than  any  of  the  foregoing.  In  the  case  of  certain  Cherokee 
lands,  while  the  restrictions  on  the  land  were  still  in  force, 
Congress  extended  the  period  of  inalienability  by  the  act  of 
April  twenty-sixth,  nineteen  hundred  and  six.  The  court 
says  that  the  power  of  Congress  thus  to  extend  the  restric- 
tion upon  alienation  was  sustained  by  this  court  in  Tiger  v. 
Western  Investment  Company,  221  U.  S.,  286.  There  the 
question  related  to  a  conveyance  of  inherited  lands,  made 
by  a  Creek  Indian,  of  the  full-blood,  without  the  approval 
of  the  secretary  of  the  interior  as  required  by  section  twenty- 
two  of  the  act  of  nineteen  hundred  and  six.  The  conveyance 
had  been  executed  after  the  expiration  of  the  five  year  limi- 
tation upon  alienation,  prescribed  by  the  Supplemental  Agree- 
ment with  the  Creek  Nation,  but  meanwhile,  and  during  the 
continuance  of  the  original  restriction,  the  act  of  nineteen 
hundred  and  six  was  enacted.  It  was  held  that  the  restric- 
tion  of   the   latter   statute    was    valid.      The    reason    of    this 


e  Tiger  v.  Western,  etc.,  221  U.  S.  Lone  Wolf  v.  Hitchcock,  187  U.  S. 

286,   citing  Cherokee   v.   Georgia,   5  553;   United   States  v.   Rickert,   188 

Peters,     1;     Elk     v.     Wilkins,     112  U.    S.    432;    Beck    v.    Flournoy,    G5 

U.     S.     94;     Stephens    v.     Choctaw  Fed.    30;     Rainbow   v.    Young,    161 

Nation,     174     U.     S.     445;     United  Fed.   185. 
States  v.  Koganna,   118  U.   S.  375; 
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decision  is  conclusive  as  to  the  validity  of  the  extension  hy 
section  nineteen  of  the  act  of  nineteen  hundred  and  six  of 
the  period  of  inalienability  of  land  allotted  as  in  this  case 
to  full-blood  Cherokees.  And  the  same  principle  governs  the 
restrictions  provided  for  in  the  act  of  May  twenty-seven, 
nineteen  hundred  and  eight.* 

Sec.  1736.  Rules  for  construction  of  Federal  laws  relating 
to  control  of  the  Indian  and  his  lands. 
It  is  a  fundamental  canon  of  construction  that  no  word, 
sentence,  or  section  of  an  act  shall  be  rejected  if,  on  any 
reasonable  hypothesis,  it  can  be  given  a  field  within  which 
to  operate ;  and  it  is  the  sole  duty  of  a  court  in  construing 
legislation  to  ascertain  from  the  language  used,  when  pos- 
sible, the  legislative  intent ;  but  where  obscurity  exists,  it  is 
often  essential,  in  order  to  ascertain  the  particular  intent  of 
the  Legislature,  to  call  to  the  aid  of  the  court  some  degree  of 
implication.  In  this  connection  it  is  well  to  observe  that  the 
spirit  as  well  as  the  letter  of  a  statute  must  be  respected ; 
and  when  the  whole  context  of  the  law  demonstrates  a  par- 
ticular intent  in  the  Legislature  to  effect  a  certain  object 
some  degree  of  implication  may  be  called  in  to  aid  that 
intent.  In  order  to  interpret  an  uncertain  or  obscure  statute 
aright,  courts  must  view  the  subjects  of  legislation  from  the 
position  occupied  by  those  who  have  written  it,  and  ascer- 
tain the  legislative  intent  from  the  general  purposes  of  the 
act.7 


*  Hickman   v.  United   States,   224  L.  Ed.  320;  Upton  v.  United  States, 

U.  S.  427,  construing  allotment  act  19   Ct.    CI.   46;    People  v.    Chicago, 

July  1,  1902,  Chap.  1,375,  32  Stat.  L.  152  111.  546,  38  N.  E.  744;  Eufaula 

716;    also   construing    Sec.    19,    Act  v.    Gibson,    22    Okla.    507,    98    Pac. 

of  April    26,    1906,   Chap.    1,676,   34  565;   Perry  Co.  v.  Jefferson,  94  111. 

Stat.  L.    137.  214;  People  v.  Hoffman,  97  111.  234; 

7  Dunn,    J.,    in    Allen    v.    Oliver  Anderson   v.   Chicago,   etc.,    117   111. 

(Okla.),  121  Pac.  226;   Durousseau  26,   7   N.   E.   129;    Hill   v.   Harding, 

v.    United    States,    6    Cranch,    307,  93  111.  77;  Wabosu  v.  Benkert,   106 

3  L.  Ed.  232;  Paquete  v.  Hebanna,  111.  298. 
175  U.  S.  677,  20  Sup.  Ct.  290,  44 
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The  intention  is  to  be  gathered  from  the  necessity  or 
reason  of  the  enactment,  and  the  meaning  of  words  enlarged 
or  restricted  according  to  the  true  intent.8  That  which  is 
implied  is  as  much  a  part  of  the  statute  as  that  which  is 
expressed.9 

It  is  also  a  familiar  rule  of  statutory  construction  that 
subsequent  legislation  may  be  considered  as  an  aid  to  the 
interpretation  of  prior  legislation  upon  the  same  subject.10 
One  act  may  be  an  aid  to  the  interpretation  of  another  act.11 

Where  it  is  apparent  that  a  strict  construction  of  a  par- 
ticular statute  would  defeat  the  main  purpose  and  object  of 
another  provision  of  the  statute,  and  of  other  legislative 
enactments  which  relate  to  the  same  subject,  and  which  have 
been  enacted  in  pursuance  of  and  according  to  a  general 
purpose  of  accomplishing  a  particular  result,  such  interpreta- 
tion should  not  be  implied,  as  it  would  be  absurd  to  say 
that  the  lawmakers  designed  to  secure  a  result  which  would 
be  antagonistic  to  their  plain  and  clear  intention.12 

Sec.  1737.  The  general  rules  for  the  construction  of  a  statute 
may  be  reversed,  when  necessary  to  protect 
allotee's  land. 

The  rule  that  the  Indian  is  a  ward  of  the  Government  and 
entitled  to  protection  is  a  rule  that  has  always  been  stead- 
fastly adhered  to  by  the  Federal  courts,  when  dealing  with 
the  Indian  and  in  construing  Federal  laws  relating  to  his 
allotted  lands.  Indeed,  for  the  protection  of  this  people,  the 
Government  has  reversed  in  some  instances  the  ordinary  rules 

6  Allen  v.  Oliver  (Okla.).  121  Pac.  549;  Tiger  v.  Western,  etc.,  Co.,  221 

226;  Castner  v.  Walrod,  83  111.  171,  U.  S.  286,  31  Sup.  Ct.  578,  55  Law 

25   Am.   Rep.   369;    Cruss   v.   Adm.,  Ed.  73. 

127  111.  231,  20  N.  E.  73,  3  L.  R.  A.  12  Groom  v.  Wright   (Okla.),  121 

327.  Pac.  214;  Town  of  Grove  v.  Haskell 

s  Allen  v.  Oliver  (Okla.),  121  Pac.  (Okla.),    116    Pac.    805;    Eldred    v. 

226 ;    United    States    v.    Babbet,    1  Okmulgee,  etc.,  22  Okla.  742,  98  Pac. 

Black,  55,   17  L.  Ed.  94.  929. 

10  Davis  Estate   (Okla.),  122  Pac. 
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for  the  construction  of  a  statute.  A  noticeable  instance  of 
this  kind  is  the  rule  of  construction  of  the  laws  exempting 
certain  of  the  lands  of  the  Indian  from  taxation.  This 
question  rose  in  the  action  by  which  there  was  a  resistance 
of  the  State's  claim  to  tax  under  its  right  to  withdraw  the 
provision  in  the  deed  to  an  allotee,  which  says  that  the  lands 
so  conveyed  should  not  be  liable  to  taxation  for  a  certain 
period  named.  It  was  further  asserted  that  tax  exemptions 
were  subject  to  a  strict  construction  as  in  other  cases  between 
the  Government  and  its  white  citizens.  Upon  this  point  the 
Supreme  Court  spoke  as  follows : 

"But  in  the  dealings  of  the  Government  with  the  Indians, 
it  is  exactly  the  reverse.  The  construction,  instead  of  being 
strict,  is  liberal ;  doubtful  expressions,  instead  of  being  re- 
solved in  favor  of  the  United  States  are  to  be  resolved  in 
favor  of  a  weak  and  defenseless  people  who  are  wards  of  the 
nation,  and  dependent  wholly  upon  its  protection.  This  rule 
of  construction  has  been  recognized,  without  exception,  for 
more  than  a  hundred  years  and  has  been  applied  in  tax 
cases."  13 

Sec.  1738.  Enabling-  Act  reserved  right  to  general  Govern- 
ment to  legislate  for  the  allotted  lands  of  the 
Indians. 

One  of  the  most  prolific  sources  of  litigation  in  regard  to 
the  allotted  land  of  the  Indian  has  arisen  from  the  fact  that 
the  bench  and  bar  of  this  State  has  not  always  been  able  to 
clearly  understand  that  Congress  always  has  retained  control 
of  the  Indian  in  so  far  as  relates  to  the  making  of  laws  for 
the  lands  allotted  to  him  by  the  general  Government.  This 
was  one  of  the  conditions  that  Congress  imposed  upon  the 
State  when  it  was  given  statehood.  Congress  was  willing 
that  a  State  should  be  formed,  but  it  expressly  declared  that 
if  statehood   should  be  granted,  then,  while  the  State  courts 


WChoat  v.  Trnp,   Supreme  Court   of   the  United   State?,   October  Term, 
1011,  not   yet  reported. 
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might  control  the  land  of  the  Indian  allotted  to  him  by- 
Federal  law,  yet  it  would  not  be  permitted  to  change  any 
of  the  laws  enacted  by  Congress  for  his  protection.  This 
proposition  is  well  said  by  Mr.  Justice  Hays,  in  the  following 
language : 

"Throughout  the  act  of  Congress,  commonly  known  as 
the  'Enabling  Act,'  under  which  the  Indian  Territory  and 
the  Territory  of  Oklahoma  were  admitted  into  the  Union  as 
one  State,  the  Indians  of  the  Five  Civilized  Tribes  of  the 
Indian  Territory  were  treated  as  citizens  of  the  State,  and 
are  so  treated  by  the  provisions  of  the  Constitution ;  but  said 
enabling  act  contains  a  proviso  which  requires,  'that  nothing 
contained  in  said  constitution  shall  be  construed  to  limit 
or  impair  the  rights  of  persons  or  property  pertaining  to  the 
Indians  of  said  Territory  (so  long  as  such  right  shall  remain 
unextinguished),  or  to  limit  or  effect  the  authority  of  the 
Government  of  the  United  States  to  make  any  law  or  regu- 
lations respecting  such  Indians,  their  lands,  property  or  other 
rights,  by  treaty,  agreement,  law,  or  otherwise,  which  it 
would  have  been  competent  to  make  if  this  act  had  never 
been  passed."  14 

By  one  of  the  provisions  of  the  Enabling  Act,  the  people  of 
the  State  acting  through  their  representatives  and  delegates 
to  the  constitutional  convention,  were  required  to,  and  did, 
by  an  ordinance  irrevocable,  accept  the  terms  and  conditions 
of  said  act.  It  is  unnecessary  to  comment  upon  the  extent 
or  limitation  of  the  authority  over  the  lands  and  property  of 
such  Indians  as  that  is  by  said  provisions  of  the  Enabling 
Act  reserved  to  the  United  States  Government ;  for  whatever 
be  the  extent  of  that  authority  or  its  limitations,  we  think  it 
cannot  be  questioned  that  said  authority  reserved  is  sufficient 
to  retain  in  the  Government  of  the  United  States  jurisdic- 
tion over  the  restricted  lands  of  said  Indians  to  determine 
and  provide  how  and  in  what  manner  such  restrictions  shall 
be  removed ;  and  that  until  such  restrictions  are  removed,  the 

I*  Act    of    June    16,    1906,    Chap.    3.335,  34  Stat.  L.  267. 
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lands  of  such  Indian  minor  allotees  are  not  within  the  juris- 
diction of  the  probate  courts  of  the  State  with  power  in  said 
courts  to  order  the  sale  thereof  for  any  purpose.15 

Sec.  1739.  Constitutional  power  of  Congress  to  remove  re- 
strictions or  abrogate  treaty. 

The  power  of  Congress  is  conceded  to  extend  to  the  right 
to  remove  restrictions  of  the  lands  of  an  allotee  without  the 
consent  of  the  tribe.16 

A  treaty  is  of  no  greater  force  than  an  act  of  Congress, 
and,  when  it  becomes  the  subject  of  judicial  cognizance  of 
the  courts,  it  is  held  to  be  subject  to  such  provision  as 
Congress  may  make  by  modification  or  amendment.  This 
rests  upon  the  established  rule  that  the  provisions  of  an 
act  of  Congress  passed  in  the  exercise  of  its  constitutional 
powers,  when  clear  and  explicit,  will  be  upheld  by  the 
courts,  although  in  seeming  conflict  with  an  antecedent  treaty 
stipulation.  That  a  treaty  may  supersede  a  prior  act  of 
Congress  and  an  act  of  Congress  supersede  a  prior  treaty 
is  elementary.  Congress  in  pursuance  of  law  and  the  estab- 
lished policy  of  the  Government,  has  a  right  to  determine  for 
itself  when  the  guardianship  which  has  been  maintained 
over  the  Indians  shall  cease.* 

Sec.   1740.     Reason   for  the  limitation   of  the   right   of   the 
Indian  to  convey  his  land. 
The   limitation   upon   the   power   of  the   Indian   to   sell   or 
make  contracts  respecting  his  allotted  lands  or  the  lands  that 

"Jefferson  v.  Winkler,   26   Okla.  Yon  Ting  v.  United  States,  149  U.  S. 

653,  110  Pac.  755.  698,    13   Sup.   Ct.    1,016,   37   L.   Ed. 

i«  Williams  v.  Johnston    (Okla.),  905;     Cherokee    Tobacco    Cases,    11 

122  Pac    488;  Godfrey  v.  Iowa,  etc.,  Wall.  621,  20  L.  Ed.  227;   Thomas 

21   Okla.  203,  95  Pac.  795.  v.  Gay,   168  U.  S.  264,   18  Sup.  Ct. 

•Williams    v.    Johnson     (Okla.),  340,   42  L.   Ed.   740;   Lone  Wolf  v. 

122  Pac.  488;  Wadsworth  v.  Boysen,  Hitchcock,   187   U.  S.   553,  23   Sup. 

148    Fed.    771,    78    C.    C.    A.    437;  Ct.    216,    47    L.    Ed.    299;    Tiger   v. 

Ward  v.  Racehorse,  163  U.  S.  504,  16  Western,  etc.,  221  U.  S.  286,  31  Sup. 

Sup.  Ct.  1,076,  41  L.  Ed.  244;  Fong  Ct.  578,  55  L.  Ed.  738. 
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might  be  set  apart  to  them  for  their  individual  use  or  benefit 
were  imposed  to  protect  them  from  the  greed  and  superior 
intelligence  of  the  white  men.  Congress  well  knew  that  if 
these  wards  of  the  nation  were  placed  in  possession  of  real 
estate  and  were  given  capacity  to  sell  or  lease  the  same,  or 
to  make  contracts  with  white  men  with  reference  thereto, 
they  would  soon  be  deprived  of  their  several  holdings ;  and 
that  instead  of  adopting  the  custom  and  habits  of  civilized 
life  and  becoming  self-supporting,  they  would  speedily  waste 
their  substance  and  very  likely  become  paupers.  The  motive 
which  actuated  the  lawmaker  in  depriving  the  Indians  of 
the  power  of  alienation  is  obvious  and  the  language  of  the 
statute  in  that  behalf  is  so  plain,  as  to  leave  no  room  for 
doubt  that  Congress  intended  to  put  it  beyond  the  power  of 
the  white  men  to  secure  any  interests  whatever  in  lands 
situated  within  Indian  reservations  that  might  be  allotted 
to   Indians.17 

Sec.  1741.  Law  controlling  the  course  of  descent  of  allotted 
lands  in  the  Creek  Nation — The  Arkansas  law. 
Upon  examination  of  the  Federal  law,  we  find  that  the 
course  of  descent  of  the  Creek  Nation  applicable  to  the  lands 
granted  by  patent  from  the  Government  to  the  Creek  Nation, 
and  afterwards  allotted  by  the  general  Government  through 
patent  made  by  the  chiefs  of  said  nation  to  the  individuals 
thereof,  has  been  limited  and  controlled  by  the  laws  of  the 
Federal  Government.  Part  of  the  time  since  said  lands  were 
so  allotted,  descent  has  been  controlled  by  the  laws  of  Mus- 
kogee or  Creek  Nation,  and  part  of  the  time  by  the  laws  of 
descent  and  distribution  of  the  statutes  of  Arkansas,  in  force 
in  the  Indian  Territory  and  part  of  the  time  by  the  statute 
of  descent  and  distribution  of  the  State  of  Oklahoma. 

"Allen    v.    Oliver     (Okla.),    121  24  Okla.  391,  103  Pac.  566;  Jackson 

Pac.  226,  quoted  from  Beck  v.  Flour-  v.    Thompson,    38    Wash.    282,    80 

ney,   65   Fed.  30.   12   C.   C.  A.  407;  Pac.  454. 
see,   also,   Hancock  v.  Mutual,  etc., 
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The  following  general  provision  of  Federal  law  applied  to 
what  was  then  the  Indian  Territory: 

"On  and  after  the  first  day  of  January,  eighteen  hundred 
and  ninety-eight,  the  United  States  court  in  the  Indian  Ter- 
ritory shall  have  original  and  exclusive  jurisdiction  and 
authority  to  try  and  determine  all  civil  causes  in  law  and 
equity  thereafter  instituted.  *  *  *  And  the  laws  of  the 
United  States  and  the  State  of  Arkansas,  in  force  in  the 
Territory,  shall  apply  to  all  persons  therein,  irrespective  of 
race ;  said  courts  exercising  jurisdiction  thereof  as  now  con- 
ferred upon  them  in  trial  of  like  causes."18 

Sec.  1742.     Change  to  Creek  law  of  descent  and  distribution. 

Afterward  the  course  of  descent  was  changed  from  the 
Arkansas  law  on  the  subject  to  the  law  of  descent  and  dis- 
tribution enacted  by  the  Legislature  of  the  Creek  Nation. 
The  change  was  made  by  act  of  Congress,  which  is  as  follows: 

"All  allotments  made  to  Creek  citizens  by  said  commission, 
prior  to  the  ratification  of  this  agreement  *  *  *  are  con- 
firmed, and  the  same  shall,  as  to  appraisement,  and  all 
tilings  else,  be  governed  by  the  provisions  of  this  agreement. 
*  *  *  The  homestead  of  each  citizen  shall  remain  after  the 
death  of  the  allotee  for  the  use  and  support  of  children 
born  to  him  after  the  ratification  of  this  agreement,  but  if  he 
have  no  such  issue,  then  he  may  dispose  of  his  homestead  by 
will  free  from  limitations  herein  imposed,  and  if  this  be  not 
done  the  land  shall  descend  to  his  heirs,  according  to  the 
laws  of  descent  and  distribution  of  the  Creek  Nation  free 
from  such  limitation    *    *    *   " 

All  persons  who  were  living  on  the  first  day  of  April, 
eighteen  hundred  and  ninety-nine,  entitled  to  be  enrolled 
under  section  twenty-one  of  the  act  of  Congress,  approved 
on  the  twenty-eighth  day  of  June,  eighteen  hundred  and 
ninety-eight,  entitled  "An  act  for  the  protection  of  the  people 

»  Ad  of  June  7.  1807.  30  Stfit.  L.  the  Choctaw  and  Chickasaw  nations 
831;  April  23,  1897,  by  the  Atoka  were  abolished.  Bledsoe's  Indian 
agreement,    the    Indian    courts    for       Land  Law,  Sec.  GO. 
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of  Indian  Territory  and  for  other  purposes,"  shall  be  placed 
upon  the  rolls  to  be  made  by  said  commission  under  said  act 
of  Congress,  and  if  any  such  citizen  has  died  since  that 
time,  or  may  hereafter  die,  before  receiving  his  allotment 
of  lands  and  his  distributive  share  of  all  the  funds  of  the 
tribe,  the  land  and  money  to  which  he  would  be  entitled, 
if  living,  shall  descend  to  his  heirs  according  to  the  law 
of  descent  and  distribution  of  the  Creek  Nation,  and  be 
allotted  and  distributed  to  them  accordingly. 

All  children  born  to  citizens  entitled  to  enrollment,  up  to 
and  including  the  first  day  of  July,  nineteen  hundred,  and 
then  living,  shall  be  placed  on  the  rolls  made  by  said  com- 
mission; and  if  any  such  child  die  after  said  date,  the  lands 
and  money  to  which  it  would  be  entitled  if  living,  shall  de- 
scend to  its  heirs  according  to  the  laws  of  descent  and  dis- 
tribution of  the  Creek  Nation  and  be  allotted  and  distributed 
to  them  accordingly.19 

Sec.  1743.     Descent  and  distribution  changed  to  the  Arkansas 
statute. 

The  course  of  descent  was  again  changed  by  act  of  Con- 
gress to  the  law  set  forth  in  chapter  forty-nine  in  what  is 
known  as  Mansfield's  Digest  of  the  Statutes  of  Arkansas,  then 
in  force  in  the  Indian  Territory.  The  following  is  the  lan- 
guage of  the  law: 

"The  act  entitled  'An  act  to  ratify  and  confirm  an  agree- 
ment with  the  Muskogee  or  Creek  tribe  of  Indians,  and  for 
other  purposes,'  approved  on  the  first  day  of  March,  nine- 
teen hundred  and  one,  in  so  far  as  it  provides  for  descent  and 
distribution  according  to  the  laws  of  the  Creek  Nation,  is 
hereby  repealed,  and  the  descent  and  distribution  of  lands 
and  money  provided  for  in  said  acts  shall  be  in  accordance 
with  the  provisions  of  chapter  forty-nine  of  Mansfield's 
Digest  of  the  Statutes  of  Arkansas,  in  force  in  the  Indian 
Territory.20 

"Act   approved    March    1,    1901;  ?«  Act  of  May  27,  1902;  32  Stat.  L. 

31   Stat.  L.  861;    Creek  Agreement.       258. 
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The  provisions  of  the  act  of  Congress  approved  March  one, 
nineteen  hundred  and  one,21  in  so  far  as  they  provide  for  descent 
and  distribution  according  to  the  laws  of  the  Creek  Nation, 
are  hereby  repealed,  and  the  descent  and  distribution  of  land 
and  money  provided  for  in  said  act  shall  be  in  accordance 
with  chapter  forty-nine  of  Manfield's  Digest  of  the  Statutes 
of  Arkansas,  now  in  force  in  the  Indian  Territory:  Provided, 
that  only  citizens  of  the  Creek  Nation,  male  and  female,  and 
their  Creek  descendants  shall  inherit  lands  of  the  Creek 
Nation :  And  provided  further,  that  if  there  be  no  person 
of  Creek  citizenship  to  take  the  descent  and  distribution  of 
said  estate,  then  the  inheritance  shall  go  to  the  noncitizen 
heirs  in  the  order  named  in  said  chapter  forty-nine.22 

All  the  laws  of  Arkansas  heretofore  put  in  force  in  the 
Indian  Territory,  are  hereby  continued  and  extended  in  their 
operation  so  as  to  embrace  all  persons  and  estates  in  said 
Territory,  whether  Indian,  freemen,  or  otherwise,  and  full 
and  complete  jurisdiction  is  hereby  conferred  upon  the  dis- 
trict courts  in  said  territory  in  the  settlement  of  all  estates 
of  decedents,  the  guardianship  of  minors,  whether  Indians, 
freedmen,  or  otherwise.23 

Sec.  1744.     The  change  from  Arkansas  statute  to  the  statutes 
of  Oklahoma. 

The  provisions  of  chapter  forty-nine  of  Mansfield's  Digest 
of  the  Statutes  of  Arkansas,  in  force  in  the  Indian  Territory, 
controlled  the  course  of  descent  and  distribution,  as  to  the 
Creek  Nation  until  statehood,  and  then  the  laws  of  the  new 
State  became  in  force  and  now  controls  the  subject.  But 
it  must  be  noted  here  that  the  law  of  descent  under  the 
Oklahoma  statute  has  been  changed  by  the  Legislature,  and 
this  should  be  carefully  observed  by  the  practitioner. 

2i31  Stat.  L.  861.  21  Okla.  849;  97  Pac.  5G8;  Supple- 

22  Act  approved  June  30,  1892.  mental  Creek  Agreement. 

23  Act     of     April     28,     1904;     33 
Stat.   L.   573;    Hawkins   v.    Stevens, 
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Sec.  1745.     Treaty  and  patent  by  which  Creek  Nation  was 
given  title  to  lands. 

THE  UNITED  STATES  OF  AMERICA. 

To  All  Who  Shall  See  These  Presents,  Greeting: 

Whereas,  a  treaty  was  made  and  concluded  on  the  four- 
teenth day  of  February,  in  the  year  of  our  Lord,  eighteen 
hundred  and  thirty-three,  in  the  words  following,  to-wit : 

Art.  2d.  The  United  States  hereby  agrees  with  the  consent 
of  the  Creek  and  Cherokee  delegates,  this  day  obtained,  that 
the  Muskogee,  or  Creek  country  west  of  the  Mississippi 
shall  be  embraced  within  the  following  boundaries,  viz. : 
Beginning  at  the  mouth  of  the  North  Fork  of  the  Canadian 
River  and  run  northerly  four  miles,  thence  running  a  straight 
line  so  as  to  meet  a  line  drawn  from  the  south  bank  of  the 
Arkansas  River  opposite  to  the  east  of  the  lower  bank  of 
Grand  River  at  its  junction  with  the  Arkansas  River,  and 
which  runs  a  course  south  44  degrees,  west  one  mile,  to  a 
post  placed  in  the  ground,  thence  along  said  line  to  the 
Arkansas,  and  up  the  same  and  the  Verdigris  River  to  where 
the  old  Territorial  Line  crosses  it ;  thence  along  said  line 
north  to  a  point  twenty-five  miles  from  the  Arkansas  River 
where  the  old  Territorial  Line  crosses  the  same ;  thence  run- 
ning at  right  angles  to  the  old  Territorial  Line  aforesaid,  or 
west  to  the  Mexico  line ;  thence  along  said  line  southerly  to 
the  Canadian  River,  or  to  the  boundary  of  the  Choctaw 
country;  thence  down  said  river  to  the  place  of  beginning. 

The  lines  hereby  defining  the  country  of  the  Muskogee 
Indians  on  the  north  and  east,  bound  the  country  of  the 
Cherokee  along  these  courses  as  settled  by  the  treaty  con- 
cluded this  day  between  the  United   States   and  that  tribe. 

Art.  3d.  The  United  States  will  grant  a  patent  in  fee 
simple  to  the  Creek  Nation  for  the  land  assigned  said  nation 
by  this  treaty  or  convention,  whenever  the  same  shall  have 
been  ratified  by  the  President  and  the  Senate  of  the  United 
States;  and  the  right  thus  granted  by  the  United  States  shall 
be  continued  to  said  tribe  of  Indians  so  long  as  they  shall 
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exist  as  a  nation  and  continue  to  occupy  the  country  hereby 
assigned  to  them. 

Art.  4th.  It  is  hereby  mutually  understood  and  agreed 
between  the  parties  to  this  treaty  that  the  land  assigned  to 
the  Muskogee  Indians  by  the  second  article  thereof,  shall  be 
taken  and  considered  as  the  property  of  the  whole  Muskogee 
or  Creek  Nation,  as  well  as  those  now  residing  on  the  land 
as  the  great  body  of  said  nation  who  still  remain  on  the  east 
side  of  the  Mississippi ;  and  it  is  also  understood  and  agreed 
that  the  Seminole  Indians  of  Florida,  whose  removal  to  this 
country  is  provided  for  by  their  treaty  with  the  United 
States,  dated  May  first,  eighteen  hundred  and  thirty-two, 
shall  also  have  a  permanent  and  comfortable  home  on  the 
lands  hereby  set  apart  as  the  country  of  the  Creek  Nation; 
and  they,  the  Seminoles,  will  hereafter  be  considered  a  con- 
stituent part  of  said  nation,  and  are  to  be  located  on  some 
part  of  the  Creek  country  by  themselves;  which  location 
will  be  selected  for  them  by  the  commissioners  who  have 
signed  these  articles  of  agreement  or  convention. 

Now,  know  ye,  that  the  United  States  of  America,  in 
consideration  of  the  premises  and  in  conformity  with  the 
above  recited  provisions  of  the  treaty  aforesaid,  have  given 
and  granted  unto  the  said  Muskogee  or  Creek  tribe  of  Indians 
the  tract  of  country  above  described. 

To  have  and  to  hold  the  same  unto  said  tribe  of  Indians  so 
long  as  they  shall  exist  as  a  nation  and  continue  to  occupy 
the  country  hereby  assigned  to  them. 

In  testimony  whereof,  I,  Millard  Fillmore,  President  of  the 
United  States  of  America  have  caused  these  letters  to  be 
made  patent,  and  the  seal  of  the  department  of  the  interior 
to  be  hereto  affixed. 

This  conveyance  is  signed  by  the  President  of  the  United 
States,  by  the  secretary  of  the  interior,  and  by  the  agent 
representing  the  Creek  Indians. 

The  Creek  Indians  and  their  descendants  occupied  this 
country  under  Uiis  deed  until  the  allotment  of  the  lands  by 
the  Federal  Government. 
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Sec.  1746.     Occupancy  of  the  lands  by  the  Creek  Nation. 

Under  and  by  virtue  of  the  foregoing  deed  of  conveyance 
the  Creek  Nation  occupied  said  lands  as  a  nation,  and  not 
by  any  of  the  individuals  thereof  under  ownership  of  any 
of  it  in  severalty.  Some  time  about  the  year  eighteen  hun- 
dred and  ninety,  the  United  States  Government  began  to 
take  proper  steps  to  dissolve  the  tribal  relations  of  that 
nation  and  to  allot  the  lands  to  the  individual  members  of 
the  tribe.  To  that  end  the  United  States  Government  by 
Federal  law  gave  its  consent  to  an  allotment  of  the  lands 
to  the  individual  members  of  the  nation  in  severalty,  not 
exceeding  one  hundred  and  sixty  acres  to  any  one  individual 
within  the  limits  of  the  country  occupied  by  them  under  the 
aforesaid  patent.  The  law  by  which  the  general  Government 
gave  its  consent  for  such  allotment  in  severalty,  further  pro- 
vided that  upon  such  allotments  the  individuals  to  whom  the 
same  might  be  allotted  should  be  deemed  to  be  in  all  respects 
citizens  of  the  United  States ;  and  upon  the  allotment  of  the 
land  so  held  by  said  tribe,  the  reversionary  interest  of  the 
United  States  therein  should  be  relinquished  and  should 
cease.25 

Sec.  1747.     Creek  freedmen — Origin  of  title  to  lands  for. 

"When  the  Creek  Indians  came  to  the  Indian  Territory,  they 
brought  with  them  large  numbers  of  people  of  African  de- 
scent, who  were  their  slaves.  These,  by  the  result  of  the 
Civil  War,  were  given  their  freedom  and  were  left,  as  a 
people,  among  the  Creeks,  and  by  treaty  with  the  national 
Government,  were  given  equal  rights  with  the  Creek  Indians 
in  their  right  to  the  soil  and  to  participate  in  a  division  of 
the  funds  of  that  nation.  These  rights  to  participate  in  the 
funds  of  the  Creek  Nation  and  to  share  in  their  right  to  the 
soil,  were  given  to  the  Creek  freedmen  by  the  treaty  of 
eighteen  sixty-six.     The  terms  of  this  treaty  were  as  follows: 

25  Act  March  3,  1893,  Chap.  209;     27  Stat.  L.  645. 
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"Inasmuch  as  there  are  among  the  Creeks  many  persons 
of  African  descent,  who  have  no  interest  in  the  soil,  it  is 
stipulated  that  hereafter  these  persons  lawfully  residing  in 
said  Creek  country  under  their  laws  and  usages  or  who 
have  heen  thus  residing  in  said  country,  and  may  return 
within  one  year  from  the  ratification  of  this  treaty,  and  their 
descendants  and  such  others  of  the  same  race  as  may  be 
permitted  by  the  laws  of  the  said  nation  to  settle  within  the 
limits  of  the  jurisdiction  of  the  Creek  Nation  as  citizens 
thereof  shall  have  and  enjoy  all  the  rights  and  privileges  of 
native  citizens,  including  an  equal  interest  in  the  soil  and 
national  funds,  and  the  laws  of  said  nation  shall  be  equally 
binding  upon  and  give  equal  protection  to  all  such  persons, 
and  all  others,  of  whatsoever  race  or  color,  who  may  be 
adopted  as  citizens  or  members  of  said  tribe."26 

Sec.  1743.  Status  of  allotee  receiving  certificate  of  allotment 
who  dies  before  patent  issues. 

It  was  provided  by  law  of  Congress,  usually  called  the 
Original  Agreement,  that  all  allotments  made  to  Creek  cit- 
izens by  the  commission  prior  to  the  ratification  of  this  agree- 
ment, or  to  which  there  is  no  contest,  and  which  do  not 
include  public  property,  and  are  not  herein  otherwise  affected 
are  confirmed  and  the  same  shall,  as  to  appraisement  and  all 
things  else,  be  governed  by  the  provisions  of  this  agreement; 
and  said  commission  shall  continue  the  work  of  allotment  of 
Creek  lands  to  citizens  of  the  tribe  as  heretofore,  conforming 
to  provisions  herein;  and  all  controversy  arising  between 
citizens  as  to  their  right  to  select  certain  tracts  of  land  shall 
be  determined  by  said  commission.27 

Following  the  decisions  of  the  Federal  Government  and 
various  other  States  of  the  Union,  the  court  of  last  resort  in 
our  State  has  decided  that  citizens  of  the  Creek  Nation,  not 
of  Indian  blood,  on  the  date  of  death,  with  a  certificate  of  an 

M  Treaty     with      Crook     Indians,  27  Act  of  March  1,  1901;   31  Stat. 

Juno    14,     18GG,    14    Stat.    L.    786.       L.  863. 
Art.  2. 
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allotment,  showing  his  selection  of  his  share  of  the  Creek 
lands,  had  an  equitable  estate  in  the  real  estate  described 
in  the  certificate,  which  on  his  death  passed  to  his  heirs. 
This  decision  was  based  upon  the  theory  that  one  who 
has  a  complete  right  to  a  patent  for  public  lands,  but  to 
whom  a  patent  has  not  issued,  is  usually  regarded  as  an 
equitable  owner,  and  the  Government  holding  the  naked  legal 
title  in  trust  for  him.28 

Sec.  1749.     The  inception  of  title  of  allotee. 

The  Supreme  Court  of  this  State  has  held  in  several  cases 
that  the  selection  of,  and  filing  upon,  an  allotment  of  land  was 
the  inception  and  beginning  of  the  title  of  allotee  or  his 
heirs,  and  that  when  the  patent  which  is  only  evidence  of  the 
title  is  issued,  it  relates  back  to  the  inception  of  the  title.29 

Sec.  1750.  Conveyance  by  a  Creek  citizen  not  of  Indian  blood 
before  patent  issued. 
In  a  case  where  a  Creek  citizen,  not  of  Indian  blood,  made, 
executed  and  delivered  a  deed  to  a  portion  of  his  allotment 
in  January,  nineteen  hundred  and  five,  which  was  prior  to 
the  date  on  which  the  deed  of  the  principal  chief  was  exe- 
cuted and  delivered  to  the  allotee,  said  first  deed  is  not  to  be 
held  invalid  on  this  account,  but  the  subsequently  acquired 
legal  estate  on  receipt  passed  immediately  to  such  allotee 's 
grantee.30 

28  DeGraffenried  v.  Iowa  Land  &  20  Okla.  G87,  95  Pac.  624;  Godfrey 
Trust  Co.,  20  Okla.  687,  95  Pac.  v.  Iowa,  21  Okla.  293,  95  Pac.  792; 
624;  Wisconsin  v.  Prise,  133  U.  S.  Irving  v.  Diamond,  23  Okla.  325, 
496,  10  Sup.  Ct.  341,  33  L.  Ed.  687;  100  Pac.  557. 

Carroll  v.  Safford,  11  L.  Ed.  671;  3»  McWilliams,  etc.,  v.  Living- 
Write  v.  Branson,  98  U.  S.  118,  stone,  22  Okla.  884,  98  Pac.  914. 
25  L.  Ed.  86;  Witherspoon  v.  Dima-  The  rule  in  suck  case  is  stated  by 
dee,  4  Wall.  (U.  S.)  210,  18  L.  Ed.  the  Supreme  Court  of  the  United 
339;  Railroad  v.  Presoott,  16  Wall.  States  in  the  case  of  Starr  v.  Starr, 
(U.  S.)  603,  21  L.  Ed.  373;  Carter  6  Wall.  418,  18  L.  Ed.  925,  as 
v.  Ruddy,  56  Fed.  542;  Quinny  v.  follows:  The  right  to  a  patent  once 
Semey,   18  Wis.  510.  vested  is  treated  by  the  government, 

29  Divine  v.  Hannon,  1  Pac.  when  dealing  with  the  public  lands, 
(Okla.)   772;  DeGraffenried  v.  Iowa,  as    equivalent    to    a    patent    issued. 
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Sec.  1751.     The  enrollment  of  the  freedmen. 

When  the  Federal  Government  authorized  an  enrollment 
and  ascertainment  of  the  persons  of  the  Creek  Nation,  for 
allotment  purposes,  there  was  a  direction  to  include  in  it 
all  persons  of  the  nation  who  were  of  African  descent.  The 
following  is  the  language  of  the  enactment: 

"Said  commission  is  authorized  and  directed  to  make  cor- 
rect rolls  of  the  citizens  by  blood  of  all  other  tribes,  elim- 
inating from  the  tribal  rolls  such  names  as  may  have  been 
placed  thereon  by  fraud  or  without  authority  of  law,  en- 
rolling such  persons  as  may  have  lawful  right  thereto,  and 
their  descendants  born  since  such  rolls  were  made.  *  *  * 
The  roll  of  Creek  freedmen,  by  J.  W.  Dunn,  under  authority 
of  the  United  States,  prior  to  March  fourteenth,  eighteen 
hundred  and  sixty-seven,  is  hereby  confirmed,  and  said  com- 
mission is  directed  to  enroll  all  persons  living  whose  names 
are  found  on  said  rolls,  and  all  descendants  born  since  the 
date  of  said  roll  to  persons  whose  names  are  found  thereon, 
with  such  persons  of  African  descent  as  may  have  been 
rightfully  admitted  by  the  lawful  authorities  of  the  Creek 
Nation.  *  *  *  The  rolls  so  made,  when  approved  by  the 
secretary  of  the  interior,  shall  be  final,  and  the  persons 
whose  names  are  found  thereon,  with  their  descendants  there- 
after born  to  them,  with  such  persons  as  may  intermarry 
according  to  the  tribal  laws,  shall  alone  constitute  the  several 
tribes  which  they  represent."31 

Sec.  1752.     The  Creek  statute  of  descent  and  distribution. 

The  laws  of  that  nation  provide  "that  if  any  person  die 
without  will,  having  property  and  children,  the  property  shall 

There  are  many  other  cases  sup-  L.  Ed.  339;  Barncn  v.  Dolph,  97 
porting  this  doctrine.  Wirth  v.  V.  S.  652,  24  L.  Ed.  1,003;  Sum- 
Branson,  98  U.  S.  118,  25  L.  Ed.  mons  v.  Wagoner,  101  U.  S.  260, 
'86;  Landes  v-  Brandt,  10  How.  384,  25  L.  Ed.  910;  Godfrey  v.  Iowa, 
13  L.  Ed.  449;  Carroll  v.  Safford,  etc.,  21  Okla.  293,  95  Pac.  792. 
3  How.  441,  11  L.  Ed.  671;  Wither-  3«Act  June  28,  1898. 
spoon  v.  Duncan,   71   U.  S.  210,   18 
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be  equally  divided  among  the  children  by  disinterested  per- 
sons, and  in  all  cases  where  there  are  no  children  the  nearest 
relation  shall  inherit  the  property."32 

It  had  also  the  following  provision :  ' '  The  lawful  or  ac- 
knowledged wife  of  a  deceased  husband  shall  be  entitled  to 
one-half  of  the  estate  if  there  are  no  other  heirs,  and  an 
heir's  part,  if  there  shall  be  other  heirs,  in  all  cases  where 
there  is  no  will.  The  husband  surviving  shall  inherit  of  a 
deceased  wife  in  like  manner. ' ' 33 

When  these  provisions  of  the  law  of  descent  and  distribu- 
tion of  the  Creek  Nation  came  before  the  court  of  last  resort 
for  construction,  it  was  urged  upon  the  court  that  because 
up  to  the  time  of  the  allotment  of  their  lands  to  the  indi- 
vidual, there  had  been  for  the  Creek  Nation  no  law  provided 
for  the  descent  of  land  and  as  the  law  in  question  was  made 
for  the  inheritance  and  distribution  of  goods  and  chattels, 
it  could  not  and  did  not  apply  to  the  descent  and  distribu- 
tion of  the  lands  of  deceased  Creeks,  but  the  court  very 
properly  held  that  whether  the  law  was  a  wise  law,  it  did 
not  concern  itself,  but  as  it  was  a  part  of  the  Federal  law, 
it  should,  with  the  best  of  its  learning  and  ability  proceed 
to  construe  its  terms.  The  construction  thus  given  it  has 
blazed  the  way  somewhat  for  us  and  has  led  to  what  is  a 
fairly  well  arranged  scheme  of  descent  under  the  law.  These 
provisions,  as  construed  by  the  court  of  last  resort  in  this 
State  should  be  read  as  follows : 

"If  any  person  die  without  a  will,  having  property  and 
children,  the  property  shall  descend  to  the  wife  and  children, 
and  their  descendants,  if  any,  equally,  and  if  no  children  or 
descendants,  and  the  estate  descended  to  the  intestate  on  the 
part  of  the  father,  then  to  the  father,  and  if  no  father  living, 
then  to  the  brothers  and  sisters  of  the  blood  of  the  father,  etc. 
If  the  estate  descended  to  the  intestate  on  the  part  of  the 

32  Section  6,  Creek  Law,  DeGraff-  33  Section  8,  Creek  Law;  DeGraff- 

enried  v.  Iowa  Land  Co.,  20  Okla.  enried  v.  Iowa  Land  Co.,  20  Okla. 
687,  95  Pac.  635.  687,  95  Pac.  634;  Divine  v.  Hannon 

(Okla.),  1  Pac.  772. 
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mother,  then  to  the  mother,  and  if  no  mother  living,  then 
to  the  brothers  and  sisters  of  the  blood  of  the  mother :  Pro- 
vided, the  lawful  or  acknowledged  wife  of  a  deceased  hus- 
band shall  be  entitled  to  one-half  of  the  estate,  if  there  are 
no  children  or  their  descendants,  and  a  child's  part,  if  any 
such  there  be,  in  all  cases  where  there  is  no  will.  The  hus- 
band surviving  shall  inherit  of  the  wife  in  like  manner."34 


Sec.  1753.  Meaning  of  the  term  "nearest  relation"  and 
"heir"  under  the  statute  of  the  Creek  Nation. 

As  the  highest  judicial  tribunal  in  this  State  has  given  a 
learned  discussion  of  this  subject  in  language  that  does  not 
need  any  explanation,  and  which  cannot  be  improved,  we  here 
give  the  same : 

"Webster  defines  the  word  'relation'  to  be  a  person  con- 
nected by  consanguinity  or  affinity,  a  relative,  a  kinsman  or 
kinswoman.  Bouvier's  Law  Dictionary  defines  a  relative  to 
be  one  connected  with  another  by  blood  or  affinity ;  a  relation, 
a  kinsman :  a  kinswoman. 

"The  great  weight  of  authority  holds  that  a  husband  can- 
not properly  be  considered  a  relative  of  his  wife,  or  a  wife  a 
relative  of  her  husband.  No  person  can  regularly  answer  the 
description  of  relations,  but  those  who  are  akin  to  the  testator 
by  blood.  A  wife,  therefore,  cannot  claim  under  a  bequest 
of  her  husband's  relatives,  nor  a  husband  as  a  relation  of 
his  wife.  The  phrases  'related  to,'  'relatives'  and  'next  of 
kin,'  whether  used  in  a  statute,  will  or  contract,  have,  by  a 
perfectly  uniform   course   of  decisions,   been   held  to   include 


3*  DeGraffenried     v.     Iowa     Land   Trust    Co.,    20   Okla.    687,    95    Pac. 
640. 
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only  relations  by  blood,  and  not  connections  by  marriage, 
not  even  a  husband  or  wife.35 

"It  is  difficult  to  distinguish  between  the  expressions  'next 
of  kin,'  'nearest  of  kindred'  and  'nearest  blood  relations,'  and 
generally  the  words  indicate  the  nearest  degree  of  con- 
sanguinity.38 

"And  so  we  are  of  the  opinion  that  the  'nearest  relations' 
indicates  the  'nearest  degree  of  consanguinity,'  and  is  equiv- 
alent to  'next  of  kindred,'  which  is  the  father  or  mother  of  a 
person  under  this  Creek  law,  who  dies  without  issue.  This 
view  is  supported  by  the  history  of  the  Creek  Nation  and 
its  customs.  It  was  in  the  histories  of  this  nation,37  that  mar- 
riage gives  no  right  to  the  husband  over  the  property  of  the 
wife,  and  when  they  part  she  keeps  the  children  and  the 
property  belonging  to  them ;  that  the  gens  is  an  organized 
body  of  consanguinal  kindred,  and  indeterminate  number  of 
which  make  up  a  tribe,  each  electing  its  own  chieftain,  and 
deciding  on  all  questions  of  property ;  that  marriage  within 
the  gens  is  strictly  prohibited,  and  descent  is  traced  and 
property  descends  in  the  female  line  only ;  that  where 
maternal  descent  prevailed,  it  was  she  who  owned  the  prop- 
erty of  the  pair  and  could  control  it  as  she  listed ;  that 
among  the  Creeks,  Seminoles  and  all  other  Maskoki  tribes, 
descent  was  in  the  female  line ;  that  every  child  born  be- 
longed to  the  gens  of  his  mother  and  not  to  the  father,  for 
no  one  could  marry  into  his  own  gens ;  that  in  case  of  the 
father's  death  or  incapacity,  the  children  were  cared  for  by 
the  nearest  relatives  of  the  mother. 


35  DeGraffenried  v.  Iowa  Land  Co.,  s«  Swagly   v.   Jacques,    114   Mass. 

20  Okla.   687,   95   Pac.   635;    Bacon  135.  10  N.  E.  758,  59  Am.  Rep.  65. 

on    Benefit    Societies    and    Life    In-  37  Col.    Hawkins'    History   of   the 

surance,  Sec.  260;  Stover  v.  Wheat-  Creeks  and   Their   Customs,  Vol.  3, 

ley's   Executors,    1    Pa.   506,   4   Ves.  Pt.    1,   p.   74;    Schoolcrafts'  History 

317;    Kemball   v.    Story,    108   Mass.  of  the  Indian  Tribes.  Pt.   1,  p.  283; 

382;    Worsely    v.    Johnson,    3    Atk.  The   American   Race    (Burton),   45. 

761 ;      Supreme     v.     Bennett,     472  A.  Nutation's  Legend  of  the  Creeks, 

J.  Eg.  39.  Vol.   1,  p.   153. 
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"From  these  historical  statements  it  would  seem  that  the 
wife  dying  without  issue,  the  half  of  the  property  should 
go  to  the  mother,  in  order  to  keep  it  in  the  gens  of  the 
mother;  and  as  between  the  father  and  mother  in  such  case, 
the  words  of  the  statute,  the  'nearest  relation,'  was  intended 
to  be  that  parent  on  the  part  of  whom  the  property  de- 
scended or  was  derived  and  into  whose  gens  it  should  go  on 
descent  cast."38 

The  Supreme  Court  of  the  Creek  Nation  held  that  a  non- 
citizen  husband  surviving  a  wife,  dying  without  issue,  would 
be  entitled  to  an  heir's  part.39 

Sec.  1754.  Construction  of  law  of  descent  and  distribution 
by  Supreme  Court  of  the  Creek  Nation  to  be 
followed. 

It  has  always  been  a  rule  of  Federal  construction  when- 
ever Congress  legislated  for  the  District  of  Columbia  or  any 
of  the  territories  by  borrowing  from  the  provisions  of  the 
State  statutes,  which  had  received  a  known  and  settled 
construction,  that  construction  must  be  deemed  to  have 
been  adopted  by  courts,  together  with  the  text  which  is  ex- 
pounded, and  the  provisions  must  be  construed  as  they  were 
understood  at  that  time.  So  in  the  construction  of  the  terms 
of  the  Creek  law  of  descent  and  distribution,  Congress,  by 
the  terms  of  the  Original  Creek  Agreement,  adopted  such 
laws  as  they  had  been  construed  by  the  courts  of  last  resort 
of  that  nation.     We  are  bound  by  that  construction.40 

Sec.  1755.     General  discussion  of  the  Creek  statute  of  descent 
— Descent  cast,  when. 
Mr.  Justice  Hays,  in  discussing  the  Indian's  idea  of  this 
statute,  said   :"The  Creek  tribe  of  Indians  has,  for  a  number 

•'«  DeOraffenried  v.  Iowa  Land  Co.,  Case,  decided  October  21,  1895,  and 

20  Okla.  687,  95  Pac.  037.  cited  in  the  Bame  cms,-. 

38Gibson    Case,    decided    in    1893;  •"»  DeOrafTcnried   v.    Iowa   Land   & 

DeGraffenried     v.    Iowa     Land    and  Trust    Co.,    20    Okla.    G87,    95    Pac. 

Trust  Company;  but  see  the  Rogers  638. 
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of  years,  been  a  civilized  tribe  and  recognized  as  such,  but, 
until  legislation  of  Congress,  looking  to  the  allotment  of 
their  lands  in  severalty,  this  tribe  had  maintained  a  tribal 
government.  Its  domestic  affairs,  the  political  and  prop- 
erty rights  of  its  members  were,  in  a  large  measure  gov- 
erned by  tribal  laws,  and  the  members  of  the  tribe  had 
little  knowledge,  and  many  of  them  were  totally  ignorant 
of  the  laws  governing  the  similar  rights  of  their  white 
neighbors.  The  change  in  the  system  of  ownership  of  tribal 
lands  by  the  allotment  thereof  to  the  individual  members 
was  an  important  one  to  the  Indians.  It  was  the  most  im- 
portant step  in  the  legislation  looking  to  the  dissolution  of 
the  tribal  government,  and  to  the  preparation  of  the  Indian 
for  the  advent  of  statehood  and  the  subjecting  of  him  and 
his  property  to  the  laws  of  the  State  of  which  he  was  to 
become  a  citizen.  It  cannot  be  doubted,  as  the  history  of 
the  negotiations  between  the  nation  and  the  Government 
discloses,  that  these  Indians  did  not  readily  agree  to  this 
radical  change  in  the  system  of  the  ownership  of  their  lands. 
So  long  as  the  title  remained  in  the  tribe,  they  knew  that 
they,  their  heirs  and  descendants,  would  have  the  use  of 
their  lands  as  they  had  theretofore ;  but  if  the  title  was 
transferred  to  the  individual  members  and  upon  their  death 
descended  to  somebody  under  a  laAV  with  which  they  were 
not  familiar,  they  were  apprehensive  that  the  tribal  lands 
would,  in  time  become  lost  to  their  heirs  and  descendants. 
It  can  be  readily  understood  why  they  chose  to  retain,  as  a 
rule  of  descent  and  distribution,  the  Creek  laws.  Crude, 
imperfect  and  difficult  of  application  to  estates  in  lands  as 
the  law  is,  the  Indians  were  familiar  with  their  own  law. 
They  knew  that  under  it,  at  the  death  of  any  Indian,  such 
Indian's  property  went  to  certain  kinsmen  of  the  deceased, 
that  the  order  of  descent  was  not  determined  by  the  hap- 
pening of  some  event  in  the  future  or  fixed  by  the  de- 
ceased's status  at  some  time  prior  to  his  death,  and  we 
think  it  was  the  intent  to  provide  that  the  land  to  which  a 
deceased  Indian  would  have  been  entitled  to  an  allotment,  if 
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lie  had  not  died  before  allotment,  should  be  allotted  to  and 
received  by  those  persons  as  heirs  of  such  Indians  that  would 
have  received  it  under  the  Creek  laws,  if  the  allotment  had 
been  made  to  the  deceased  at  the  time  of  his  death  and  had 
descended  under  said  law.41 

Sec.  1758.  A  noncitizen  husband  of  a  Creek  freedman,  dying1 
without  issue,  may  inherit  from  the  wife — The 
inheritance  where  husband  murders  wife  to 
take  same. 

The  Creek  law  contained  the  following  provisions : 
(a)  All  noncitizens  not  previously  adopted,  and  being 
married  to  citizens  of  this  nation,  or  having  children  entitled 
to  citizenship,  shall  have  the  right  to  live  in  this  nation  and 
enjoy  all  privileges  enjoyed  by  other  citizens,  except  in 
participation  in  the  annuities  and  final  participation  in  the 
lands. 

(6)  The  courts  of  this  nation  shall  have  and  exercise 
jurisdiction  over  all  controversies  arising  out  of  or  per- 
taining to  property  rights  acquired  in  this  nation,  and  situ- 
ated in  the  same  by  noncitizens  of  this  nation,  who  have 
intermarried  with  citizens  of  this  nation  and  by  reason  of 
such  marriage  secured  rights  and  privileges  in  this  nation 
under  which  said  property  was  acquired  and  accumulated  by 
them.  The  jurisdiction  of  our  courts  shall  extend  to  con- 
troversies over  property  and  property  rights  acquired  by 
intermarried  noncitizens  of  our  nation,  who  by  virtue  of  this 
intermarriage  with  citizens,  acquired  such  property  rights 
and  privileges  and  that  irrespective  of  whether  such  con- 
troversies are  between  noncitizens  and  citizens  of  the  Mus- 
kogee Nation  or  between  any  person  whomsoever,  who 
claim  in  this  nation  property  rights  under  and  through  such 
intermarried  noncitizens,  which  are  by  them  acquired  in  the 
manner  aforesaid;  and  all  persons  hereinafter  intermarrying 
with   citizens  of  this  nation  shall  hereby  be  deemed   to   con- 

«  Barnett  v.  Way,  —  Okla.  ,     119  Pac.  420. 
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sent  that  the  courts  of  this  nation  exercise  all  jurisdiction 
over  property  rights  and  privileges  they  acquire  in  this 
nation  by  virtue  of  their  said  marriage.  All  property  brought 
into  the  Creek  Nation  by  noncitizens  in  consequence  of 
intermarriage  of  such  noncitizens  with  citizens  of  this  nation, 
shall  likewise  be  under  the  jurisdiction  of  the  courts  of  this 
nation.42 

(c)  Be  it  further  enacted  that  if  any  person  die  without 
a  will,  having  property  and  children,  the  property  shall  be 
equally  divided  among  the  children  by  disinterested  persons 
and  in  all  cases  where  there  are  no  children,  the  nearest 
relation  shall  inherit  the  property. 

(d)  The  lawful  or  acknowledged  wife  of  a  deceased  hus- 
band shall  be  entitled  to  one-half  of  the  estate,  if  there  are  no 
heirs,  and  an  heir's  part  if  there  should  be  other  heirs,  in 
all  cases  where  there  is  no  will.  The  husband  surviving  shall 
inherit  of  a  deceased  wife  in  like  manner. 

(e)  All  noncitizens,  not  previously  adopted,  and  being 
married  to  citizens  of  this  nation,  or  having  children  entitled 
to  such  citizenship,  shall  have  the  right  to  live  in  this  nation 
and  enjoy  all  privileges  enjoyed  by  other  citizens  except  in 
the  participation  of  the  annuities  and  final  participation  in 
the   lands.43 

Where  a  Creek  freedman  died  intestate,  without  child  or 
children  her  surviving,  leaving  her  survivor  an  intermarried 
noncitizen  husband,  and  brothers  and  sisters,  it  was  held 
under  the  Creek  statutes  above  quoted,  and  the  Creek  law 
of  descent  and  distribution,  that  the  mother,  if  living,  would 
inherit  the  one-half  of  the  property  and  the  husband  the 
remainder  thereof.  The  fact  that  the  husband  had  murdered 
the  wife  in  this  instance  did  not  change  the  course  of 
descent,    nor   would    the    inheritance    have    been    changed   if 


42  Creek  Law,  approved  April  6,  05  Pac.  626 ;  see  McCallopp's  Law 
1904,  quoted  in  DeGraft'enried  v.  of  Creek  Nation;  Divine  v.  Ham- 
Iowa,   20    Okla.    687,    95    Pac.    627.        mon    (Okla.),   121   Pac.  219. 

43  Laws  of  Creek  Nation ;  DeGraft'- 
enried v.   Iowa,  etc.,   20  Okla.   687, 
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the    husband    had    murdered    the    wife    for    the    purpose    of 
securing  his  interest  in  her  property.44 

The  surviving  noncitizen  husband  of  a  citizen  of  the  Creek 
Nation  who  dies  in  possession  of  her  allotment,  set  apart  to 
her  under  act  of  Congress,46  prior  to  her  certificate  of  allot- 
ment therefor,  under  the  laws  of  descent  and  distribution 
of  the  Creek  Nation,  is  an  heir  to  his  deceased  wife,  and 
as  such  is  entitled  to  a  "child's  part"  and  to  share  and 
share  alike  therein  with  the  children  of  his  said  wife,  her 
surviving,  whether  they  take  by  descent  or  by  purchase.* 

Again,  it  has  been  held  that  an  intermarried,  noncitizen 
husband  of  a  citizen  of  the  Creek  Nation,  who  died  in  the 
month  of  February,  nineteen  hundred  and  two,  intestate, 
leaving  brothers  and  sisters,  but  no  father  or  mother  or 
children,  is  entitled  to  the  undivided  one-half  of  the  allotted 
lands  of  the  deceased  wife,  and,  with  the  other  heirs,  is 
entitled  to  the  possession  thereof  until  such  time  as  such 
lands  are  distributed  according  to  law.46 

The  provisions  of  the  Creek  law  which  prevents  a  non- 
citizen  from  finally  participating  in  the  allotment,  does  not 
prevent  a  husband  of  an  enrolled  Creek  woman  dying  on  the 
eighth  day  of  October,  eighteen  hundred  and  ninety-nine, 
from  taking  half  of  the  allotment  as  heir  to  his  wife,  and 
does  not  prevent  him  from  inheriting  the  share  of  their 
daughter  upon  her  death.47 

Upon  descent  cast  by  a  Creek  freedman  on  the  seventh 
day  of  June,  nineteen  hundred  and  two,  intestate,  without 
child  or  issue  of  child  or  children,  her  surviving,  leaving  her 
surviving  an  intermarried  noncitizen  father,  and  an  inter- 
married noncitizen  husband,  a  mother,  three  sisters  and  a 
brother,  all  citizens  of  the  Creek  Nation,  her  mother,  as  her 


**  DeCraffenried   v.   Tnwa   Land  &  *  Sanders  v.  Sanders,  28  Okla.  59, 

Trust    Co.,    20    Okla.    687,    95    Pac.       117   Pac.  338. 
640.  *e  Bodle  v.  Shoenfelt,  22  Okla.  94, 

«Act  June  28,  1898,  Chap.  517;       97  Pac.  556. 
30  Stat.  495.  <?  Morley  v.   Fewell    (Okla.),   122 

Pac.  700. 
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nearest  relation  is  entitled  to  inherit  an  undivided  one-half 
interest  in  her  allotment,  under  section  six  of  the  laws  of 
descent  and  distribution  of  the  Creek  Nation,4S  and  the 
intermarried  noncitizen  husband  of  the  intestate  the  re- 
maining undivided  half  interest  therein,  under  chapter  ten, 
section  eight,  of  the  Compiled  Laws  of  the  Creek  Nation, 
nineteen  hundred,  in  force  in  the  Creek  Nation  at  the  time  of 
descent  cast,  construed  with  article  three,  section  one  of  said 
compiled  laws.49 

Sec.  1757.  Rule  of  descent  where  allotment  selected  prior 
to  ratification  of  "Original  Agreement." 
An  enrolled  Creek  Indian,  prior  to  the  ratification  of  the 
"Original  Agreement"  on  May  twenty-seven,  nineteen  hun- 
dred and  one,  selected  and  had  allotted  to  him  by  the  Dawes 
Commission  an  allotment  in  the  Creek  Nation,  upon  which 
he  was  residing  at  the  time  of  his  death,  March  one,  nine- 
teen hundred.  His  only  heirs  were  his  wife,  two  brothers 
and  one  sister,  there  being  no  children  nor  descendants  of 
children,  nor  father,  nor  mother,  nor  grandfather,  nor  grand- 
mother. After  May  twenty-seven,  nineteen  hundred  and 
one,  the  wife  brought  suit  for  partition  of  his  allotment,  and 
the  court  decided : 

(a)  That  by  virtue  of  section  six  of  the  "Original  Agree- 
ment," the  allotment  so  taken  was  ratified  and  confirmed  in 
all  things  as  though  selected  after  the  twenty-seventh  day 
of  May,  nineteen  hundred  and  one. 

(b)  That  immediately  on  the  death  of  the  allotee,  on  the 
first  day  of  March,  nineteen  hundred,  his  heirs  by  virtue 
of  section  twenty-eight  of  the  "Original  Agreement,"  became 
vested  with  the  fee  of  his  estate  in  said  allotment. 

(c)  That  his  heirs  are  to  be  determined  by  virtue  of  the 
Creek  law  of  descent  and  distribution  in  effect  at  the  time 
of  his  death. 


48  Act  March  1,  1901,  Chap.  676;  *9  DeGraffenried     v.     Iowa,     etc., 

31   Stat.   L.  863.  20  Okla.  687,  95  Pac.  625. 
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(d)  That  the  devolution  of  the  estate  -was  governed  by 
the  Creek  law  of  descent  and  distribution,  which  should  be 
applied  as  if  the  deceased  had  received  title  to  his  allotment 
during  his  lifetime,  and  was  seized  thereof,  but  inasmuch 
as  there  was  no  estate  in  said  land  until  the  ratification  of 
the  "Original  Agreement,"  which  was  after  his  death,  the 
said  law  would  not  apply  until  that  time,  the  twenty-seventh 
day  of  May,  nineteen  hundred  and  one. 

(e)  That  under  section  twenty-eight  of  the  "Original 
Agreement"  the  wife  of  the  deceased  inherited  one-half  of  the 
allotment  and  the  brothers  and  sisters  the  remainder.50 

Sec.  1758.  Special  instances  of  descent  under  law  of  Creek 
Nation. 
An  enrolled  Creek  woman  died  on  the  eighth  day  of 
October,  eighteen  hundred  and  ninety-nine,  leaving  a  white 
man,  her  husband,  and  a  legitimate  daughter  of  the  white 
man.  The  daughter  died  on  the  nineteenth  day  of  December, 
eighteen  hundred  and  ninety-nine,  unmarried  and  without 
issue.  An  allotment  was  made  to  the  heirs  of  the  deceased 
Creek  woman  on  the  third  day  of  December,  nineteen  hun- 
dred and  one,  under  section  twenty-eight  *  of  the  Original 
Creek  Treaty.  The  land  in  this  instance  descended  as  if  the 
deceased  had  died  seized  after  the  Original  Creek  Treaty  was 
ratified,  leaving  the  same  persons  related  to  her  and  to 
each  other  in  the  same  way  as  at  the  actual  time  of  her 
death.  As  the  husband,  father  of  the  daughter,  would  have 
inherited  half  of  his  wife's  allotment  upon  her  death  had  she 
died  seized  while  the  Original  Creek  Treaty  was  in  force,  and 
upon  the  subsequent  death  of  the  daughter  would  have 
inhorited  her  half  interest  in  the  land  as  her  nearest  relation, 
therefore,  both  the   wife   and   daughter,   having  died  before 


bo  Divine  v.  Harmon   (Okla.),  121  *  Act  March  1,  1901;  31  Stat.  L. 

Pac.  219.  869. 
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allotment    was    selected,    when    it    was    selected,    the    entire 
estate  vested  in  the  father.51 

The  descent  and  distribution  of  the  allotted  lands  of  an 
enrolled  Creek  Indian,  who  died  before  the  ratification  of  the 
Original  Creek  Treaty,52  and  who  had  during  her  lifetime 
allotted  to  her  under  section  eleven  of  the  Curtis  Act,53  the 
use  and  occupancy  of  the  surface  of  the  allotment,  which 
was  thereafter,  by  section  six  of  the  Original  Creek  Treaty 
ratified,  and  deed,  issued  to  her  heirs  therefor,  is  by  reason 
of  section  twenty-eight  of  the  Original  Creek  Treaty,  regulated 
and  controlled  by  the  law  of  descent  and  distribution  of  the 
Creek  Nation ;  and  in  determining  who  are  the  heirs  of  such 
deceased  Indian,  who  during  her  lifetime  received  the  allot- 
ment of  the  use  and  occupancy  of  such  allotment,  which 
after  her  death,  was  ratified  to  her  heirs  by  virtue  of 
section  six  of  the  Original  Treaty,  the  laws  of  descent  and 
distribution  of  the  Creek  Nation  are  to  be  applied  as  if  the  de- 
ceased Indian  had  received  title  to  her  allotment  during  her  life- 
time and  died  seized  thereof.  In  this  instance,  the  enrolled  Creek 
Indian  died  on  the  eighth  day  of  February,  nineteen  hundred, 
and  left  surviving  her  as  her  relations,  her  father,  some  brothers 
and  sisters,  some  of  whom  were  the  children  of  the  father 
and  mother  of  the  deceased,  and  others  were  the  children  of 
the  father  by  a  former  wife,  not  the  mother  of  the  deceased, 
and  left  also  a  half  brother  and  the  children  of  a  half  sister, 
who  were  children  of  the  deceased's  mother  by  other  hus- 
bands than  the  father  of  the  deceased.  The  deceased's 
father  died  on  the  seventeenth  day  of  March,  nineteen  hun- 
dred. Under  section  twenty-eight  of  said  "Original  Creek 
Treaty,  the  children  of  the  father  inherited  the  allotment  of 
the  deceased  to  the  exclusion  of  the  half  brothers  and  the 


siMorley  v.  Fewell    (Okla.),   122  52  Act   of    March    1,    1901,    Chap. 

Pac.  700;  Barnett  v.  Way,  119  Pac.  676;    31   Stat.  861. 

(Okla.)  418;  DeGraffenried  v.  Iowa,  ss  Act    of    June    28,    1898,    Chap, 

etc.,   20   Okla.   687,   95   Pac.   418.  517;  30  Stat.  L.  495. 
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children  of  the  half  sister,  who  were  the  children  of  the  de- 
ceased's mother.54 

Three  allotees  were  enrolled  hy  the  Commission  to  the  Five 
Civilized  Tribes  under  section  twenty-eight  of  the  Original 
Creek  Agreement.'"'  and  the  same  allotted  in  their  respective 
names  by  the  commission  prior  to  the  Supplemental  Agree- 
ment.50 One  allotee  died  on  the  first  day  of  November,  nine- 
teen hundred,  another  on  June  one,  nineteen  hundred  and 
one,  and  one  on  the  twenty-fifth  day  of  December,  nineteen 
hundred  and  one.  In  each  instance  the  Creek  law  of  descent 
and  distribution  determined  the  heirs  and  their  shares  and 
portions  as  directed  by  the  second  paragraph  of  section 
twenty-eight  of  said  agreement,  which  declares  that  all 
citizens  who  are  living  on  the  first  day  of  April,  eighteen  hun- 
dred ninety-nine,  entitled  to  be  enrolled  under  section  twenty-one 
of  the  act  of  Congress  approved  on  the  twenty-eighth  day 
of  June,  eighteen  hundred  ninety-eight,  entitled  "An  act  for  the 
protection  of  the  people  of  the  Indian  Territory,  and  for  other 
purposes,"57  shall  be  placed  upon  the  rolls  to  be  made  by 
said  commission  under  said  act  of  Congress,  and  if  any  such 
citizen  has  died  since  that  time,  or  may  hereafter  die  before 
receiving  his  allotment  of  lands  and  distributive  share  of  the 
funds  of  the  tribe,  the  lands  and  money  to  which  he  would 
be  entitled,  if  living,  shall  descend  to  his  heirs  according 
to  the  laws  of  descent  and  distribution  of  the  Creek  Nation, 
and  be  allotted  and  distributed  to  them  accordingly.58 

The  land  allotted  to  a  dead  minor  Creek  freedman,  who 
was  living  on  the  first  day  of  April,  eighteen  hundred  ninety- 
nine,  and  who  died  "without  issue,  descended  to  bis  mother  as  his 
nearest  relation,  according  to  the  laws  of  descent  and  dis- 
tribution of  the  Creek  Nation. 


MBarnett   v.    Way    (Okla.),    119  ■"■«  Act    of    Juno    30,    1002,    Chap. 

Pac.  418.  1,323;   32  Stat.  L.  500. 

"Act   of    March    1,    1901,   Chap.  B7  30  Stat.  L.  502. 

076;  31  Stat.  L.  861.  68  Hooks    v.    Kennard,    28    Okla. 

457,  114  Pac.  744. 


§  1758  merwine's  trial  of  title  to  land.  1262 

On  the  death  of  such  mother,  intestate,  on  the  twenty- 
sixth  day  of  September,  nineteen  hundred  and  two,  leaving  a 
husband  and  real  property,  the  same  under  the  provisions 
of  the  statutes  of  Arkansas,59  descended  in  equal  parts  to  her 
children  to  the  exclusion  of  the  husband.60 

Under  the  Original  Creek  Agreement,61  providing  for  the 
allotment  of  lands  among  the  citizens  of  the  Creek  tribe, 
declaring  that  the  lands  allotted  shall  not  be  alienated  by  the 
allottee  before  a  specified  period,  and  that  each  citizen  shall 
select  from  his  allotment  forty  acres  as  a  homestead,  which 
shall  not  be  alienated  for  an  additional  period,  and  pro- 
viding that  all  citizens  living  on  the  first  day  of  April,  eighteen 
hundred  and  ninety-nine,  entitled  to  enrollment,  shall  be  placed 
on  the  rolls,  and  that  if  any  such  citizen  has  died  since  that 
time,  or  may  subsequently  die  before  receiving  his  allotment, 
the  land  shall  descend  to  his  heirs  according  to  the  laws 
of  descent  and  distribution  of  the  Creek  Nation,  an  allot- 
ment of  a  citizen,  dying  in  the  month  of  May,  eighteen  hundred 
and  ninety-nine,  intestate  and  before  selection,  descends  to  his 
heirs  and  vests  in  its  undivided  entirety  among  the  heirs,  and  the 
practice  of  the  Dawes  Commission  in  dividing  an  allotment 
into  separate  tracts,  designated  one  the  homstead  and  the 
other  the  surplus,  followed  by  a  patent  for  one  part  as  a 
homestead,  is  void  and  the  entire  allotment  is  within  the 
act  of  Congress,62  removing  restrictions  from  Indian  lands, 
and  a  conveyance  by  the  heirs  is  valid.63 


59  Sections  2,522-2,545,  Mansfield's  property  and  children,  the  property 

Digest.  shall  be  equally  divided  among  the 

so  Irving    v.    Diamond,    23    Okla.  children     by     disinterested     persons 

325,    100    Pac.    557.      This    decision  and    in    cases    where    there    are    no 

construes    Sec.     28    of    the    Act    of  children,   the   nearest   relation    shall 

March   1,  1901,  31  Stat.  869,  Chap.  inherit  the  property." 

675.      It    also    construes    Sec.    6    of  «i  Chap.  676,  31   Stat.  L.  861. 

the   Creek   law  of   descent  which   is  62  April  21,  1904,  Chap.  1,402;  33 

as  follows,   quoted   in  the   decision:  Stat.  L.  189. 

"Be  it  further  enacted  that  if  any  63  Hawkins  v.  Oklahoma,  etc.,  195 

person     die    without     will,     having  Fed.  345. 
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An  enrolled  Creek  woman  died  in  October,  eighteen  hun- 
dred and  ninety-nine,  leaving  surviving  her  husband,  a  white 
man  not  enrolled,  and  a  daughter,  and  a  sister.  In  eighteen 
hundred  and  ninety-nine,  after  the  mother's  death,  the 
daughter  died  unmarried,  and  without  issue.  An  allotment 
in  the  name  of  the  woman's  heirs  was  made  in  December, 
nineteen  hundred  and  one.  The  entire  estate  in  the  allot- 
ment vested  in  the  husband.  The  fact  that  he  was  of  white 
blood  did  not  prevent  him  from  inheriting  under  the  Creek 
law,  as  heir  to  his  wife  and  daughter."4 


e*  Reynolds  v.  Fewell  ( Okla.) ,  124 
Pac.  623.  This  was  an  action  by 
William  M.  Fewell  against  John  T. 
Reynolds  to  recover  certain  lands 
in  the  Creek  nation.  The  suit  was 
brought  in  the  United  States  court 
for  the  western  district  for  the 
Indian  Territory,  and  after  state- 
hood was  transferred  to  the  district 
court  of  Tulsa  County,  Oklahoma, 
where  it  was  tried,  and  judgment 
rendered  for  plaintiff,  and  defend- 
ant appealed.  The  lands  in  contro- 
versy were  part  of  the  allotment  of 
Minnie  Solander,  deceased,  who  was 
a  member  of  the  Creek  tribe  of  In- 
dians and  of  Creek  blood.  Minnie 
Solander  left  surviving  her  a  daugh- 
ter, Hettie  Solander,  and  her  hus- 
band, George  A.  Solander,  who  was 
a  white  man,  not  enrolled,  and  a 
sister,  Phoebe  A.  Trusler.  Minnie 
Solander  died  in  October,  1899,  be- 
fore  her  allotment  had  been  selected. 
Her  daughter,  Hettie  Solander,  died, 
unmarried  and  without  issue,  in 
November,  1899,  before  the  allot- 
ment of  Minnie  Solander  had  been 
selected.  The  plaintiff  claims  the 
land  under  a  conveyance  from 
George  A.  Solander;  the  defend- 
ant under  a  conveyance  from 
Phoebe     Trusler.       Without     decid- 


ing this  last  question,  it  is  suffi- 
cient to  say  that  in  the  case  of 
DeGraffenried  v.  Iowa,  etc.,  20  Okla. 
087,  95  Pac.  624,  this  court,  in  an 
able  and  exhaustive  opinion  by 
Mr.  Justice  Turner,  after  consider- 
ing the  Creek  statute,  and  several 
decisions  of  the  Supreme  Court  of 
the  Muskogee  nation,  including  the 
case  of  Fisher  v.  Muskogee  Nation, 
in  which  the  rights  of  John  T. 
Rogers,  who  was  an  intermarried 
white  man,  were  involved,  decided 
that  a  white  husband  could  inherit 
from  his  Creek  wife.  A  brief  notice 
will  be  given  some  other  decisions 
by  Creek  judges,  referred  to  in  the 
brief  of  defendants  (plaint  ill'  in 
error).  The  opinion  rendered  by 
Is-par-he-chee  to  L.  C.  Poryman, 
October  31,  1893,  does  not  conflict 
with  the  decision  in  the  DeGraffen- 
ried case.  The  opinion  of  T.  J. 
Adams,  Chief  Justice,  rendered  to 
the  principal  Chief  August  Five, 
1890,  holds  merely  that  a  non- 
citizen  cannot  share  in  the  common 
property  of  the  tribe.  Opinion  of 
Chief  Justice  John  Goat,  rendered 
October  22,  1890,  tends  to  uphold 
(lie  view  that  noncitizens  could  in- 
herit property  not  tribal  in  its  char- 
acter.    After  the  allotment  of   land 
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The  law  of  descent,  in  force  at  the  date  the  selection  of  a 
Creek  allotment  takes  effect,  governs  as  to  the  classification 
of  the  heirs,  and  this  law  relates  back  to  the  death  of  the 
Indian  entitled  to  take  the  allotment,  and  identifies  such 
heirs  as  of  that  date. 

Under  the  Creek  law  of  descent  and  distribution,  put  in 
force  by  the  Original  Creek  Agreement,*  an  intermarried 
noncitizen  husband  receives  out  of  his  deceased  citizen  wife's 
allotment  an  heir's  part.f 

Sec.  1759.  Special  instances  of  descent  cast  under  the  Ar- 
kansas statute. 

There  is  to  be  found  in  a  former  chapter  of  this  work,  at 
section  552,  supra,  the  entire  law  of  descent  and  distribution, 
as  set  forth  in  chapter  forty-nine  of  Mansfield's  Digest  of  the 
Statutes  of  Arkansas. 

At  section will  be  found  a  discussion  of  the  subject  of 

the  estate  by  curtesy.  The  following  are  instances  where  descent 
was  cast  under  this  law : 

The  Original  Creek  Agreement 65  provides  that  in  the 
case   of   the    death   of    the   person    entitled    to    enrollment    as 

was    made,    it    ceased    to    be   tribal  the  Indian  entitled  to  take  the  allot- 

property,   and   it  must  be   taken  as  ment,  under  the  Creek  laws  of  des- 

settled  law  of  this  State  that  under  cent,  while  those  allotments  selected 

such   circumstances   a  white   person  under  the  Creek  supplemental  agree- 

can    inherit    an    aJlotment    in     the  ment,  Act  June  30,  1902,  32  Stat.  L. 

Creek      nation.       DeGrafl'enried      v.  500,  pass  under  the  laws  of  descent, 

Iowa,    etc.,    20    Okla.    687,    95    Pac.  found   in  Chap.  49,  Mansfield's  Di- 

624;  Morley  v.  Fewell,  122  Pac.  700  gest  of  the   laws  of  Arkansas.      In 

(Okla.)  ;     Shellenbarger    v.    Fewell,  either  event,  you  take  the  governing 

124   Pac.   617    (Okla.).  law  of  descent  and  carry  it  back  to 

*  Chap.  676,  31   Stat.  L.  S70.  the  date  of  the  death  of  the  Indian 

t  Shellenbarger  v.  Fewell  (Okla.),  entitled  to  take  the  allotment,  and 

124  Pac.   617.     The   selection  of  an  identify   the   heirs    of    such    Indian, 

allotment,    under    the    Curtis    Act,  under  such  law  of  descent,  as  of  the 

though  made  prior  to,   takes   effect  date  of   such   death.     By  the   court 

upon     the     date    of,     the     approval  in  the   opinion   in   Shellenbarger  V. 

of  the  original  Creek  agreement  and  Fewell,  supra. 

allotments  so  selected,  together  with  65  Act   of    March    1,    1901,   Chap, 

those    selected    under    the    original  676,  Sec.  28;  31  Stat.  L.  869. 
Creek  agreement,  pass  to  the  heirs  of 
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a  member  of  the  tribe  his  distributive  share  of  the  lands 
and  money  to  -which  he  would  be  entitled,  if  living,  should 
descend  to  his  heirs  according  to  the  laws  of  descent  and 
distribution  of  the  Creek  Nation,  and  be  allotted  and  dis- 
tributed to  them  accordingly.  The  word  "descend"  is  not 
used  in  its  strict  legal  sense,  but  as  meaning  that  the  lands 
and  property  of  a  deceased  member  shall  be  allotted  to  the 
same  persons  who  would  have  inherited  if  such  member  had 
survived  to  receive  the  allotment  and  such  persons  had  no 
vested  interest  before  the  allotment.  Hence  where  such 
deceased  member  had  not  been  enrolled,  and  no  enrollment 
had  been  made  at  the  time  of  the  taking  effect  of  the  sup- 
plemental agreement,60  which  by  section  six  repeals  such 
provisions  "in  so  far  as  they  provide  for  descent  and  dis- 
tribution according  to  the  laws  of  the  Creek  Nation,"  and 
provides  that  such  descent  and  distribution  shall  be  in  accord- 
ance with  chapter  forty-nine  of  Mansfield's  Digest  of  the 
Statutes  of  Arkansas,  the  latter  provision  governs  title  to 
the  allotment,  when  made,  passes  to  those  who  would  inherit 
under  the  Arkansas  statute.  This  statute,  providing  that 
illegitimate  children  shall  be  capable  of  inheriting  and 
transmitting  the  inheritance  on  the  part  of  their  mother  in 
like  manner  as  if  they  had  been  legitimate  of  their  mother 
and  which  by  the  Supplemental  Creek  Agreement 67  is  made 
to  govern  the  descent  of  lands  of  members  of  the  tribe  who 
died  before  an  allotment  was  made,  the  illegitimate  sister 
of  such  deceased  member,  having  the  same  mother,  may  in- 
herit from  him  regardless  of  her  illegitimacy.08 

The  court  in  handing  down  the  opinion  for  which  the 
above  proposition  is  derived,  quoted  with  approval  the  fol- 
lowing language  of  Amidon,  J.,  in  Schulthis  v.  McDougal, 
170  Fed.  R.,  520,  20  C.  C.  A.,  615: 

88  Ant  Juno  30,  1002,  Chap.  1,323;  ««  Brann    v.    Boll,    102    Fed.    Rep. 

32  Stnt.   L.  500.  427;    Bell   v.   Brann,   192    Fed.    Rep. 

87  Act  June  30,  1902,  Chap.  1,323;       427. 
32  Stat.  L.  500. 
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"The  word  'descend'  is,  of  course,  inapplicable  to  the 
actual  contingency  provided  for  by  the  statute,  because  that 
contingency  contemplates  the  death  of  the  child  before  he 
had  actually  become  seized  of  any  interest  in  the  land.  The 
word  'descend'  is  a  word  of  art,  and  in  the  transference  of 
property  by  inheritance,  if  any  significance  is  to  be  given 
to  it,  as  used  in  this  section,  it  must  be  held  that  the  intent 
of  the  parties  to  the  agreement  was  that  the  land  should 
pass  to  the  same  persons  and  in  the  same  proportions  as  it 
would  have  passed  if  the  child  had  died  seized  of  it.  Any 
other  construction  simply  obliterates  this  word  and  makes 
the  land  pass  to  the  parties  who  are  heirs  equally  by  allot- 
ment from  the  tribe.  The  statute  itself  not  only  declares 
that  it  shall  'descend,'  but  also  declares  that  it  shall  be 
allotted  and  distributed  to  the  heirs.  It  is  manifest,  there- 
fore, that  both  ideas  were  in  the  minds  of  the  parties  to  the 
agreement.  This  construction  received  further  support  by 
the  general  scheme  which  the  Federal  Government  and  the 
Creek  Nation  formed  for  the  disposition  of  the  tribal  prop- 
erty. The  first  requisite  for  the  partition  of  the  tribal 
estate  in  severalty  among  its  members  was  to  ascertain  and 
legally  establish  who  were  members  of  the  tribe.  By  reason 
of  the  many  intermarriages  between  the  members  of  the 
tribe  and  members  of  the  white  and  negro  races,  and  by 
reason  of  the  fraudulent  claims  to  membership,  the  ascer- 
tainment of  the  particular  persons  who  were  in  fact  entitled 
to  such  membership  proved  a  much  more  difficult  task  than 
was  at  first  anticipated.  The  commission  was  empowered 
and  directed  to  prepare  such  a  roll.  This  work  not  only 
required  much  investigation  on  its  part,  but  resulted  in 
voluminous  litigation.  Instead  of  being  the  work  of  months, 
it  proved  to  be  the  work  of  years.  In  the  meantime,  how- 
ever, the  membership  of  the  tribe  was  constantly  undergoing 
change  by  birth  and  death.  In  order  to  provide  for  all 
members  of  the  tribe  who  were  born  subsequent  to  the  be- 
ginning of  the  enrollment,  the   date  of  right  to   enrollment 
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was  twice  set  forward,  the  statute  last  quoted  fixing  the  last 
date.  By  reason  of  these  facts,  when  the  roll  was  completed, 
it  contained  more  names  than  there  were  members  in  being. 
The  roll,  however,  furnished  the  basis  for  the  division  of  the 
tribal  estate.  Every  person  whose  name  was  entered  on  the 
roll  was  entitled  to  an  equal  proportion  of  the  tribal  lands 
and  funds;  but  by  reason  of  the  fact  that  before  the  act 
distribution  could  be  made  and  even  under  the  enrollment 
was  in  progress,  some  persons  whose  names  were  on  the  roll 
would  die,  the  statute  made  provision  for  the  disposition 
of  the  share  of  tribal  property  which  would  go  to  them  if 
living.  Such  a  provision  was  necessary.  Otherwise,  there 
would  have  been  a  portion  of  the  tribal  property  undis- 
tributed. It  was  never  the  intent,  however,  either  of  the 
tribe  or  the  Federal  Government  to  grant  to  parties  having 
a  kinsman  who  had  died  before  the  actual  making  of  the 
allotment  additional  lands  as  a  bounty.  These  kinsmen  got 
all  their  rights  to  additional  lands  under  and  through  the 
enrolled  members  who  had  died.  Whether  the  ancestor  was 
actually  seized  of  the  property  or  not  in  his  lifetime  was 
immaterial.  It  was  not  the  intent  of  the  statute  that  the 
property  should  pass  by  the  same  right,  and  in  the  same 
manner  as  it  would  have  passed  if  the  person  enrolled  had 
survived  to  receive  his  allotment.  The  tribe  was  not  be- 
stowing such  land  as  a  bounty,  but  was  simply  providing 
for  the  right  of  inheritance." 

In  section  six  of  the  Supplemental  Agreement,*  which  pro- 
vides that  descent  and  distribution  of  land  and  money 
provided  by  act  of  Congress,70  then  in  force  in  the  Indian  Ter- 


es This  action  was  appealed  to  the  to  Act  March  3,  1901,  Chap.  676, 
Supreme  Court  of  the  United  States,  31  Stat.  L.  861,  shall  be  in  accord- 
hut  upon  an  examination  of  the  ance  with  the  statutes  of  Arkansas, 
reports  there  is  no  decision  passing  Sections  2,522-2,545,  Mansfield's  Di- 
upon  the  appeal.  gest;      Sees.      1,820-1,843,     Ind.     T. 

•Act  June  30,  1902,  Chap.  1,323;  Ann.  St.  1,899. 
32  Stat.  L.  551. 
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ritory,  instead  of  in  accordance  with  the  laws  of  the  Creek 
Nation,  as  provided  in  such  act,  "provides  that  only  citizens 
of  the  Creek  Nation,  male  and  female,  and  their  Creek  de- 
scendants, shall  inherit  lands  of  the  Creek  Nation."  The 
proviso  was  intended  to  apply  only  to  unallotted  lands,  where 
all  were  "lands  of  the  Creek  Nation."  This  was  held  to 
govern  the  descent  or  distribution  of  such  lands  among  the 
heirs  of  members  of  the  tribe  entitled  to  share  therein,  but 
who  died  without  having  received  their  allotments,  and  does 
not  apply  to  lands  of  an  allotee  who  died  after  receiving  his 
or  her  allotment  which  passed  by  inheritance  as  the  indi- 
vidual property  of  the  allotee  under  the  provisions  of  said 
Arkansas  statute.71  Section  seven  of  the  Supplemental  Agree- 
ment of  the  Five  Civilized  Tribes  of  Indians,*  promulgated 
on    the   second   day   of  August,   nineteen   hundred   and   two, 


7i  Armstrong  v.  Wood,  195  Fed. 
137.  The  compiled  laws  of  the 
Creek  nation,  1880,  provides  that: 
"All  non-citizens  not  previously 
adopted  and  being  married  to  citi- 
zens of  the  nation,  or  having  chil- 
dren entitled  to  citizenship,  shall 
have  a  right  to  live  in  this  nation 
and  enjoy  all  privileges  enjoyed  by 
other  citizens  except  participation 
in  the  annuities  and  final  participa- 
tion in  the  lands."  It  is  evident 
that  even  when  this  act  was  passed, 
the  people  of  the  nation  anticipated 
the  breaking  up  of  the  tribal  nations 
and  the  division  of  the  land  in 
severalty  among  the  members,  and 
anounced  the  policy  that  no  citizen 
should  participate  therein,  but  this 
policy  of  nbnparticipation  by  non- 
citizens  might  have  been  thwarted 
but  for  the  proviso  of  Section  6. 
The  living  allotees  were,  of  course, 
confined  to  the  enrolled  members 
of  the  tribe,  but  where  one  so 
enrolled  and  entitled  to  allotment 
had  died  before  allotment.     To  pro- 


vide that  one  share  in  the  lands  of 
the  nation  should  descend  and  be 
allotted  to  his  heirs  according  to 
the  laws  of  Arkansas  might,  in 
many  instances,  but  for  the  proviso, 
have  resulted  in  noncitizens  of  the 
nation  participating  in  the  final 
division  of  the  tribal  lands.  By 
substituting  the  Arkansas  law  for 
the  Creek  law,  the  above  quoted 
section  of  the  Creek  law,  which 
before  wrould  have  prevented  a  non- 
citizen  from  participating,  was 
made  inoperable,  but  by  the  proviso 
the  same  result  was  obtained.  I 
believe  this  was  the  purpose  of  the 
proviso,  and  it  does  not  apply  to 
the  cases  of  inheritance  from  de- 
ceased allotees  to  whom  allotments 
had  been  made  during  their  life- 
time. .  That  such  lands  after  being 
so  allotted,  are  not  "lands  of  the 
Crook  nation"  in  the  sense  used  in 
the  proviso.  By  the  court  in  Arm- 
strong v.  Wood,  supra. 

*  Act    of    June    30,     1902,    Chap. 
1,323,   32  Stat.  L.  501. 
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provides  that  "all  children  born  to  those  citizens  who  are 
entitled  to  enrollment  under  the  previous  acts  quoted,  the 
first  day  of  July,  nineteen  hundred  and  one,  up  to  and  in- 
cluding the  twenty-fifth  day  of  May,  nineteen  hundred  and 
one,  and  living  upon  a  later  date  shall  be  placed  on  the  rolls 
made  by  said  commission."  Also,  "if  any  such  child  has 
died  since  the  twenty-fifth  day  of  May,  nineteen  hundred 
and  one,  or  may  hereafter  die  before  receiving  his  allotment 
of  lands,  and  distributive  share  of  the  funds  of  the  tribe, 
the  lands  and  moneys  to  which  he  would  be  entitled  if  living 
shall  descend  to  his  heirs  as  herein  provided  to  be  allotted 
and  distributed  to  them." 

The  heirs  who  take  under  such  provision  and  their  estate 
are  determined  by  Mansfield's  Digest  of  the  Statutes  of 
Arkansas,  in  chapter  forty-nine  thereof,  which  provides  that, 
on  the  death  of  a  person  intestate,  unmarried  and  leaving 
no  children,  the  estate,  if  it  came  from  the  father,  shall  go 
to  the  father,  and  if  from  the  mother,  shall  go  to  the  mother, 
"but  if  the  estate  be  a  new  acquisition  it  shall  ascend  to 
the  father  for  his  lifetime  and  then  descend  in  remainder  to 
the  collateral  kindred  of  the  intestate."  A  child  whose 
father  was  a  member  of  the  Creek  Tribe,  but  whose  mother 
was  not,  was  born  on  the  sixth  day  of  May,  nineteen  hun- 
dred and  one,  and  died  in  November  of  the  same  year.  He 
thus  became  entitled  to  enrollment  in  the  tribe,  but  had  not 
received  his  allotment  at  the  time  of  his  death.  In  such 
case,  technically,  the  Arkansas  statute  did  not  apply  to  the 
situation,  since  the  land  to  which  the  decedent  was  entitled 
and  which  was  the  common  property  of  the  tribe  did  not, 
strictly  speaking,  come  to  him  by  grant,  inheritance  or 
purchase,  but  by  a  division  of  lands,  he  in  effect,  by  a 
tenancy  in  common,  took  an  interest  to  which  he  was  born 
as  a  member  of  the  tribe  entitled  to  enrollment  therein; 
but  that,  applying  the  statute  by  analogy,  such  land  was 
not  a  "new  acquisition,"  but  came  to  him  by  the  blood 
of  his  tribal  parent,  or  within  the  meaning  of  the   statute, 
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"from  his  father,"  and  that,  therefore,  on  his  death  and  a 
subsequent  allotment,  his  father  took  the  full  title  and  not 
merely  a  life  estate.  Such  land  having  been  in  substance, 
although  not  technically,  inherited  by  the  father  from  the 
son,  the  father  had  full  power  to  yield  and  convey  the 
same  after  its  allotment  to  him  under  the  laws  of  Congress,72 

which   provides   that    "the   heirs    of   any    deceased 

Indian  of  either  of  the  Five  Civilized  Tribes,  whose  selec- 
tion has  been  made  or  to  whom  a  deed  or  patent  has  been 
issued  for  his  or  her  share  of  the  land  of  the  tribe  *  *  * 
may  sell  and  convey  the  lands  inherited  from  such  de- 
cedent.73 

As  we  have  elsewhere  shown,  the  land  of  an  allotted,  dead, 
minor  Creek  freedman,  who  was  living  on  the  first  day  of 
April,  eighteen  hundred  and  ninety-nine,  and  who  died 
without  issue,  descended  to  his  mother  as  his  nearest  rela- 
tion, according  to  the  laws  of  descent  and  distribution  of 
the  Creek  Nation. 

On  the  death  of  such  mother  intestate,  on  the  twenty- 
sixth  day  of  September,  nineteen  hundred  and  two,  leaving 
a  husband  and  real  property,  the  same  under  the  provisions 
of  the  Arkansas  Statutes  of  descent,  descended  in  equal 
parts  to  her  children  to  the  exclusion  of  the  husband.*  By 
section  six  of  the  supplemental  agreement  with  the  Creek 
tribe  of  Indians,74  citizens  of  the  Creek  Nation,  male  or 
female,  and  their  descendants  of  Creek  blood,  although  such 
descendants  be  not  citizens  of  the  Creek  Nation,  may  inherit 
the  allotted  lands  of  a  Creek  Indian  intestate,  in  the  manner 
and    order   prescribed    in    chapter    forty-nine    of    Mansfield's 


72  Act    of    April    26,    1906,    Chap.       States  but  the  reports  do  not  show 
1,876,  Sec.  22,  34  Stat.  L.  145.  any  decision  there. 

73  Schulthis  v.  McDougal,  170  Fed.  *  Irving    v.     Diamond,    23     Okla. 
529.      This    cause   was   appealed   to       325;    100   Pac.   577. 

the    Supreme    Court   of    the   United  74  Act  June  30,  1902,  Chap.  1,323, 

32  Stat.  L.  500. 
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Digest  of  the  Statutes  of  Arkansas.75  And  under  the  same 
section,  the  daughters  of  Creek  blood  of  a  deceased  Creek 
allotee,  inherited  the  allotted  lands  of  said  intestate  to  the 
exclusion  of  the  brother  of  a  half  blood  of  the  intestate, 
who  is  a  citizen  of  the  Creek  Nation,  though  such  daughters 
are  not  enrolled  citizens  of  the  Creek  Nation,  but  instead  are 
enrolled  as  members  of  the  Seminole  Nation.70  Under  the 
same  section  six  of  said  supplemental  agreement,  the  nieces 
of  Creek  blood,  being  the  nearest  surviving  members  of  a 
deceased  Creek  allottee,  inherited  the  allotted  lands  of  such 
intestate  to  the  exclusion  of  the  intestate's  cousin,  who  is  a 
citizen  of  the  Creek  Nation,  although  said  nieces  be  not  enrolled 
citizens  of  the  Creek  Nation  or  tribe  of  Indians."  In  deciding 
the  case,  of  which  this  proposition  is  the  syllabus,  Mr.  Justice 
Hays,  of  the  Supreme  Court  of  our  State,  has  well  said: 

"But  the  order  of  descent  of  a  Creek  allotment  to  the 
kindred  of  a  Creek  intestate  described  by  said  chapter  forty- 
nine  is  limited  in  its  application  by  the  first  proviso  of 
said  section  six  of  said  Supplemental  Agreement,  which 
provides:  that  only  citizens  of  the  Creek  Nation,  male  and 
female,  and  their  Creek  descendants  shall  inherit  lands  of 
the  Creek  Nation. 

"This  proviso  confines  the  kindred  who  may  inherit  the 
allotted  lands  of  a  deceased  Indian  to  two  classes :  first, 
those  kinsmen  who  are  citizens  of  the  Creek  Nation ;  and, 
second,  those  kinsmen  who  are  Creek  descendants  of  citizens 
of  the  Creek  Nation.  Without  the  second  proviso  of  the 
section,  the  noncitizen  kindred  without  Creek  blood  could 
never  inherit  the  allotted  lands  of  a  Creek  citizen;  but  the 
second  proviso  of  the  section  in  any  an  excep- 
tion upon  the  general  rule  prescribed  by  the  first  proviso,  by 

75  Hughes     Land     Co.     v.     Bailey  7«  Hughes,  etc.,  v.  Bailey  (Okla.), 

(Okla.),     120    Pac.    290;     Lamb    v.        120  Pac.  290. 

Baker,  27  Okla.  739,   117  Pac.  189.  77  Lamb   v.   Baker,   27    Okla.   793, 

117  Pac.  190. 
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providing  if  there  is  no  person  of  Creek  citizenship  to  take 
descent  and  distribution  of  such  estate,  then  the  estate  shall 
go  to  noncitizens  heirs  in  the  order  named  in  said  chapter 
forty-nine.  These  provisions  have  the  effect  to  make  some 
kindred,  when  classed  under  the  provisions  of  chapter  forty- 
nine,  inherit  to  the  exclusion  of  other  kindred  of  the  same  class." 
Where  a  duly  enrolled  citizen  of  the  Creek  Nation  on 
March  the  first,  nineteen  hundred  and  one,  before  receiving 
his  allotment,  for  which  on  August  twenty-third,  nineteen 
hundred  and  two,  certificate  of  selection  was  issued  to  his 
heirs,  in  such  case,  chapter  forty-nine  of  Mansfield's  Digest 
of  the  Laws  of  Arkansas,78  governs  the  devolution  of  the 
allotment,  as  provided  by  the  Indian  Appropriation  Act,79 
and  section  six  of  the  Supplemental  Creek  Agreement,80  to  be 
applied  as  if  deceased  had  received  title  to  his  allotment  and 
died  seized  thereof.81 

Sec.  1760.    Effect  of  statehood  on  restrictions. 

The  restrictions  on  the  alienation  of  disposition  of  allotted 
lands  were  not  impaired  or  removed  by  the  adoption  of  the 

78  Ind.  Ter.  Ann.  St.,  1899,  Sees.  cousins  of  the  deceased.  That  on 
7,820  to  1,843.  August  23,   1902,  the  commission  to 

79  May  27,  1902,  32  Stat.  L.  258,  the  Five  Civilized  Tribes,  issued  to 
Chap.  888.  the   heirs   of   said    Grayson    "a   cer- 

80  Act  June  30,  1902,  ratified  tificate  of  selection"  for  the  lands 
July  26,  190"2,  32  Stat.  L.  500,  in  question,  containing  163.61  acres. 
Chap.   1,323.  That  on  June  13,  1905,  the  principal 

si  Brady  v.  Sizemore,  124  Pac.  chief  of  the  Creek  nation  delivered 
615  (Okla.).  The  facts  in  this  case  to  plaintiff,  as  the  heir  at  law  of 
are :  That  Ellis  Grayson,  a  duly  said  Grayson,  patents  therefor  which 
enrolled  citizen  of  the  Creek  nation,  had  been  approved  by  the  secretary 
dies  intestate,  March  1,  1901,  of  the  interior,  and  were  thereafter 
leaving  him  surviving  neither  duly  recorded.  The  court  in  the 
child  nor  children  nor  their  de-  opinion  in  this  case  cited  the  fol- 
scendants,  nor  father,  nor  mother,  lowing:  Barnett  v.  Way,  29  Okla. 
nor  brother,  nor  sister,  but  leaving  780,  119  Pac.  418;  Brady  v.  Size- 
him  surviving  plaintiff  in  error,  the  more,  124  Pac.  615  (Okla.);  San- 
son of  an  aunt  on  the  paternal  side,  ders  v.  Sanders,  28  Okla.  59,  117 
and  defendants  in  error,  the  chil-  Pac.  338;  Hooks  v.  Kennard,  28 
dren  of  an  aunt  on  the  maternal  Okla.  457,  114  Pac.  744. 
side,  all  three  claimants  being  first 
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Constitution  and  the  coming  on  of  statehood.  Such  restric- 
tions remain  until  they  expire  by  their  own  limitations,  or 
are  removed  by  Congress.82 

Sec.  1761.  Removal  of  restrictions  does  not  validate  prior 
judgment  lien  on  land. 

The  removal  of  restrictions  by  the  secretary  of  the  interior, 
permitting  the  surplus  allotment  of  a  duly  enrolled  Creek 
Indian  by  blood  to  be  alienated  by  the  allotee  or  his  heirs 
before  the  expiration  of  five  years  from  the  date  of  the 
approval  of  the  Creek  Supplemental  Agreement, s:!  which 
became  effective  on  the  eighth  day  of  August,  nineteen  hun- 
dred and  two,  did  not  subject  said  allotment  to  involuntary 
incumbrances,  taken,  or  sale  to  secure  or  satisfy  any  debt 
or  obligation  of  the  allotee  incurred  prior  to  the  removal  of 
such  restrictions.84 

In  deciding  the  case  in  which  the  foregoing  was  set  forth 
as  a  proposition  of  law  of  this  State,  the  court  said : 

"We  believe  that  Congress  by  the  first  clause  of  section 
sixteen  intended  to  protect  the  lands  allotted  to  citizens  of 
the  Creek  Nation  against  involuntary  incumbrances  or 
forced  sales  of  any  kind  to  secure  or  satisfy  any  debt  or 
obligation  for  a  period  of  five  years,  unless  the  secretary  of 
the  interior  approved  such  involuntary  incumbrance,  sale  or 
taking.  This  part  of  the  provision  is  not  a  restriction  upon 
the  allotee  or  his  heirs,  but  is  in  effect  an  exemption  law 
to  protect  his  surplus  allotted  lands  from  forced  sale  for  the 
period  of  five  years  to  satisfy  any  debt  or  obligation  incurred 
while  the  exemption  was  in  operation.  The  five  year  time 
limit  applies  to  this  as  well  as  to  the  second  clause  con- 
taining the  restrictions  against  alienation  by  the  allotee  or 
his  heirs.  We  believe  also  that  both  clauses  are  qualified  by 
the  last  part  of  the  act,  reading,  'except  with  the  approval 

« Chapman  v.  Riler   (Okla.),  120  **  Western,    etc.,    v.    Kistler,    22 

Pac.   608.  Okla.  222,  97  Pac.  588. 

v  ■  Act    of    Juno    30,     1902,    Chap. 
1,323;  32  Stat.  L.  500. 
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of  the  secretary  of  the  interior,'  and  that  each  embraces  a 
separate  and  distinct  limitation  upon  the  disposal  of  his 
allotted  lands.  The  first  has  relation  to  forced  incumbrances, 
sales,  or  takings  to  secure  or  satisfy  any  debt,  and  the  second 
to  voluntary  alienation  by  the  allotee  or  his  heirs.  Each 
limitation  continues  for  a  period  of  five  years  from  the  date 
of  the  approval  of  the  Supplemental  Agreement,  and  each 
may  be  avoided  before  that  time  by  the  approval  of  the 
secretary  of  the  interior ;  but  the  removal  of  restrictions 
upon  voluntary  alienation  by  the  allotee  or  his  heirs  does 
not  subject  the  lands  to  the  involuntary  incumbrance,  sales, 
or  takings,  contemplated  by  the  first  taking."85 

Sec.  1762.    Date  of  removal  of  restrictions. 

The  eighth  day  of  August,  nineteen  hundred  and  two,  the 
date  of  the  proclamation  of  the  President,  making  public 
announcement  of  the  ratification  of  the  Creek  national  coun- 
cil of  the  act  of  June  thirty,  nineteen  hundred  and  two, 
commonly  known  as  the  Creek  Supplemental  Agreement, 
was  the  date  when  the  provisions  thereof  became  binding 
on  the  United  States,  the  Creek  Nation,  and  all  persons 
affected  thereby.  This  act  provides  that  citizens  shall  not 
alienate  the  lands  allotted  to  them  before  the  expiration  of 
five  years  from  the  date  of  its  approval,  which  was  the  said 
eighth  day  of  August,  nineteen  hundred  and  two.  A  deed 
was  made  on  said  date  and  said  deed  conveyed  title.86 

A  deed  of  conveyance  executed  by  a  minor  Creek  freed- 
man  on  the  twenty-fifth  day  of  April,  nineteen  hundred  and 
four,  whereby  he  attempts  to  convey  his  surplus  allotment,  is 
absolutely  void.87 

ss  Western,  etc.,  v.  Kistler,  supra.  'Chap.   1.323,  32  Stat.  L.  503.     This 

86  Baker  v.  Hammett,  23  Okla.  act  removed  all  the  restrictions 
480,  100  Pac.  1,114;  Taylor  v.  upon  the  alienation  of  the  surplus 
Brown,  147  U.  R.  040,  13  Sup.  Ct.  allotment  of  an  adult  Creek  freed- 
540,  37  L.  Ed.  313.  man,   but    it    left   the   provisions   of 

87  Blakemore  v.  Johnson,  24  Okla.  Pec.  16  of  the  supplemental  treaty 
544,  103  Pac.  554.  This  construes  of  1902,  in  so  far  as  it  applies  to 
Sec.  22  of  the  Act  of  June  30,  1902,  minors,  in  full  force  and  operation, 
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A  deed  or  other  instrument  of  conveyance  by  an  allotee  of 
his  lands,  exclusive  of  his  homestead,  in  the  Creek  Nation, 
executed  and  delivered  before  the  expiration  of  five  years 
from  the  date  of  the  approval  of  the  Supplemental  Creek 
Agreement,  which  was  proclaimed  by  the  President  on  the 
eighth  day  of  August,  ninteen  hundred  and  two,88  but  sub- 
sequent to  the  act  of  Congress  of  the  twenty-first  day  of 
April,  nineteen  hundred  and  four,  the  restrictions  against 
the  allotee 's  alienation  of  such  land  having  been  removed  by 
the  secretary  of  the  interior  under  said  act  of  the  twenty- 
first  day  of  April,  nineteen  hundred  and  four,  are  valid  and 
subsisting  instruments,  and  title  under  the  same  will  be  pro- 
tected.89 

Complainant  having  purchased  and  taken  possession  of 
lands  awarded  to  an  Indian  allotee,  who  was  a  freedman  and 
enrolled  as  a  citizen  of  the  Creek  Nation,  notwithstanding 
the  act  of  Congress,  June  twenty-eighth,  eighteen  hundred 
and  ninety-eight  (c.  517,  30  Stat.  L.,  507),  declaring  that  the 
land  should  not  be  transferred  by  the  allotee,  nor  be  liable 
for  his  contract  obligations,  the  complainant  by  such  contract 
in  possession  did  not  acquire  such  a  vested  right  in  the  land 
as  required  observance,  or  prevented  Congress  from  making 
its  prohibition  more  effectual,  or  imposing  others  which  it 
did  by  act  of  Congress  March  first,  nineteen  hundred  and 
one  (c.  676,  31  Stat.,  863),  and  act  of  Congress  June  thirty, 
nineteen  hundred  and  two  (c.  1323,  32  Stat.  L.,  503),  de- 
claring that  lands  should  not  be  alienated  except  with  the 
approval  of  the  secretary  of  the  interior,  at  any  time  prior 
to  five  years  from  the  date  of  the  ratification  of  the  Creek 
agreement,  and  that  any  agreement  or  conveyance  violative 

and  the  deed   made  by   appellee  to  have  it  canceled  and  removed  as  a 

appellant   was   absolutely    null    and  cloud    upon    her    title    to   her    land, 

void.     Colbert   v.    Alfrey,    168   Fed.  Blakemore   v.    Johnson,    supra,   and 

231.     Appellee  does  not  seek  to  dis-  authorities  there  cited. 

affirm    and    avoid    a    voidable    deed,  88  32  Stat.  L.  2,021 ;  Act  June  30, 

for  her  deed  from  its  execution  has  1902,  (hap.  1,323;  32  Stat.   L.  503. 

been  without  any  legal   force  what-  89  Harris  v.  Lynde,  etc.,  29  Okla. 

ever.      She   seeks   by   this   action   to  302. 
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of  its  provisions  should  be   void,  not  susceptible   of  ratifica- 
tion, nor  subject  to  any  rule  of  estoppel.yo 


Sec.  1763.     Powers  of  courts  of  equity  to  grant  relief  in  allot- 
ment contests. 

Courts  of  equity  have  jurisdiction,  after  the  Commission  to 
the  Five  Civilized  Tribes  and  the  secretary  of  the  interior 
have  exercised  their  power  and  exhausted  their  jurisdiction, 
to  determine  whether  by  error  of  law,  or  through  fraud  or 
gross  mistake  the  Commission  and  the  secretary  have  failed 
to  allot  land  in  the  Creek  Nation  to  the  citizen,  who, 
under  the  laws  and  treaties,  was  entitled  to  the  same  and 
have  assigned  it  to  one  who  had  an  inferior  right  thereto. 
If  the  commission  and  the  secretary  have  been  induced  to 
cause  to  be  issued  a  patent  to  the  wrong  party  by  an 
erroneous  view  of  the  law,  or  by  a  gross  or  fraudulent  mis- 
take of  the  facts,  the  rightful  claimant  may  cause  such  deci- 
sion to  be  avoided,  and  charge  the  legal  title  to  the  lands 
in  the  hands  of  the  allotee  with  his  equitable  right  to  it 
that  upon  the  facts  found,  conceded  or  established,  without 
dispute  at  the  hearing  before  this  special  tribunal,  its  officers 
fell  into  error  as  to  the  law  applicable  to  the  case,  which 
caused  them  to  refuse  to  have  issued  the  patent  to  him  and 
give  it  to  another,  or  through  fraud  or  gross  mistake  it  fell 
into  a  misapprehension  of  the  facts  proved  before  it,  which 
had  a  like  effect. 

The  citizen  being  entitled  by  virtue  of  his  improvements 
to  take  such  land  as  his  allotment  or  that  of  his  minor  chil- 
dren, although  having  failed  with  knowledge  of  the  facts 
to  exhaust  all  legal  remedies  appellate  courts  afforded  him  before 
the  Commission  to  the  Five  Civilized  Tribes;  and  the  secre- 
tary of  the  interior,  having  acted  in  good  faith,  and  there 
having  been  no  unreasonable  delay  in  invoking  the  powers 

so  Harris   v.  Hardridge,    166   Fed.    109. 
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of  equity  for  redress,  otherwise  being  entitled  to  relief,  the 
same  will  be  afforded  him.91 


Sec.  1764.  Judicial  powers  of  the  Commission  of  the  Five 
Civilized  Tribes. 

The  Federal  courts  on  passing  upon  the  question  of  the 
judicial  powers  of  the  Commission  to  the  Five  Civilized 
Tribes,  has  said  that  under  the  act  of  Congress,  the  Com- 
mission to  the  Five  Civilized  Tribes  is  a  special  tribunal, 
vested  with  judicial  powers  to  hear  and  determine  the  claims 
of  all  applicants  to  citizenship  in  the  Five  Tribes,  and  its 
enrollment  or  refusal  to  enroll  the  applicant  in  each  par- 
ticular case  constitutes  its  judgment  in  the  cause.  Whether 
its  decision  in  any  given  case  is  right  or  wrong  is  immaterial 
in  any  other  court  on  collateral  attack. 

The  allotment  certificate  when  issued,  like  a  patent  to 
land,  is  dual  in  its  effect.  It  is  an  adjudication  of  this 
special  tribunal,  empowered  to  decide  the  question,  that  the 
party  to  whom  it  is  issued  is  entitled  to  the  land,  and  it  is  a 
conveyance  of  the  right  to  this  title  to  the  allotee.  Like  a 
patent  the  certificate  of  allotment  is  impervious  to  collateral 
attack.92  In  such  case  the  patent  may  be  canceled  and  the 
allotee  held  to  be  the  trustee  of  the  legal  estate  of  such 
land  for  the  use  and  benefit  of  the  one  entitled  thereto,  and 
in  such  case  the  courts  of  this  State  have  jurisdiction.93 


•i  Garrett    v.    Walcott,    25    Okla.  Pac.    132;    Kimberlain    v.    Commis- 

574,     106     Pac.     848;      Wallace     v.  sioner,  44  C.  C.  A.   109;   Wallace  v. 

Adams,    143    Fed.    721,    74   C.    C.    A.  Adams,  143  Fed.  716;  United  Stales 

540;   United  States  v.  Winona,  etc.,  v.  Winona.  fi7  Fed.  948,  15  C.  C.  A. 

;15  C.  C.  A.  96;  James  v.  Germania,  96;    James   v.   Germania,    107    Fed. 

46  C.  C.  A.  470;   Ard.  v.  Brandon,  597,  46  C.  C.  A.  476. 

156    U.    S.    537,    15    Sup.    Ct.    406,  »*  Robinson  v.  Owen    (Okla.),   119 

39  L.   Ed.   524.  Pac.    995;    Garrett    v.    Walcott,    25 

02  Bowen  v.  Ledbetter  (Okla.),  122  Okla.   574,   106   Pac.   848. 
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Sec.  1765.  An  oil  and  gas  mining  lease  by  allotee  an  aliena- 
tion within  the  meaning  of  the  statute. 
An  oil  and  gas  mining  lease  is  an  alienation  of  lands 
within  the  meaning  of  the  act  of  April  twenty-one,  nineteen 
hundred  and  four  (c.  1402,  ss.  Stat.  La.,  204),  providing  that  all 
restrictions  upon  the  alienation  of  lands  of  all  allotees  of  either 
of  the  Five  Civilized  Tribes  of  Indians  who  are  not  of  Indian 
blood,  except  as  to  minors,  are,  except  as  to  homesteads,  hereby 
removed.94 

Sec.  1766.  Title  of  Creek  citizen  not  affected  by  being 
included  within  the  incorporate  limits  of  a 
town. 

Plaintiff  brought  an  action  of  ejectment  to  recover  pos- 
session of  certain  lots  in  an  addition  to  a  certain  town  in 
the  Creek  Nation,  deranging  title  through  an  allotment  duly 
and  regularly  made  by  a  Creek  Freedman,  selected  on  the 
twenty-first  day  of  June,  nineteen  hundred  and  one,  and  for 
which  a  patent  was  afterward  issued.  Defendant  answered, 
setting  up  facts  from  which  it  appeared  that  the  land  em- 
braced in  the  allotment  was  on  the  fourteenth  day  of  No- 
vember, eighteen  hundred  and  ninety-eight,  included  within 
the  corporate  limits  of  said  town  and  that  one  B.,  defend- 
ant's grantor,  had,  prior  to  nineteen  hundred,  secured  the 
possessory  right  of  the  Creek  citizens  then  lawfully  in  the 
possession  of  the  same  and  had  improved  the  same  by 
erecting  a  dwelling  and  placing  other  improvements  thereon; 
that  thereafter  on  the  seventeenth  day  of  November,  nine- 
teen hundred  and  one,  the  town  site  of  said  town  was  segre- 
gated  and   approved   by   the   proper   authorities   from   which 

94  Sharp    v.    Lancaster,    23    Okla.  an    alienation    -within    the    meaning 

349,  100  Pac.  578;  Eldred  v.  Okmul-  of  the  statute,  and   for  that  reason 

gee,  etc.,  22  Okla.  742,  98  Pac.  929.  the    same   did    not   require    the   ap- 

In  this  latter  case  it  was  held  that  proval     of     the     secretary     of     the 

an   oil,   gas   and  mineral   lease  was  interior. 
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was  excluded  the  improved  lots  in  controversy,  that  there- 
after and  in  the  spring  of  nineteen  hundred  and  two,  the 
defendant  purchased  the  property  and  possession  of  the 
said  B.  and  is  claiming  title  to  and  attempting  to  hold  and 
occupy  the  same  thereunder.  This  answer  failed  to  state  a 
defense  to  the  petition.95 

Sec.  1767.     Special  improvement    contest — Creek  citizen  town 
lot. 

The  issue  being  as  to  whether  the  defendant  had  either 
expressly  or  impliedly  agreed  to  the  appointment  of  a  certain 
committee  to  represent  all  the  lot  occupants,  whose  duties 
were  to  appraise  such  lots,  determine  who  the  occupants 
were,  and  make  certificates  thereof,  upon  which  the  trustee, 
holding  the  legal  title  to  said  lots,  should  convey  such  title 
to  such  occupant  when  the  occupant  presented  such  cer- 
tificate and  the  amount  assessed  to  such  lot.  It  was  held 
that  statements  made  persons  at  a  mass  meeting  of  the  lot 
owners  where  it  is  not  shown  that  said  defendant  was  present 
or  had  knowledge  of  the  calling  of  the  meeting  and  the 
purpose  thereof,  with  an  express  or  implied  assent  thereto, 
were  inadmissible   as   hearsay. 

The  allotee  having  executed  a  bill  of  sale  in  favor  of 
defendant  to  said  lot  for  the  purpose  of  placing  him  in 
possession  thereof  with  a  covenant  therein  that  when  her 
restriction  against  alienation  was  removed,  she  would  ex- 
ecute a  title  in  fee  to  him  thereto,  the  secretary  of  the  in- 
terior having  permitted  the  allotee  to  alienate  for  town  site 
purposes  said  land  with  the  proviso  that  it  was  to  be  sold 
to  such   persons   as  such   town  site  occupants  should   desig- 


BBFawcett    v.    Hill    (Okla.),    118  132)    construes  Sec.   10,  Act  March 

Pac.     132;     Denton    v.    Town    Site,  1.   1001,  Chap,  070,  31   Stat.  L.  SOI, 

5  Ind.  T.  300.  82  S.  W.  852;  Capitol  also  Sees.  11.  12  and  13,  and    Sees. 

Town  Site  Co.  v.  Fox,  0  Ind.  T.  223,  2  and  3  thereof. 
90  S.  W.  014.     This  case   (118  Pac. 
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nate,  held,  that  said  bill  of  sale  or  conveyance  was  admissible 
for  the  purpose  of  proving  occupancy. 

Evidence  as  to  improvements,  the  amount  and  value  thereof 
placed  thereon  by  the  defendant,  was  competent  for  the  purpose 
of  establishing  occupancy,  and,  under  the  facts  in  the  record, 
its  admission  was  not  prejudicial  to  the  rights  of  plaintiff  in 
error  to  the  action. 

An  instruction  that  unless  plaintiff  participated  in  the 
mass  meeting  of  the  lot  occupants,  or  had  notice  of  the  same 
with  knowledge  of  the  purpose  for  which  it  was  called  or 
convened,  he  was  not  bound  thereby,  held,  under  the  facts 
in  the  record,  not  to  be  prejudicial  error. 

An  instruction  that  if  before  said  party  sold  said  lot 
pursuant  to  said  advertisement,  the  defendant  were  given  an 
opportunity  to  pay  the  amount  due  on  said  lot,  including  the 
cost  of  advertisement  and  to  take  a  deed  therefor  from  said 
party,  then  plaintiff  was  entitled  to  recover  under  the 
record,  held,  not  to  be  prejudicial  error  to  the  defendant  in 
error.96 

Sec.  1768.  Procedure  by  which  secretary  of  the  interior  is 
required  to  restore  names  stricken  from  the 
rolls. 

Mandamus  will  lie,  in  the  absence  of  other  controlling 
facts,  to  compel  the  secretary  of  the  interior  to  restore  to 
the  freedmen  rolls  of  the  Creek  Nation  the  names  of  those 
who  have  been  arbitrarily  stricken  from  such  rolls  without 
notice  and  opportunity  to  be  heard  essential  to  due  process 
of  law.97 


se  Moore   v.    Odell,   27    Okla.    194,  ^  United     States     v.     Fisher,    22 

111  Pac.  308.  U.  S.  204. 
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are  covenants   running  with 
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Sec.  1769.  The  homestead  and  allotment  deeds — Their  pro- 
visions and  terms. 

In  order  to  determine  the  effect  of  the  homestead  deed 
from  the  Creek  Nation  to  the  allotee,  we  here  set  forth  the 
terms  and  provisions  of  said  deed.  It,  in  substance,  pro- 
vides that : 

"Whereas,  by  the  act  of  Congress,  approved  March  one, 
nineteen  hundred  and  one  (31  Stat.,  861),  agreement  ratified 
by  the  Creek  Nation,  May  twenty-fifth,  nineteen  hundred  and 
one,  it  was  provided  that  all  lands  of  the  Muskogee  (Creek) 
Tribe  of  Indians  in  Indian  Territory,  except  as  therein  pro- 
vided, should  be  allotted  among  the  citizens  of  said  tribe  by 
the  United  States  Commission  to  the  Five  Civilized  Tribes, 
so  as  to  give  to  each  an  equal  share  of  the  whole  in  value, 
as  nearly  as  may  be,  and, 

"Whereas,  it  was  provided  by  said  act  of  Congress  that 
each  citizen  shall  select,  or  have  selected  for  him,  from  his 
allotment,  forty  acres  of  land  as  a  homestead,  for  which  he 
shall  have  a  separate  deed,  and, 

1281 
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"Whereas,  the  said  Commission  to  the  Five  Civilized 
Tribes,  or  its  lawful  successor,  has  certified  that  the  land 
hereinafter  described  has  been  selected  by  or  on  behalf  of 
,  a  citizen  of  said  tribe,  as  a  homestead, 

"Now,  Therefore,  I,  the  undersigned,  the  principal  chief 
of  the  Muskogee  (Creek)  Nation,  by  virtue  of  the  power  and 
authority  vested  in  me  by  the  aforesaid  act  of  the  Congress 
of  the   United   States,   have   granted   and   conveyed,   and   by 

these  presents   do   grant   and   convey   unto   the   said  , 

all  right,  title  and  interest  of  the  Muskogee  (Creek)  Nation, 
and  of  all  other  citizens  of  said  nation  in  and  to  the  following 

described    land,    to-wit :    ,    containing    

acres,  more  or  less,  as  the  case  may  be,  according  to  the 
United  States  survey  thereof,  subject,  however,  to  the  con- 
ditions provided  by  said  act  of  Congress  and  which  condi- 
tions are  that  said  land  shall  be  nontaxable  and  inalienable 
and  free  from  any  incumbrance  whatever  for  twenty-one 
years;  and  subject,  also,  to  the  provisions  of  said  act  of 
Congress    relating   to    the    use,    devise    and    descent    of   said 

land  after  the  death  of  the  said  ;   and  subject,   also, 

to  all  provisions  of  said  act  of  Congress  relating  to  appraise- 
ment and  valuation  and  to  the  provisions  of  the  act  of 
Congress  approved  -Tune  thirty,  nineteen  hundred  and  two." 

The  following  are  the  terms  and  provisions  set  forth  in 
the  allotment  deed  for  the  surplus  of  an  allotee: 

"Whereas,  by  the  act  of  Congress,  approved  March  one, 
nineteen  hundred  and  one,  agreement  ratified  by  the  Creek 
Nation  May  twenty-five,  nineteen  hundred  and  one,  it  was 
provided  that  all  lands  of  the  Muskogee  (Creek)  Tribe  of 
Indians,  in  Indian  Territory,  except  as  therein  provided, 
should  be  allotted  among  the  citizens  of  said  tribe  by  the 
United  States  Commission  to  the  Five  Civilized  Tribes  so 
as  to  give  to  each  an  equal  share  of  the  whole  in  value,  as 
nearly  as  may  be,  and, 

"Whereas,  it  was  provided  by  said  act  of  Congress  that 
each  citizen  shall  select,  or  have  selected  for  him,  from  his 
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allotment,  forty  acres  of  land  as  a  homestead,  for  which  he 
shall  have  a  separate  deed,  and, 

"Whereas,  the  said  Commission  to  the  Five  Civilized 
Tribes,  or  its  lawful  successor,  has  certified  that  the  land 
hereinafter    described   has    been    selected    by    and    on    behalf 

of  ,  a  citizen  of  said  tribe,  as  an  allotment,  exclusive 

of  a  forty  acre  homestead. 

"Now,  Therefore,  I,  the  undersigned,  principal  chief  of 
the  Muskogee  (Creek)  Nation,  by  virtue  of  the  power  and 
authority  in  me  vested  by  the  aforesaid  act  of  Congress  of 
the  United  States,  have  granted  and  conveyed,  and  by  these 

presents  do  grant  and  convey,  unto  the  said  all  right, 

title  and  interest  of  the  Muskogee  (Creek)  Nation,  and  of 
all    other    citizens    of    said    nation    in    and    to    the    following 

described  lands,  viz. :  ,  containing  acres, 

more  or  less,  as  the  case  may  be,  according  to  the  United 
States  survey  thereof,  subject,  however,  to  all  provisions  of 
said  act  of  Congress  relating  to  appraisement  and  valuation 
and  to  the  provisions  of  the  act  of  Congress  approved  June 
thirty,  nineteen  hundred  and  two." 

By  a  careful  examination  of  the  terms  and  provisions  of 
the  foregoing  homestead  and  allotment  deeds,  it  is  seen 
that  the  allotee  takes  the  conveyance  of  his  land,  so  desig- 
nated, under  the  terms  and  provisions  of  the  acts  of  Congress 
relative  thereto,  and  which  are  hereafter  set  forth.1 

Sec.   1770.     Allotment  homesteads   and   surplus    and   restric- 
tions thereon. 

"We  here  set  forth  the  various  provisions  of  the  Federal 
law,  in  the  order  of  their  passage,  affecting  the  homestead 
of  an  allotee: 

1.  Lands  allotted  to  citizens  hereunder  shall  not  in  any 
manner   whatsoever,    or   at   any   time,    be   incumbered,   taken 

i  Bledsoe's     Indian     Land     Laws,    Sec.   890. 
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or  sold  to  secure  or  satisfy  any  debt  or  obligation  contracted 
or  incurred  prior  to  the  date  of  the  deed  to  the  allotee 
therefor,  and  such  lands  shall  not  be  alienable  by  the  allotee 
or  his  heirs  at  any  time  before  the  expiration  of  five  years 
from  the  ratification  of  this  agreement,  except  with  the 
approval  of  the  secretary  of  the  interior. 

Each  citizen  shall  select  from  his  allotment  forty  acres  of 
land  as  a  homestead,  which  shall  be  nontaxable  and  inalien- 
able and  free  from  any  incumbrance  whatever  for  twenty-one 
years,  for  which  he  shall  have  a  separate  deed,  condi- 
tioned as  above :  Provided,  that  selections  of  homesteads  for 
minors,  prisoners,  convicts,  incompetents  and  aged  and  infirm 
persons,  who  cannot  select  for  themselves,  may  be  made  in 
the  manner  herein  provided  for  the  selection  of  their  allot- 
ments ;  and  if,  for  any  reason,  such  selection  be  not  made 
for  any  citizen,  it  shall  be  the  duty  of  said  commission  to 
make  selection  for  him. 

The  homestead  of  each  citizen  shall  remain,  after  the  death 
of  the  allotee,  for  the  use  and  support  of  children  born  to 
him  after  the  ratification  of  this  agreement,  but  if  he  have 
no  such  issue,  then  he  may  dispose  of  his  homestead  by 
will,  free  from  limitation  herein  imposed,  and  if  this  be  not 
done,  the  land  shall  descend  to  his  heirs  according  to  the 
laws  of  descent  and  distribution  of  the  Creek  Nation,  free 
from  such  limitations.2 

2.  Lands  allotted  to  citizens  shall  not  in  any  manner  what- 
ever or  at  any  time  be  incumbered,  taken,  or  sold  to  secure 
or  satisfy  any  debt  or  obligation  nor  be  alienated  by  the 
allotee  or  his  heirs  before  the  expiration  of  five  years  from 
the  date  of  the  approval  of  this  supplemental  agreement, 
except  with  the  approval  of  the  secretary  of  the  interior. 
Each  citizen  shall  select  from  his  allotment  forty  acres  of 
land,  or  a  quarter  of  a  quarter  section,  as  a  homestead, 
which  shall  be  and  remain  nontaxable,  inalienable  and  free 
from   any  incumbrance   whatever   for   twenty-one    years   from 

2  Act  of  March   1,   1901,   Original   Creek   Agreement. 
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the  date  of  the  deed  therefor,  and  a  separate  deed  shall 
be  issued  to  each  allotee,  for  his  homestead,  in  which  this 
condition  shall  appear. 

The  homestead  of  each  citizen  shall  remain,  after  the 
death  of  the  allotee,  for  the  use  and  support  of  children 
bom  to  him  after  May  twenty-fifth,  nineteen  hundred  and 
one,  but  if  he  have  no  such  issue  then  he  may  dispose  of 
his  homestead  by  will,  free  from  the  limitation  herein  im- 
posed, and  if  this  be  not  done  the  land  embraced  in  his 
homestead  shall  descend  to  his  heirs,  free  from  such  limita- 
tion, according  to  the  laws  of  descent  herein  otherwise  pre- 
scribed.3 

3.  All  of  the  restrictions  upon  the  alienation  of  lands  of 
all  allotees  of  either  of  the  Five  Civilized  Tribes  of  Indians 
who  are  not  of  Indian  blood,  except  minors,  are,  except  as  to 
homesteads,  hereby  removed,  and  all  restrictions  upon  the 
alienation  of  all  other  allottees  of  said  tribes,  except  minors, 
and  except  as  to  homesteads  may,  with  the  approval  of 
the  secretary  of  the  interior,  be  removed  under  such  rules 
and  regulations  as  the  secretary  of  the  interior  may  pre- 
scribe, upon  application  to  the  United  States  Indian  agent 
at  Union  Agency,  in  charge  of  the  Five  Civilized  Tribes, 
if  said  agent  is  satisfied,  upon  a  full  investigation  of  each 
individual  case  that  such  removal  of  restrictions  is  for  the 
best  interest  of  said  allotee.  The  finding  of  the  United 
States  Indian  agent  and  the  approval  of  the  secretary  of 
the  interior  shall  be  in  writing  and  shall  be  recorded  in  the 
same  manner  as  patents  for  land  are  recorded. * 

4.  No  full-blood  Indian  of  the  Choctaw,  Chickasaw,  Creek 
or  Seminole  tribes  shall  have  power  to  alienate,  sell,  dispose 
of,  or  incumber  in  any  manner  any  of  the  lands  allotted  to 
him  for  a  period  of  twenty-five  years  from  and  after  the 
passage  and  approval  of  this  act,  unless  such  restriction  shall, 
prior  to  the  expiration  of  said  period,  be  removed  by  act  of 

3  Act  of  June   30,    1002,   Roc.   16,  *  Act  of  April  21,   1904. 

Supplemental    Creek   Agreement. 
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Congress;  and  for  all  purposes  the  quantum  of  Indian  blood 
possessed  by  any  member  of  said  tribes  shall  be  determined 
by  the  rolls  of  citizens  of  said  tribes  approved  by  the  secre- 
tary of  the  interior:  Provided,  however,  that  conveyances 
heretofore  made  by  members  of  any  of  the  Five  Civilized 
Tribes  subsequent  to  the  selection  of  allotment  and  subse- 
quent to  removal  of  restrictions,  shall  not  be  deemed  or  held 
invalid  solely  because  said  conveyances  were  made  prior 
to  the  issuance  and  recording  or  delivery  of  patent  or 
deed ;  but  this  shall  not  be  held  or  construed  as  affecting  the 
validity  or  invalidity  of  any  such  conveyance,  except  as 
herein  provided ;  and  every  deed  executed  before,  or  for  the 
making  of  which  a  contract  or  agreement  was  entered  into 
before  the  removal  of  restrictions,  be,  and  the  same  is  hereby, 
declared  void. 

The  adult  heirs  of  any  deceased  Indian  of  either  of  the 
Five  Civilized  Tribes,  whose  selection  has  been  made,  or  to 
whom  a  deed  or  patent  has  been  issued  for  his  or  her  share 
of  the  land  of  the  tribe  to  which  he  or  she  belongs  or  be- 
longed, may  sell  and  convey  the  lands  inherited  from  such 
decedent ;  and  if  there  be  both  adult  and  minor  heirs  of  such 
decedent,  then  such  minors  may  join  in  a  sale  of  such  lands 
by  a  guardian  duly  appointed  by  the  United  States  court  for 
the  Indian  Territory.  And  in  case  of  the  organization  of  a 
State  or  Territory,  then  by  a  proper  court  of  the  county  in 
which  said  minor  or  minors  may  reside  or  in  which  said  real 
estate  may  be  situated,  upon  an  order  of  such  court  made 
upon  petition  filed  by  guardian.  All  conveyances  made 
under  this  provision  by  heirs  who  are  full-blood  Indians,  are 
to  be  subject  to  the  approval  of  the  secretary  of  the  interior, 
under  such  rules  and  regulations  as  he  may  prescribe.* 

5.  From  and  after  sixty  days  from  the  date  of  this  act, 
the  status  of  the  lands  allotted  heretofore  or  hereafter  to 
allotees  of  the  Five  Civilized  Tribes  shall,  as  regards  restric- 
tions on  alienation  or  incumbrance,  be  as  follows :    All  lands 

*Act  of  April  26,   1906. 
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including  homesteads,  of  said  allottees  enrolled  as  intermar- 
ried whites,  as  freedmen,  and  as  mixed-blood  Indians,  having 
less  than  half  Indian  blood,  including  minors,  shall  be  free 
from  all  restrictions.  All  lands,  except  homesteads,  of  said 
allottees  enrolled  as  mixed-blood  Indians,  having  half  or  more 
than  half  and  less  than  three-quarters  Indian  blood  shall 
be  free  from  all  restrictions.  All  homesteads  of  said  allottee 
enrolled  as  mixed-blood  Indians  having  half  or  more  than  half 
Indian  blood,  including  minors  of  such  degrees  of  blood,  and 
all  allotted  lands  of  enrolled  full-bloods  and  enrolled  mixed- 
bloods  of  three-quarters  or  more  Indian  blood,  including 
minors  of  such  degrees  of  blood,  shall  not  be  subject  to 
alienation,  contract  to  sell,  power  of  attorney,  or  any  other 
incumbrance  prior  to  April  twenty-sixth,  nineteen  hundred 
and  thirty-one,  except  that  the  secretary  of  the  interior  may 
remove  such  restrictions,  wholly  or  in  part,  under  such  rules 
and  regulations,  concerning  terms  of  sale  and  disposal  of 
the  proceeds  for  the  benefit  of  the  respective  Indians  as  he 
may  prescribe. 

The  secretary  of  the  interior  shall  not  be  prohibited  by  this 
act  from  continuing  to  remove  restrictions  as  heretofore,  and 
nothing  herein  shall  be  construed  to  impose  restrictions  re- 
moved from  land  by  or  under  any  law  prior  to  the  passage 
of  this  act.4 

It  will  be  seen  by  the  terms  of  the  foregoing  acts  of 
Congress  that,  in  order  to  determine  whether  any  homestead, 
or  any  other  land  of  an  allotee  can  be  aliened  by  such 
allotee,  it  is  necessary  to  determine  under  which  of  the  fore- 
going provisions  of  law  the  conveyance  may  be  authorized 
to  be  made. 

The  Supreme  Court  of  this  State  has  construed  the  first 
of  these  provisions.  It  grew  out  of  the  question  of  title  to 
an  oil  and  gas  mining  lease,  and  the  principles  there  decided 
are  applicable  to  a  conveyance  by  an  allottee  of  a  homestead 
under    similar    conditions.      The    property    described    in    the 

«Act    of    May    27,    1908,    became     effective   July   27,    1908. 
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pleadings  was  the  homestead  of  one  Wehiley  Neharkey.  It 
was  allotted  as  such  October  twenty-eighth,  nineteen  hundred 
and  one,  which  Moses  Neharkey  took  as  her  sole  heir.  The 
agreement  under  which  it  was  so  allotted  was  approved 
March  twenty-fifth,  nineteen  hundred  and  one.  An  oil  and 
gas  mining  lease  is  an  alienation  within  the  inhibition  of 
that  part  of  this  section  providing  "that  such  lands  shall 
not  be  alienable  by  the  allotee  or  his  heirs  at  any  time  before 
the  expiration  of  five  years  from  the  ratification  of  this 
agreement,  except  with  the  approval  of  the  secretary  of  the 
interior,"  and  as  the  lease  in  question  was  executed  June 
twenty-third,  nineteen  hundred  and  four,  the  same  falls 
squarely  within  that  inhibition,  unless,  as  contended  by 
defendant,  on  the  death  of  Wehiley  Neharkey,  all  restric- 
tions on  the  homestead  were  removed  by  the  last  sentence  of 
said  section.  With  this  contention  we  cannot  agree,  but 
are  constrained  to  hold  as  we,  in  effect,  held  in  De  Graffen- 
ried  v.  Iowa  Land  &  Trust  Co.,  20  Okl.,  687;  95  Pac,  624, 
that  the  limitation  last  referred  to  in  said  section  is  the 
limitation  that  the  homestead  shall  be  nontaxable  and  in- 
alienable and  free  from  all  incumbrances  whatever  for 
twenty-one  years,  and  had  no  reference  to  the  limitation 
providing  that  such  lands  shall  not  be  alienable  by  the 
allotee  or  his  heirs  at  any  time  before  the  expiration  of  five 
years  from  the  ratification  of  this  agreement  except  with 
the  approval  of  the  secretary  of  the  interior,  leaving  the 
five  year  limitation  on  alienation  still  attaching  to  the  entire 
allotment.5 

This  opinion  of  the  court  followed,  in  effect,  the  opinion 
of  the  assistant  attorney-general  of  the  interior  department 
in  an  opinion  rendered  August  tenth,  nineteen  hundred  and 
six,  which  is  as  follows: 

"This  section  (section  seven  of  the  Original  Agreement,  act 
March  1,  1901,  31  Stat.,  849),  in  its  first  paragraph,  makes  a 
clear,  emphatic  and  unequivocal  inhibition  against  the  alien- 

s  Turner,  J.,  in  Barnes  v.  Stonebraker,  28  Okla.  79,   113  Pac.  903. 
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ation  of  any  part  of  the  allotted  lands  within  five  years,  or 
until  May  twenty-fifth,  nineteen  hundred  and  six,  except 
by  approval  of  the  secretary  of  the  interior.  The  words  are 
general,  and  include  the  homestead  as  well  as  other  lands. 
The  second  paragraph  makes  a  further  and  longer  term  of 
inalienability  of  twenty-one  years  for  the  homestead  lands, 
without  power  to  the  secretary  of  the  interior  to  shorten  it. 
The  third  paragraph,  continuing  to  deal  with  the  homestead, 
limits  its  descent  to  particular  heirs,  issue  born  after  May 
twenty-fifth,  nineteen  hundred  and  one,  excluding  other  issue, 
and  excluding  any  power  of  the  allotee  by  will  to  defeat  the 
descent  to  the  particular  heirs.  It  then  provides  that  if  there 
are  no  particular  heirs,  he  may  dispose  of  the  homestead  by 
will,  free  from  limitation  herein  imposed,  and  that  if  he 
makes  no  will,  the  homestead  shall  descend  to  his  heirs  free 
from  such  limitations.  There  are  two  distinct  limitations 
against  alienation — one  for  five  years,  applying  to  all  al- 
lotted lands,  and  a  second  for  twenty-one  years,  applying  to 
homestead  lands.  The  latter  does  not  in  term,  nor  by  any 
necessary  implication,  exclude  operation  of  the  former.  It 
is  an  added  and  further  one  for  nonalienation  of  the  home- 
stead. Through  the  second  and  third  paragraphs  of  the 
section  there  is  a  continuity  of  subject  and  thought,  namely, 
the  homestead,  and  all  provisions  of  both  paragraphs  have 
reference  thereto.  Nothing  in  this  act  indicates  an  intent 
of  Congress  to  make  title  of  inherited  homestead  lands  freer 
of  alienation  by  heirs  of  a  decedent  than  the  lands  not  of 
homestead  character.  On  the  contrary,  the  only  distinction 
made  by  Congress  between  the  homestead  and  other  land 
was  to  make  them  less  alienable.  I  am,  therefore,  of  the 
opinion  that  the  words  'limitation  herein  imposed,'  and  'such 
limitation'  have  reference  to  the  twenty-one  year  limitation 
against  alienation  of  homestead  lands,  and  have  no  reference 
to  the  five  year  general  limitation  against  the  alienation  of 
any  allotted  lands."0 

Under  the  provisions  of  the  law   as  defined   in   paragraph 
two  of  the  Federal  law,  set    forth   a1    the  beginning  of  this 

« Barnes  v.  Stonebraker,  28  Okla.    81,   100  Pac.  579. 
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chapter,  the  homestead  allotment  of  a  citizen  of  the  Creek 
Nation,  who  died  without  issue  and  intestate,  as  well  as  his 
surplus  allotment,  except  with  the  approval  of  the  secretary 
of  the  interior,  was  not  alienable  by  his  heirs  prior  to  the 
expiration  of  five  years  from  the  date  of  the  approval  of  said 
agreement.  Restrictions  upon  the  alienation  of  inherited 
land  in  the  hands  of  deceased  allotees  of  the  Creek  Nation 
were  not  removed  under  the  third  provision  set  forth  in  the 
beginning  of  this  chapter.7  But  as  is  seen  by  a  decision,  the 
principles  of  which  are  set  forth  in  the  last  chapter  of  this 
book,  that  one  of  the  judges  of  the  Federal  court  has  taken  a 
view  of  the  law  directly  opposed  to  the  foregoing. 

"We  here  quote  from  the  concluding  part  of  the  opinion, 
from  which  the  foregoing  paragraph  is  taken: 

"It  is  to  be  first  observed  that  the  subject  with  which 
Congress  was  here  dealing  was  one  that  required  at  its 
hands  (and  which  it  doubtless  had)  accurate  information 
of  the  status  of  these  people  and  their  lands,  and  thorough, 
full  and  complete  knowledge  of  all  provisions  of  legislation 
thereon,  and  it  is  to  be  presumed  that  when  the  valuable 
and  conflicting  interests  of  the  people  concerned  were  taken 
into  consideration,  that  hasty  or  ill-advised  legislation  did 
not  follow.  The  last  act  preceding  this  one  on  the  subject 
had  been  passed,  approximately,  two  years  earlier,  and  its 
operation  had  been  fully  established,  and  its  results  known, 
and  out  of  that  knowledge  and  experience  came  the  demand 
for  the  passage  of  the  act  in  question.  Nor  can  we  fail  to 
observe  with  what  preciseness  and  exactness  the  terms  em- 
ployed are  used,  with  what  great  deliberation  certain  parties 
and  certain  lands  are  included  and  brought  under  its  opera- 

i  Parkinson   v.   Skelton,    Supreme  1900,    and    it    was    held    that    such 

Court,  State  of  Oklahoma,   decision  allotee     had     an     interest     in     the 

recalled,     pending.       This     decision  lands   embraced   therein,   which,   on 

grew   out   of   a   case   where   an    en-  his    death    descended    to    his    heirs, 

rolled   citizen   of  the   Creek   nation,  The    court    construed    the    Act    of 

to  whom  certain  lands  were  allotted,  June  30,  1002,  and  the  Act  of  April 

and  certificate  of   allotment   issued,  21,   1004,  in  setting  forth  the  above 

who  died  intestate  and  without  is-  propositions, 
sue  in  the  early  part  of  the  year, 
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tion,  and  with  what  conciseness  and  exactness  certain  others 
are  excluded.  These  things  are  matters  which  a  court,  when 
called  upon  to  pass  upon  any  law,  if  its  meaning  is  at  all 
doubtful,  should  carefully  consider,  and  which  should  have 
great  weight  in  determining  the  intention  of  the  maker, 
especially  when  it  is  sought  to  extend  the  operation  of  the 
law  beyond  its  plain  terms.  It  is  to  be  noted  in  the  section 
of  the  previous  acts  upon  which  this  one  bears,  which  placed 
the  restrictions — that  it  is  therein  definitely  stated  that  the 
lands  of  the  allotee — 'shall  not  be  alienable  by  the  allotee 
or  his  heirs'  (act  of  June  30,  1902),  and  although  as  above 
seen,  there  exists  the  clearest  intention  to  use  precise  and 
exact  language  in  the  act  removing  restrictions  (act  of 
April  21,  1904),  the  heirs  of  the  parties  are  not  mentioned, 
and  the  language  used  is  entirely  consistent  with  an  intent 
not  to  bring  them  within  its  operation.  Until  the  passage  of 
this  act,  all  courts  concede  the  restrictions  referred  to  existed 
and  precluded  either  the  allotee  or  anyone  else  from  alien- 
ating the  allotted  land,  and  we  can  but  find,  if  it  was  enacted 
to  bring  the  heirs  within  the  terms  of  the  operation  of  the 
act  removing  restrictions,  they  would  have  been  named. 
There  is  too  much  accuracy  and  certainty  manifest  to  leave 
room  for  such  an  important  and  far-reaching  implication  as 
is  herein  contended.  When  this  act  was  passed,  they  were 
no  longer  the  lands  of  the  allotee,  but  the  lands  of  the 
heirs  of  the  allotee,  and  the  heirs  not  being  within  the 
language,  or,  as  it  appears  to  us,  within  the  intent  of  the 
act,  the  restrictions  imposed  by  previous  legislation  were  not 
removed."  8 

Sec.  1771.     Construction   of  the  four  provisions   of  Federal 
law  above  set  forth— Act  of  May  27,  1908. 

Plenary  authority  to  fix  the  terms  and  conditions  under 
which  the  restrictions  from  the  lands  allotted  to  the  members 
of  the  Creek  Tribe  of  Indians  should  be  removed,  is  vested 

8  Parkinson  v.   Skelton,  supra. 
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in  Congress,  and  the  operation  of  the  act  of  May  twenty- 
seventh,  nineteen  hundred  and  eight  (35  Stat.  L.,  312),  con- 
taining as  one  of  its  conditions  and  terms,  the  provision  that 
the  enrollment  records  of  the  commissioner  to  the  Five  Civ- 
ilized Tribes  shall  hereafter  be  conclusive  evidence  as  to 
the  age  of  said  citizen  and  freedman,  is  not  unconstitutional 
and  void,  but  a  valid  exercise  of  the  authority  vested  in 
Congress.  The  aforesaid  proposition  of  law  was  set  forth 
by  the  Supreme  Court  of  this  State  in  a  case  where  the 
evidence  disclosed  that  the  defendant  was  a  Creek  freedman 
and  a  member  of  the  Creek.  Tribe  of  Indians  and  the  land 
involved  his  allotment,  forty  acres  of  which  was  designated 
as  his  homestead;  that  he  was  enrolled  by  the  commission 
in  the  month  of  September,  eighteen  hundred  and  ninety,  as 
of  the  age  of  eight  years ;  that  on  June  twenty-fifth,  nineteen 
hundred  and  eight,  he  executed  and  delivered  to  one  C.  S. 
Earnhart  a  warranty  deed  to  the  entire  quarter  section  of 
land;  that  on  March  nineteenth,  nineteen  hundred  and  nine, 
the  said  Earnhart  executed  a  deed  to  one  Tackaberry;  that 
on  the  eighth  day  of  April,  nineteen  hundred  and  nine,  the 
defendant  and  his  wife  acknowledged  and  delivered  a  deed 
to  the  said  Tackaberry.  In  the  action  the  court  instructed 
the  jury  that  the  roll  in  so  far  as  the  homestead  of  the 
defendant  was  involved  was  conclusive  as  to  his  age.  This 
instruction  arose  under  the  application  of  section  three  of 
the  act  of  Congress  of  May  twenty-seventh,  nineteen  hun- 
dred and  eight.  The  court  held  that  under  the  provisions 
of  said  section  three  of  said  act,  the  conveyance  of  June 
twenty-fifth,  nineteen  hundred  and  eight,  being  made  prior 
to  the  time  when  the  act  of  May  twenty-seventh,  nineteen 
hundred  and  eight,  went  into  effect,  operated  to  convey  the 
surplus  allotment  of  said  Creek  freedman,  and  did  not 
operate  to  convey  his  homestead.9 

9  Ross  v.  Herriott,  decided  by  Su-  reconsidered,    and   then   on    another 

preme  Court,  not  yet  reported;   mo-  hearing  decided  further  that  "under 

tion  for  rehearing  filed.     Since  the  Sec.  3  of  the  Act  of  Mav  27.  1008, 

foregoing  text  was  written,  the  court  the  enrollment  records  of  the  Five 
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Sec.  1772.     Discussion  by  Bledsoe. 

Mr.  Bledsoe,  in  discussing  the  act  of  May  twenty-seven, 
nineteen  hundred  and  two,  says : 

"Under  the  provisions  contained  in  the  Indian  Appropria- 
tion Act,  approved  May  twenty-seven,  nineteen  hundred  and 
two  (32  Stat.  L.,  275),  the  adult  heirs  of  any  deceased  Indian 
to  whom  a  trust  patent  had  been  issued,  were  permitted  to 
alienate  the  lands  inherited  by  them.  Minor  heirs  were  also 
permitted  to  convey  through  a  duly  appointed  guardian  and 
under  authority  of  the  proper  courts.  In  each  instance,  how- 
ever, before  the  conveyance  become  effective,  it  was  required 
to  be  approved  by  the  secretary  of  the  interior.  The  execu- 
tion of  the  conveyance  as  provided  and  the  approval  by  the 
secretary  of  the  interior  operated  to  pass  the  full  title  to 
such  inherited  lands  to  the  grantee  named  in  such  convey- 
ance. The  only  proceeding  necessary  to  make  a  conveyance 
under  this  act  valid,  is  the  approval  of  the  secretary  of  the 
interior,  so  far  as  the  adult  heir  is  concerned,  and  a  proper 
sale  through  the  court  and  approval  of  the  secretary  of  the 
interior  so  far  as  the  minor  heir  is  concerned."10 

Sec.  1773.  Certain  restrictions  in  patents  are  covenants  and 
run  with  the  land. 
It  is  an  old  and  familiar  rule  of  law  that  certain  covenants 
in  deeds  are  covenants  running  with  the  land,  that  is,  are 
such  covenants  as  will  bind  all  future  owners  or  holders  of 
the  title.  In  these  patents  above  herein  set  out  have  certain 
covenants  and  a  failure  to  observe  the  words  and  meaning 
of  these  covenants  have  caused  much  unnecessary  trouble. 
It  lias  been  held  in  certain  instances  that  the  restrictions 
set  forth  in  the  deed  to  the  original  allotee  is  a  covenant 
running  with   the  land.11 

Civilized  Trilies  are,  from  and  after  proval  thereof,  and  at  a  time  when 

flic  date  nf  said  act,  conclusive  evi-  the  said  records  show  him  to  be  a 

dence  of  the   age  of  the  citizen  or  minor,  is  void." 

freedman  referred  to  therein  for  the  "Indian  Land  Laws,  See.  33a. 

purpose  of  the  act,  and  a  deed  from  n  Bowling  v.  United  States,    191 

the   allotee   executed    after   the    ap-  Fed.  Rep.  20. 
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Sec.  1774.  Deed  of  full  blood  heir  executed  on  the  sixteenth 
day  of  September,  nineteen  hundred  and  nine, 
need  only  be  approved  by  the  court. 

It  was  held  that  the  approval  of  the  secretary  of  the 
interior  is  not  necessary  to  the  validity  of  the  deed  of  full- 
blood  Indian  heirs  executed  on  the  sixteenth  day  of  Sep- 
tember, nineteen  hundred  and  nine,  whose  ancestor  died  in 
the  month  of  August,  nineteen  hundred  and  seven,  the 
approval  of  the  court  having  jurisdiction  of  the  settlement 
of  the  ancestor's  estate  being  all  that  is  required  by  section 
nine  of  the  act  of  the  twenty-seventh  day  of  May,  nineteen 
hundred  and  eight.12 

Sec.  1775.  Procedure  by  which  the  restrictions  upon  allotted 
lands  are  removed. 

In  the  chapter  of  this  book  beginning  at  section 


will  be  found  not  only  the  law  by  which  the  restrictions 
may  be  removed  and  allotted  lands  sold,  but  a  complete  set 
of  forms  provided  by  the  Government,  under  which  such 
lands  may  be  sold,  leased  for  all  purposes,  agricultural  and 
mineral.  The  Government  has  been  so  careful  about  this 
matter  that  anyone  who  desires  to  follow  the  law  can  hardly 
be  misled.  Under  the  section  above  given  the  rules  and 
regulations  and  forms  are  set  forth  just  as  the  Government 
has  sent  them  out.  These  rules  and  regulations  are  in  com- 
pliance with  the  law  and  the  forms  follow  the  law  and  are 
simple  and  easily  understood,  if  proper  attention  is  given 
in  an  attempt  to  understand  and  to  follow  them. 

Sec.  1775a.    Restrictions  under  Seminole  Agreement. 

In  the  Original  Seminole  Agreement,13  providing  that  all 
contracts  for  incumbrance  of  any  part  of  any  allotment  prior 
to   patent,   shall   be   void,   an   "incumbrance"   is   a   right   or 

laMaHarry  v.   Eatman,   29   Okla.  is  December  16,  1897;  Act  July  1, 

46,    116    Pac.    935.  1898;  Chap.  542,  30  Stat.  L.  567. 
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interest  in  land  which  may  suhsist  in  a  third  person  to  the 
diminution  in  the  value  of  the  land,  but  consistent  with  the 
passing  of  the  fee  by  conveyance.  The  word  "any  allot- 
ment," has  reference  to  all  allotted  lands,  whether  set  apart 
directly  to  the  allotee  or  descending  to  the  heirs  of  the 
allotee  on  his  or  her  death,  and  the  words  "any  part" 
applies  either  to  the  homestead  or  surplus  allotment.14 

"Stout  v.  Stimson    (Okla.),   124   Pac.  754. 
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As  early  as  the  third  day  of  January,  seventeen  hundred 
and  eighty-six,  a  treaty  was  made  with  the  representatives 
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of  the  Choctaws,  by  which  it  was  acknowledged  that  these 
Indians  were  under  the  protection  of  the  United  States,  and 
it  was  provided  that  for  their  benefit  and  comfort,  and  for 
the  prevention  of  injuries  and  oppressions,  the  United  States 
should  have  the  sole  and  exclusive  right  of  regulating  the 
trade  with  the  Indians,  and  managing  all  their  affairs  in  such 
manner  as  they  think  proper.1  By  the  treaty  of  the  eighth 
day  of  October,  eighteen  hundred  and  twenty,  in  order  to 
promote  the  civilization  of  the  Choctaw  Indians,  by  the 
establishment  of  schools  amongst  them,  and  to  perpetuate 
them  as  a  nation,  by  exchanging  for  a  small  part  of  their 
land  here,  a  country  beyond  the  Mississippi  River,  where  all 
who  live  by  hunting  and  will  not  work  may  be  collected  and 
settled  together,  there  was  ceded  to  the  Choctaws  a  tract 
west  of  the  Mississippi,  situated  between  the  Arkansas  and 
Red  rivers.2 

In  furtherance  of  this  purpose,  another  treaty  was  made 
in  eighteen  hundred  and  thirty,  by  which  it  was  agreed 
that  the  United  States  should  cause  to  be  conveyed  to  the 
Choctaw  Nation  a  tract  west  of  the  Mississippi  River  "in 
fee  simple  to  them  and  their  descendants,  to  inure  to  them 
while  they  shall  exist  as  a  nation  and  live  on  it,"  and  the 
Choctaws  ceded  to  the  United  States  all  their  lands  east 
of  the  Mississippi  and  promised  to  remove  beyond  the  river 
as  soon  as  possible.3  On  the  seventeenth  day  of  January, 
eighteen  hundred  and  thirty-seven,  with  the  approval  of  the 
President  and  the  Senate  of  the  United  States,  an  agreement 
was  made  between  the  Choctaws  and  Chickasaws  that  the 
latter  should  have  the  privilege  of  forming  a  district  within 
the  limits  of  the  Choctaw  country,  "to  be  held  on  the  same 
terms  that  the  Choctaws  now  hold  it,  except  the  right  of 
disposing  of  it,  which  is  held  in  common  with  the  Choctaws 
and  Chickasaws,  to  be  called  the  Chickasaw  district  of  the 
Choctaw    Nation."4      Controversies    having    arisen    between 

17    Stat.   L.    21.  37   Stat.   L.   333. 

2  7   Stat.   L.   210.  Ml    Stat.    L.    573. 
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these  tribes,  a  treaty  was  made  in  the  year  eighteen  hundred 
and  fifty-five,  on  the  twenty-second  day  of  June,  with  the 
representatives  of  both  nations,  defining  boundaries  and 
providing  for  the  settlement  of  differences.  This  contained 
the  following  stipulation : 

And  pursuant  to  an  act  of  Congress,  approved  the  twenty- 
eighth  day  of  May,  eighteen  hundred  and  thirty,  the  United 
States  do  hereby  forever  secure  and  guarantee  the  lands 
embraced  within  the  said  limits,  to  the  members  of  the 
Choctaw  and  Chickasaw  tribes,  their  heirs  and  successors, 
to  be  held  in  common ;  so  that  each  and  every  member  of 
either  tribe  shall  have  an  equal  undivided  interest  in  the 
whole :  Provided,  however,  that  no  part  thereof  shall  ever 
be  sold  without  the  consent  of  both  tribes ;  and  that  said 
land  shall  revert  to  the  United  States  if  the  said  Indians 
and  their  heirs  become  extinct,  or  abandon  the  same.5 
After  the  Civil  War,  a  new  treaty  was  entered  into  reaffirm- 
ing the  obligations  arising  out  of  prior  agreements  and 
legislation.6  While  this  treaty  contemplated  allotments  in 
severalty  and  made  provisions  to  that  end,  effective  action 
was  not  taken  until  the  legislation  of  the  year  eighteen  hun- 
dred and  ninety-three,  and  subsequent  years,  relating  to  the 
Five  Civilized  Tribes,  which  embodied  the  policy  of  indi- 
vidual allotments  and  the  dissolution  of  the  tribal  govern- 
ments— made  necessary  by  changed  conditions  in  the  Indian 
country.7  In  the  case  of  the  Choctaws  and  Chickasaws,  as 
in  that  of  the  other  tribes,  the  scheme  of  allotment  embraced 
certain  restrictions  upon  the  right  of  alienation  which 
Congress  deemed  necessary  for  the  suitable  protection  of  the 
allotees.8 


s  11     Stat.    L.    612.  1897,  Chap.  3,  30  Stat.  L.  62;  June 

6  April  28,   1866,  14  Stat.  L.  765.  28,    1898,    Chap.    517,    30    Stat.    L. 

7  Acts  March  3,   1893,  Chap.  209,  495. 

27    Stat.    L.    645:    June    10,    1896.  8  By  the  court  in  Mullen  v.  United 

Chap.  398,  29  Stat.  L.  321;  June  7,  States,   224   U.   S.  448. 
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Sec.  1777.     Construction  of  terms  in  patent  from  the  Govern- 
ment to  the  Choctaw  Nation. 

The  grant  in  the  letters  patent  issued  by  the  Government 
to  the  Choctaw  Indians  issued  in  pursuance  of  the  treaty  of 
Dancing  Rabbit  Creek,9  conveying  the  tract  described  to  the 
Choctaw  Indians,  in  fee  simple  to  them  and  their  descend- 
ants, to  inure  to  them  while  they  should  exist  as  a  nation 
and  live  thereon,  was  a  grant  to  the  Choctaw  Nation,  to  be 
administered  by  it  as  such ;  it  did  not  create  a  trust  for  the 
individuals  then  comprising  the  nation  and  their  respective 
descendants  in  whom  as  tenants  in  common  the  legal  title 
would  merge  with  the  equitable  title  on  dissolution  of  the 
nation.10 

Sec.  1778.  Lands  of  the  Choctaw  and  Chickasaw  nations 
combined. 
The  land  granted  by  the  United  States  to  the  Choctaw 
Nation,11  "in  fee  simple  to  them  and  their  descendants,  to 
inure  to  them  while  they  shall  exist  as  a  nation  and  live  on 
it,"  pursuant  to  the  treaty  of  the  twenty-seventh  day  of 
September,  eighteen  hundred  and  thirty,12  in  which  land  the 
Chickasaw  Nation  obtained  an  interest  in  common  with  the 
Choctaws  by  a  treaty  between  them,13  became  public  land 
of  the  two  nations,  and  not  the  property  of  their  invidual 
members,  and  the  disposition  of  such  lands  as  tribal  property 
was  within  the  domain  of  Congress,  whose  action  in  that 
regard  provides  for  individual  allotment,14  the  disposition 
of  unallotted  lands,  and  the  distribution  of  the  proceeds 
between  members  of  the  tribes,  as  shown  by  an  enrollment 
to  be  completed  and  approved  by  the  fourth  day  of  March, 

» September  27,    1830,   7   Stat.   L.  ^  7    Stat.    L.    670. 

333.  "January   17,   1837,   11   Stat.  L. 

io  Fleming  v.  McCurtain,  215  C*.  S.  573. 

56.  "  Act  April  20,  1906,  Chap.  1875, 

ii  March  23,   1842.  34  Stat.   137. 
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nineteen  hundred  and  seven,  is  conclusive  upon  the  courts, 
which  have  no  power  to  revise  said  enrollment.15 


Sec.  1779.     District  court  has  no  power  to  enjoin  contest  pro- 
ceedings before  commissioner. 

A  member  of  the  Choctaw  Tribe  of  Indians  selected  as 
his  allotment  certain  lands,  and  within  the  time  allowed  by 
law  another  member  of  the  same  tribe  instituted  before  the 
commissioner  to  the  Five  Civilized  Tribes  a  contest  proceed- 
ing, asserting  a  superior  right  in  the  contestant  to  take  the 
same  lands  in  allotment.  While  this  contest  proceeding  was 
pending  before  the  commissioner,  a  petition  was  filed  in  the 
district  court  of  this  State  praying  an  injunction  against 
the  parties  to  the  contest  proceeding,  and  it  was  eventually 
decided  that  the  district  was  without  power  to  order  the 
injunction.10  The  commissioner,  in  determining  which  of  the 
parties  to  the  contest  is  entitled  to  the  allotment,  exercises 
judicial  power.17 

Sec.  1780.    Power  of  the  secretary  of  the  interior  to  cancel 
selection  of  allotment. 

The  secretary  of  the  interior,  in  the  exercise  of  his  juris- 
diction over  the  Commission  to  the  Five  Civilized  Tribes  in 
the  allotment  of  tribal  lands  by  the  commission  to  the  mem- 
bers of  the  Chickasaw  and  Choctaw  Tribes  of  Indians,  has 
power,  before  the  issuance  of  certificate  of  allotment,  upon 
notice  to  the  allotee,  to  cancel  the  selection  of  allotment 
when  the  same  has  been  procured  by  mistake  of  law  or  fraud, 
although  nine  months  have  expired  since  the  selection  of  the 
allotment,  and  no  contest  was  filed  during  said  period. 
Failure  to  give  the   grantee  of  the  allotee  notice  of  a  pro- 


is  Ligon    v.    Johnston,     164    Fed.  it  St.  Louis  v.   Cox    (Okla.),   122 

670.  Pac.   130. 

is  St.  Louis  v.  Cox    (Okla.),   122 
Pac.   130. 
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ceeding  to  cancel  such  an  allotment  does  not  have  the  effect 
to  render  the  order  of  cancellation  a  mere  nullity.18 


Sec.  1781.     Descent  and  distribution  for  Choctaws  and  Chick- 
asaws  dying  before  selection  of  allotment  and 
entitled  to  an  allotment. 
If   any  person   whose   name   appears   upon   the   rolls,   pre- 
pared as  herein  provided,  shall  have  died  subsequent  to   the 
ratification  of  this  agreement  and  before  receiving  his  allot- 
ment  of  land,   the   lands   to   which   such   person   would   have 
been    entitled    if    living    shall    be    allotted   in    his   name,    and 
shall,    together  with  his  proportionate   share   of  other  tribal 
property,    descend    to    his    heirs    according    to    the    laws    of 
descent   and   distribution,    as   provided   in   chapter   forty-nine 
of    Mansfield's    Digest    of    the    Statutes    of    Arkansas:     Pro- 
vided, that  the  allotments  thus  to  be  made  shall  be  selected 
by  a  duly  appointed  administrator  or  executor.19 


"Sorrels  v.  Jones,  26  Okla.  569, 
110  Pac.  743.  That  one  who,  under 
the  law  is  qualified  to  make  an 
entry  upon  part  of  the  public  lands 
of  the  United  States,  and  whose 
entry  has  been  accepted  by  the  regis- 
ter and  receiver  of  the  local  land 
office,  and  upon  proof  of  residence 
required  by  law  and  payment  of  the 
purchase  price,  has  issued  to  him 
a  final  certificate,  thereby  acquires 
an  equitable  title  in  the  lands  en- 
tered  of  which  lie  cannot  be  deprived 
by  the  commissioner  of  the  Gen- 
eral Land  Office  or  the  secretary  of 
the  interior  without  notice  or  arDi- 
trarily  after  notice,  is  too  well  Bet- 
tied  to  require  discussion.  Orchard 
v.  Alexander,  157  U.  S.  383,  15 
Sup.  Ct.  635,  30  L.  Ed.  737.  But  it 
is  equally  well  settled  that,  if  such 
entry  is  made  without  authority 
of  law  or  upon  false  testimony,  the 
entry  mav  be  canceled  after  notice 


to  the  entryman  and  opportunity  to 
be  heard.  Orchard  v.  Alexander, 
supra;  Guaranty  v.  Bladow,  176 
U.  S.  448,  20  Sup.  Ct.  425,  44  L.  Ed. 
540;  Thayer  v.  Pratt,  189  U.  S. 
340,  23  Sup.  Ct.  576,  47  L.  Ed.  S45; 
Peyton  v.  Desmond,  129  Fed.  1. 
Every  reason  adduced  by  the  courts 
in  support  of  the  power  of  the  com- 
missioner of  the  General  Land  Of- 
fice to  cancel  for  said  causes  upon 
notice  to  the  entryman  an  entry 
upon  public  lands  after  issuance  of 
final  certificate,  but  before  issuance 
of  patent,  is  applicable  with  equal 
force  to  support  the  power  of  the 
secretary  of  the  interior  to  cancel 
allotment  to  the  members  of  the 
tribes  before  issuance  of  the  allot- 
ment certificates.  Sorrels  v.  Jones, 
supra. 

19  Section  22,  Choctaw  and  Chick- 
asaw Supplemental  Agreement,  duly 
1,   1902:    32  Stat.  L.  641. 
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According  to  the  very  nature  of  affairs  in  the  Choctaw 
and  Chickasaw  nations,  not  having  any  land  to  which  a  law 
of  descent  might  be  applicable,  there  was  no  statute  of 
descent  and  distribution  of  real  estate  in  either  of  said  na- 
tions; but  in  Bledsoe's  Indian  Land  Law,  the  author  there 
states  that  "there  is  no  reason  on  the  face  of  the  Choctaw  and 
Chickasaw  statutes  why  they  might  not  apply  to  and  control 
the  descent  of  real  property  when  the  members  of  the  tribe 
become  the  owners  of  an  inheritable  interest  in  real  estate."20 

Sec.  1782.  Rights  of  a  noncitizen,  by  intermarriage,  having 
received   certificate   of  allotment. 

A  citizen  of  the  Choctaw  or  Chickasaw  Nation,  by  inter- 
marriage, not  an  Indian,  who  was  entitled  to  an  allotment  of 
land  and  received  a  certificate  of  allotment  from  the  com- 
mission in  due  form,  which  under  section  twenty-three  of 
the  supplemental  agreement,21  is  made  conclusive  evidence 
of  the  right  of  such  allotee  to  the  allotment,  took  an 
equitable  estate  which  was  alienable  at  once  and  entitled 
the  grantee  to  the  issuance  of  a  patent ;  all  restrictions  upon 
alienation  by  such  class  of  allotees  having  been  removed  by 
the   act   of  April   twenty-first,   nineteen   hundred   and   four.22 

An  Indian  allotee  who  has  received  a  certificate  of  allot- 
ment and  has  made  no  valid  conveyance  of  the  land,  may, 
before  issuance  of  patent,  by  agreement  with  the  officers  of 
the  Indian  department,  surrender  such  certificate  and  receive 
a  new  allotment,  and  on  cancellation  of  the  certificate  the 
lands   covered,   again   became  unallotted  lands   of  the   tribe.23 

Sec.  1783.     Statute  of  descent  for  the  Chickasaw  Nation. 

From  the  year  eighteen  hundred  and  seventy-six  to  the 
act  of  Congress  passed  on  the  twenty-eighth   day  of  April, 

20  Indian    Land    Laws,    Sec.    60;  2-  United   States   v.   Dowden,    194 

De    Graffenried    v.    Iowa,    etc.,    95  Fed.    476.      The    Act    of   April    21, 

Pac.   624.  1904,  is  found  in   33   Stat.   L.   476. 

2i  Act  July   1,   1902,   Chap.    1362,  23  United   States   v.   Dowden,    194 

32  Stat.  L.   644.  Fed.    Rep.   476. 
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nineteen  hundred  and  four,  extending  the  laws  of  Arkansas 
to  the  persons  and  estates  of  Indians  and  freednien  the 
following  statute  of  the  Chickasaw  Nation  controlled  descents 
for  this  nation : 

Be  it  enacted  by  the  Legislature  of  the  Chickasaw  Nation, 
that  from  and  after  the  passage  of  this  act,  the  property  of 
all  persons  who  die  intestate  or  without  will,  shall  descend 
to  the  legal  wife  or  husband,  and  their  children. 

Be  it  further  enacted,  that  in  case  such  deceased  person 
has  neither  wife,  nor  husband  nor  children,  his  or  her  grand- 
children  (if  any)   shall  inherit  the  estate. 

Be  it  further  enacted,  that  in  case  there  be  no  grand- 
children, then  the  brother  or  sister  shall  inherit  the  estate, 
and  the  next  in  kin  shall  be  the  father  and  mother,  or  either 
of  them. 

Be  it  further  enacted,  that  in  case  such  person  had  neither 
wife  nor  husband,  children  or  grandchildren,  brother  or 
sister,  father  or  mother,  then  the  property  shall  descend  to 
the  half-brothers  and  sisters  of  the  deceased  and  their  legal 
issue.24 

Sec.  1784.    The  Choctaw  statute  of  descent. 

The  following  is  the  law  of  descent  for  the  Choctaw  Na- 
tion taken  from  Durant's  Code,  1894: 

"The  property  of  all  persons  who  die  intestate  or  without 
a  will,  shall  descend  to  his  legal  wife,  or  husband  and  their 
children ;  and  in  case  such  deceased  person  has  no  wife  or 
husband  nor  children,  his  or  her  grandchildren  (if  any)  shall 
inherit  the  estate ;  and  in  case  there  is  no  grandchild,  the 
father  and  mother  of  such  deceased  person,  or  either  of  them, 
shall  heir  the  estate;  and  in  case  such  deceased  person  has 
neither  wife  nor  husband,  nor  children  or  grandchildren,  or 
father  or  mother,  his  or  her  estate  shall  go  to  his  or  her 
brothers  and  sisters,  and,  if  none,  to  their  lawful  children. 
Should   there   be   none   of  the   above  mentioned  relatives   to 

24  Bledsoe's   Indian   Land   Laws,    Sec.  652. 
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intestate  deceased  person,  the  estate  shall  descend  to  the 
half-brothers  and  sisters  of  the  deceased  person  and  to  their 
legal  issue." 

Sec.    1785.     Indian    courts    abolished    and   the    courts    given 
jurisdiction  under  the  Arkansas  law. 

Congress  provided  that  on  and  after  the  passage  of  this 
act  the  laws  of  the  various  tribes  and  nations  of  Indians 
shall  not  be  enforced  at  law  or  in  equity  by  the  courts  of 
the  United  States  in  the  Indian  Territory.25 

The  commission  appointed  to  negotiate  with  the  Five 
Civilized  Tribes  in  the  Indian  Territory  shall  examine  and 
report  to  Congress  whether  the  Mississippi  Choctaws  under 
their  treaties  are  not  entitled  to  all  the  rights  of  Choctaw 
citizenship  except  an  interest  in  the  Choctaw  annuities : 
Provided  further,  that  on  and  after  January  first,  eighteen 
hundred  and  ninety-eight,  the  United  States  courts  in  said 
Territory  shall  have  original  jurisdiction  and  authority  to 
try  and  determine  all  civil  causes  in  law  or  equity  there- 
after instituted  and  all  criminal  causes  for  the  punishment 
of  any  offense  committed  after  January  first,  eighteen  hun- 
dred and  ninety-eight,  by  any  person  in  said  territory,  and 
the  United  States  commissioners  in  said  Territory  shall  have 
and  exercise  the  power  and  jurisdiction  already  conferred 
upon  them  by  existing  laws  of  the  United  States  as  respects 
all  persons  and  property  in  said  Territory;  and  the  laws  of 
the  United  States  and  the  State  of  Arkansas  in  force  in  the 
Territory  shall  apply  to  all  persons  therein,  irrespective  of 
race,  said  courts  exercising  jurisdiction  thereof  as  now  con- 
ferred upon  them  in  the  trial  of  like  causes;  and  any  citizen 
of  any  one  of  said  tribes  otherwise  qualified  who  can  speak 
and  understand  the  English  language  may  serve  as  a  juror 
in  any  of  said  courts.20 

It  is  to  be  observed  that  the  act  of  Congress,  commonly 
known  as  the  Curtis  Bill,*  divested  the  tribal  courts  of  the 

25  Section    26,    Act    of    June    28,  *-«  Act   June   7,    1897,   30   Stat.  L. 

1898,    30    Stat.    L.    495.  83. 

*June    28,    1898,    Chap.    517,    30  Stat.  L.  504,  Sec.  28 
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Indian  Territory  of  all  jurisdiction  in  all  eases,  abolished  the 
courts,  and  conferred  their  jurisdiction  on  the  United  States 
courts,  but  section  twenty-nine  of  said  act  declared  that 
such  should  only  be  the  case  if  the  Atoka  Agreement,  which 
was  a  part  of  the  act,  should  not  be  ratified  by  a  specified 
time,  and,  if  ratified,  the  act  should  then  only  apply  to  the 
Choctaw  and  Chickasaw  tribes,  where  it  did  not  conflict 
with  the  provisions  of  the  agreement.  The  agreement  was 
ratified  within  the  time  prescribed,  and  it  declared  that  the 
United  States  courts  in  the  Indian  Territory  should  have 
exclusive  jurisdiction  of  all  controversies  growing  out  of 
the  titles,  ownership,  occupation,  possession  or  use  of  real 
estate  and  of  all  persons  charged  with  certain  crimes  com- 
mitted in  the  Territory.  This  agreement  repealed  so  much 
of  the  act  of  the  twenty-eighth  day  of  June,  eighteen  hun- 
dred and  ninety-eight,  as  attempted  to  withdraw  probate 
jurisdiction  from  the  tribal  courts  of  such  nation  and  vest 
in  the  territorial  courts,  and  that  prior  to  the  act  of  Con- 
gress,27 which  took  from  the  Indian  courts  all  jurisdiction 
and  conferred  it  on  the  United  States  courts,  the  latter  court 
had  no  jurisdiction  to  appoint  a  guardian  for  a  Chickasaw 
minor.28 

It  was  also  provided  by  act  of  Congress  that  all  the  laws 
of  Arkansas  heretofore  put  in  force  in  the  Indian  Territory 
are  hereby  continued  and  extended  in  their  operation,  so 
as  to  embrace  all  persons  and  estates  in  said  Territory, 
whether  Indian,  freedman  or  otherwise,  and  full  and  com- 
plete jurisdiction  is  hereby  conferred  upon  the  district  courts 
in  said  Territory  in  the  settlement  of  all  estates  of  decedents, 
the  guardianships  of  minors  and  incompetents,  whether 
Indians,  freedmen  or  otherwise.29 

Sec.   1786.    Descent   of   an   allotment   where   person's   name 
appears  on  roll  but  dies  before  allotment. 
Where  a  person  whose  name  appeared  on  the  rolls  of  the 
Choctaw  Indians  died  after  the  ratification  of  the  agreement 

27  April  28,  1004.  Chap.  1824,  .:>3  ^  Act  of  April  28,  1904,  33  Stat. 
Stat.  L  573.                                              L.  573. 

28  In  re  Poflf,  103  8.  W.  765. 
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of  distribution  and  before  receiving  the  allotment,  there  was 
no  provision  for  the  restriction,  but  the  land  passed  at  once 
to  his  heirs.  In  the  decision  announcing  this  proposition, 
the  court  stated : 

It  will  be  observed  that  the  homestead  lands  are  made 
inalienable  "during  the  lifetime  of  the  allottee,  not  exceeding 
twenty-one  years  from  the  date  of  the  certificate  of  allot- 
ment." The  period  of  restriction  is  thus  definitely  limited, 
and  the  clear  implication  is  that  when  the  prescribed  period 
expired  the  lands  were  to  become  alienable ;  that  is,  by  the 
heirs  of  the  allottee  upon  his  death,  or  by  the  allottee  himself 
at  the  end  of  the  twenty-one  years.  Thus,  with  respect  to 
homestead  lands,  the  supplemental  agreement  imposed  no 
restrictions  upon  alienation  by  the  heirs  of  a  deceased  allottee. 
And  the  reason  may  be  found  in  the  fact  that  each  member 
of  the  tribes — each  minor  child  as  well  as  each  adult — duly 
enrolled  as  required,  was  to  have  his  or  her  allotment ;  so 
that  each  member  was  already  provided  with  a  homestead 
as  a  part  of  the  allotment,  independently  of  the  lands  which 
might  be  acquired  by  descent.  On  the  other  hand,  the  pro- 
viso of  paragraph  sixteen,*  which  relates  to  the  additional 
portion  of  the  allotment,  or  the  so-called  surplus  lands,  con- 
tains a  restriction  upon  alienation,  not  only  by  the  allottee, 
but  by  his  heirs.  Whatever  may  have  been  the  purpose,  a 
distinction  was  thus  made  with  regard  to  the  disposition  by 
heirs  of  the  homestead  and  surplus  lands,  respectively. 

The  question  now  presented — with  regard  to  the  convey- 
ance made  to  appellants — arises  in  the  second  class  of  cases, 
that  is,  where  a  person  whose  name  appeared  on  the  rolls 
died  after  the  ratification  of  the  agreement  and  before  re- 
ceiving his  allotment.  In  this  event,  provision  was  made 
for  allotment  in  the  name  of  the  deceased  person,  and 
for  the  descent  of  his  land  to  his  heirs.  This  is  made  so 
by  section  twenty-two  of  the  act,  which  section  is  quoted 
above. 

*  Supplemental  Agreement. 
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In  the  eases  falling  within  the  paragraph  or  section  so 
quoted,  there  is  no  requirement  for  the  selection  of  any 
portion  of  the  allotted  lands  as  a  homestead,  and  there  is  no 
ground  for  supposing  that  it  was  the  intention  of  Congress 
that  a  provision  for  such  selection  should  he  read  into  said 
paragraph  so  as  to  assimilate  it  to  paragraph  twelve  of  the 
same  act.  While  the  lands  were  to  be  allotted  in  the  name 
of  the  deceased  allottee,  they  passed  at  once  to  his  heirs,  and 
as  each  heir,  if  a  member  of  the  tribe,  was  already  supplied 
with  his  homestead  of  one  hundred  and  sixty  acres,  there 
was  no  occasion  for  any  further  selection  for  that  purpose 
from  the  inherited  lands.  No  distinction  is  made  between 
the  heirs ;  they  might  or  might  not  be  members  of  the  tribe, 
and  where  there  were  a  number  of  heirs  each  would  take 
his  undivided  share.  It  is  quite  evident  that  there  is  no 
basis  for  implying  the  requirement  that  in  such  case  there 
should  be  a  selection  of  a  portion  of  the  allotment  as  a 
homestead,  and  all  the  lands  allotted  under  paragraph 
twenty-two  are  plainly  upon  the  same  footing.  While  it 
appears  from  the  record  that,  in  the  present  case,  separate 
certificates  of  allotment  were  issued  for  homestead  and 
surplus  lands,  this  was  without  the  sanction  of  the  statute. 

In  the  agreement  with  the  Creek  Indians,30  it  was  provided 
that  in  the  case  of  the  death  of  a  citizen  of  the  tribe  after 
his  name  had  been  placed  upon  the  tribal  roll  made  by  the 
commission  and  before  receiving  his  allotment,  the  lands  and 
money  to  which  he  would  have  been  entitled,  if  living, 
should  descend  to  his  heirs  "and  be  allotted  and  distributed 
to  them  accordingly. "  The  question  arose  whether  in  such 
cases  there  should  be  a  designation  of  a  portion  of  the 
allotted  land  as  a  homestead.  In  an  opinion  the  assistant 
attorney-general  for  the  interior  department,  advised  the 
secretary  of  the  interior  that  this  was  not  required  by  the 
statute.  TTe  said:  "After  a  careful  consideration  of  the 
provisions  of  the  law  pertinent  to  the  question  presented,  and 

so  Act  March   I,  1901,  31  Stat.  L.    861,  Chap.  676. 
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of  the  views  of  the  commissioner  of  Indian  affairs  and  the 
Commission  to  the  Five  Civilized  Tribes,  I  agree  with  the 
latter  that  in  all  cases  where  allotment  is  made  directly  to 
an  enrolled  citizen,  it  is  necessary  that  a  homestead  be 
selected  therefrom  and  conveyed  to  him  by  separate  deed, 
but  that  where  the  allotment  is  made  directly  to  the  heirs 
of  a  deceased  citizen,  there  is  no  reason  nor  necessity  for 
designating  a  homestead  out  of  such  lands  or  giving  the 
heirs  a  separate  deed  for  any  portion  of  the  allotment,  and 
therefore  advise  the  adoption  of  that  rule."  It  is  true  that 
under  the  Creek  Agreement,  in  cases  where  the  ancestor 
died  before  allotment,  the  lands  were  to  be  allotted  directly  to 
the  heirs,  while  under  the  Choctaw  and  Chickasaw  agreement 
the  allotment  was  to  be  made  in  the  name  of  the  deceased 
member  and  descend  to  his  heirs.  This,  however,  is  merely 
a  formal  distinction,  and  implies  no  difference  in  substance. 
In  both  the  cases  the  land  was  to  go  immediately  to  the 
heirs,  and  the  mere  circumstance  that  under  the  language 
of  the  statute  the  allotment  was  to  be  made  in  the  name  of 
the  deceased  ancestor,  instead  of  the  names  of  the  heirs, 
furnishes  no  reason  for  implying  a  requirement  that  there 
should  be  a  designation  of  a  portion  of  the  lands  for  a 
homestead. 

We  have,  then,  a  case  where  all  the  allotted  lands  going 
to  the  heirs  are  of  the  same  character,  and  there  is  no 
restriction  upon  the  right  of  alienation  expressed  in  the 
statute.  Had  the  lands  been  allotted  in  the  lifetime  of  the 
ancestor,  one-half  of  them  constituting  homestead,  would 
have  been  free  from  restriction  upon  his  death.  The  only 
difficulty  springs  from  the  language  of  paragraph  sixteen, 
limiting  the  right  of  heirs  to  sell  surplus  land.  But,  on 
examining  the  contest,  it  appears  that  this  provision  is  part 
of  the  scheme  for  allotments  to  living  members,  where  there 
is  a  segregation  of  homestead  and  surplus  lands,  respectively. 
Whatever  the  policy  of  such  a  distinction  which  gives  a 
greater  freedom  for  the  disposition  by  heirs  of  homestead 
lands  than  of  the  additional  lands  there  is  no  warrant  for 
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importing  in  paragraph  twenty-two,  where  there  is  no  such 
segregation.  It  would  be  manifestly  inappropriate  to  imply 
the  restriction  in  such  cases  so  as  to  make  it  applicable  to  all 
the  lands  taken  by  the  heirs,  and  there  is  no  such  occasion, 
or  authority,  for  creating  a  division  of  the  lands  so  as  to 
impose  a  restriction  upon  a  part  of  them. 

There  being  no  restriction  upon  the  right  of  alienation,  the 
heirs  in  the  case  involved  in  this  appeal  were  entitled  to 
make  the  conveyances.  The  bill  alleged  that  the  tracts 
embraced  in  these  conveyances  were  allotted  lands  and  cer- 
tificates of  allotment  had  been  issued.  These  Indian  heirs 
had  been  vested  with  an  interest  in  the  property  which  in 
the  absence  of  any  provision  to  the  contrary  was  the  subject 
of  sale.  The  fact  that  they  were  full-blood  Indians  makes 
no  difference  in  this  case,  for,  at  the  time  of  the  conveyance 
in  question,  heirs  of  the  full  blood  taking  under  the  provi- 
sions of  paragraph  twenty-two  of  the  Supplemental  Agree- 
ment had  the  same  right  of  alienation  as  other  heirs. 

It  does  not  appear  from  the  allegations  of  the  bill  whether 
patents  for  the  lands  had  been  issued  to  the  Indian  grantors 
before  the  conveyances  were  made.  But  as  the  lands  had 
been  duly  allotted,  the  right  to  patent  was  established;  and 
there  was  no  restriction  in  cases  under  paragraph  twenty- 
two  upon  alienation  of  lands  prior  to  the  date  of  patent. 
There  was  undoubtedly  a  complete  equitable  interest  which, 
in  the  absence  of  restriction,  the  owner  could  convey.31  And 
any  contention  that  the  conveyances  were  invalid  solely 
because  they  were  made  before  the  issuance  of  patent — the 
lands  not  being  under  restriction — would  be  met  by  the 
proviso  contained  in  section  nineteen  of  the  act  of  Con- 
gress:82 Provided  further,  that  conveyances  heretofore 
made  by  members  of  any  of  the  Five  Civilized  Tribes  subse- 
quent to  the  selection  of  allotment  and  subsequent  to  the 
removal  of  restrictions,   where  patents  thereafter  issue,  shall 

siDop  v.   Wilson,   23   How.    457;  82  April  26,  1906,  34  Stat.  L.  137, 

Crews   v.   Burcham,    1    Black,   352;       Chap.  1,876. 
Jonee  v.  Meehan,  175  U.  S.  1. 


§  1786  merwine's  trial  op  title  to  land.  1310 

not  be  deemed  or  held  invalid  solely  because  said  convey- 
ances were  made  prior  to  issuance,  recording  or  delivery  of 
patent  or  deed;  but  this  shall  not  be  held  or  construed  as 
affecting  the  validity  or  invalidity  of  any  such  conveyance, 
except  as  hereinabove  provided;  and  every  deed  executed 
before,  or  for  the  making  of  which  a  contract  or  agreement 
was  entered  into  before  the  removal  of  restrictions,  be,  and 
the  same  is  hereby,  declared  void. 

We  are,  therefore,  of  the  opinion  that  the  bill  is  without 
equity  as  against  the  appellants  for  the  reason  that  the 
conveyances  were  not  executed  in  violation  of  any  restric- 
tions imposed  by  Congress,  and  that  the  demurrer  should 
have  been  sustained  upon  this  ground.33 

Sec.  1787.  Inheritance  of  ancestral  and  nonancestral  prop- 
erty. 
Under  the  descent  statutes  of  the  State  of  Arkansas  there 
is  a  provision  that  property  acquired  by  purchase  and  prop- 
erty inherited  from  an  ancestor  will  be  cast  differently.  It 
is  the  purpose  of  this  law  to  make  the  property  of  a  decedent 
go  to  the  ancestor  from  whom  it  came  when  there  are  no 
children.  It  is  provided  that  when  anyone  shall  die,  having 
title  to  any  real  estate  of  inheritance,  or  personal  estate  not 
disposed  of,  *  *  *  and  shall  be  intestate  as  to  such  estate, 
it  shall  descend  and  be  distributed  in  parcenary  to  his 
kindred,  male  and  female,  *  *  *  in  the  following  manner: 
First,  to  children  and  their  descendants,  in  equal  parts; 
second,  if  there  be  no  children,  then  to  the  father,  then  to 
the  mother;  if  no  mother,  then  to  the  brothers  and  the 
sisters,  or  their  descendants  in  equal  parts. 

The  statute  further  provides  that  in  case  where  the 
intestate  shall  die  without  descendants,  if  the  estate  came 
by  the  father,  then  it  shall  ascend  to  the  father  and  his 
heirs;  if  by  the  mother  the  estate,  or  so  much  thereof  as 
came  by  the  mother,  shall  ascend  to  the  mother  and  her 
heirs;  but  if  the  estate  be  a  new  acquisition,  it  shall  ascend 

33  By    the    court,     in    Mullen     v.   United  States,  224  U.  S.  448. 
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to  the  father  for  his  lifetime,  in  the  manner  provided  in 
this  act;  and  in  default  of  a  father,  then  to  the  mother,  for 
her  lifetime ;  then  to  descend  to  collateral  heirs,  as  before 
provided. 

The  statute  still  further  provides  that  the  expression  used 
in  this  act  '"where  the  estate  be  to  the  intestate  on  the  part 
of  the  father"  or  "mother,"  as  the  case  may  be,  shall  be 
construed  to  include  every  case  where  the  inheritance  shall 
have  come  to  the  intestate  by  gift,  devise,  or  descent  from 
the  parent  referred  to,  or  from  any  relative  of  the  blood 
of  such  parent.34 

As  shown  in  a  previous  part  of  this  book,  these  sections 
have  been  construed  as  follows: 

As  to  real  estate  it  was  the  design  of  the  Legislature,  where 
there  were  no  descendants,  to  point  out  the  lines  of  suc- 
cession, and  that  this  is  to  depend  on  the  fact  whether  the 
inheritance  is  ancestral  or  new.  and,  if  ancestral,  then 
whether  it  come  from  the  paternal  or  maternal  line. 

If  the  inheritance  was  ancestral  and  came  from  the 
father's  side,  then  it  will  go  to  the  line  on  the  part  of  the 
father  from  whence  it  came,  not  in  postponement,  but  in 
exclusion  of  the  mother's  line;  and  so,  on  the  other  hand, 
if  it  come  from  the  mother's  side,  then  to  the  line  on  the 
part  of  the  mother,  from  whence  it  came,  to  the  exclusion 
of  the  father's  line. 

If  the  inheritance  be  not  ancestral,  but  a  new  acquisition, 
then,  after  a  life  estate,  reserved  in  succession  to  the  father 
and  mother,  if  alive,  it  will  go  in  remainder,  first  to  the 
line  of  the  intestate's  paternal  uncles  and  aunts.38 

In  construing  these  provisions  of  the  statute,  the  circuit 
court  for  the  eastern  district  of  Oklahoma  decided  that  an 
allotment  acquired  by  a  Creek  citizen  by  selection  and  cer- 
tificate of  allotment  or  by  patent  became  a  new  acquisition 
and  upon  the  death  of  such  citizen,  before  allotment  or  after 

;'  Scrtions  2,522,  2,531  and  2,543,  36  Kelley  v.  McGuire,  15  Ark.  580. 

Mansfield's   Digest   of   the  Laws  of 
Arkansa  -. 
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allotment,  without  issue,  or  brothers  or  sisters,  leaving  a 
father,  such  father  took  a  life  estate;  the  fee  passing  to  the 
uncles  and  the  aunts.* 

The  circuit  court  of  appeals  for  the  eighth  circuit  took 
an  opposite  view,  and  held  that  such  land  was  not  a  new 
acquisition,  but  came  to  the  allotee  by  the  blood  of  his 
tribal  parent,  or,  within  the  meaning  of  the  statute,  "from 
his  father,"  and  that  therefore  on  his  death  and  the  subse- 
quent allotment  his  father  took  the  full  title.37 

Sec.  1788.    Dower,  curtesy,  removal  of  restrictions  and  other 
kindred  topics. 

The  subject  of  dower  and  curtesy,  under  the  Arkansas  law 
applicable  to  these  two  nations,  is  fully  discussed  under  the 
appropriate  chapters  found  elsewhere  in  this  book.  For  dis- 
cussion   of    dower,    see    section    ;    for    curtesy,    see 

section   ;    for   a   discussion   of   the   subject   of  sale 

of  inherited  full-blood  lands,  see  section  .     There 

is  to  be  found  a  full  copy  of  chapter  forty-nine  of  Mans- 
field's Digest  of  the  laws  of  the  State  of  Arkansas  at  section 
,  so  far  as  the  same  applies  to  descent  and  distri- 
bution ;  also  at  section  will  be  found  the  pro- 
cedure by  which  dower  is  assigned. 

Sec.  1789.    Deed  before  thirty  days'  period,  void. 

A  deed  conveying,  or  a  contract  for  the  sale  of,  a  portion 
of  a  surplus  allotment,  made  by  a  Choctaw  Indian  by  blood 
before  the  removal  of  restrictions  upon  her  power  to 
alienate  the  same,  in  violation  of  the  law  of  Congress,38  is 

*  Shulthis  v.  McDougal,  162  Fed.  much  to  be   regretted,  as  the  prin- 

152.  ciple  involved  in  the  case  is  of  far- 

37  Ibid.     This    case   was    appealed  reaching   importance    in   this    State. 

to  the  Supreme  Court  of  the  United  3S  June     28,      1898,      Chap.     517, 

States,  but  the  case  there  does  not  Sec.  20,  30  Stat.  L.  570;  and  Act  of 

appear  to  have  ever  been  submitted  July   1,  1002,  Chap.  1,362,  Sees.   15, 

for  trial.     The  reports  do  not  show  16,  32  Stat.  L.  643. 
any  report  of  the  case.    This  is  very 
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void.  The  act  of  Congress,39  authorizing  the  removal  of 
restrictions  upon  the  alienation  of  allotted  lands  of  members 
of  the  Five  Civilized  Tribes  by  blood,  except  minors,  and 
except  as  to  homesteads,  upon  approval  of  the  secretary  of 
the  interior  under  such  rules  and  regulations  as  he  may 
prescribe,  authorizes  the  secretary  of  the  interior  to  provide 
by  general  rule  that  no  order  removing  the  restrictions  of 
any  such  allotee  shall  become  effective  until  thirty  days  after 
its  date;  and  a  deed  executed  by  an  allotee  after  the  date  of 
the  approval  of  the  order  removing  restrictions  upon  the 
power  of  the  allottee  to  alienate,  but  before  the  expiration  of 
the  thirty  days  from  the  date  of  such  order  and  approval,  is 
void.  The  grantee  of  such  allotee  after  the  order  removing 
the  allotee 's  restrictions  upon  the  alienation  became  effective, 
may  attack  the  validity  of  deeds  executed  by  the  allottee  before 
the  removal  of  her  restrictions  conveying  the  same  lands, 
although  the  grantee  had  notice  of  such  deeds  before  his  pur- 
chase from  the  allottee.40 

The  court  in  handing  down  the  opinion  in  the  case  just 
referred  to,  said : 

"It  is  contended  by  defendant  that,  if  the  deeds  of  the 
allottee  to  him  for  any  reason  be  illegal,  the  right  to  chal- 
lenge the  illegality  is  personal  to  the  allottee,  and  cannot  be 
availed  of  by  plaintiff,  who  by  the  evidence  is  shown  to 
have  had  knowledge  of  the  execution  and  delivery  of  such 
deeds  to  defendant  before  they  purchased  the  land  from  the 
allottee.  But  this  contention  is  without  merit.  If  the  deeds 
made  before  the  removal  of  restrictions  were  only  voidable, 
there  might  be  some  support  for  this  contention,  but  they 
are  absolutely  void,  because  prohibited  by  law.  They  bind 
no  one.  In  legal  effect,  they  are  nothing ;  and  knowledge  of 
their  existence  conveyed  no  notice  of  the  rights  of  anyone, 
because  no  one  can  claim  any  rights  under  them." 


39  April  21,  1004,  33  Stat.  L.  204.  *o  Simmons    v.     Whittinpiton,     27 

Okla.  356. 
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Sec.  1790.    Notes  given  to  protect  sale  of  lands  in  violation 
of  restrictions,  void. 

By  reason  of  the  acts  of  Congress,41  a  sale  by  a  full-blood 
Choctaw  Indian  to  a  white  man  of  a  portion  of  her  allotment 
before  the  removal  of  her  restrictions  upon  her  power  to 
alienate,  and  an  agreement  to  convey  same  when  her  re- 
strictions are  removed  is  void;  and  notes  executed  by  the 
Indian  to  such  purchaser  for  the  purpose  of  indemnifying  him 
against  loss  in  the  event  she  fails  to  convey  said  land  after 
her  restrictions  are  removed,  are  also  void ;  and  recovery 
thereon  cannot  be  had,  although  the  purchaser  paid  the 
purchase  price  of  the  land  at  the  time  of  the  agreement  of 
sale.42 

Sec.  1791.    Lands  of  deceased  Choctaw  not  subject  to  debts, 
when. 

The  allotted  lands  of  a  deceased  Choctaw  freedman  are 
not  liable  for  any  debt  or  obligation  of  any  character  con- 
tracted prior  to  the  time  at  which  such  allotment  may  be 
alienated;  hence  the  allotment  cannot  be  sold  by  order  of 
the  county  court  for  such  purpose.43 

But  the  exemption  of  lands  allotted  under  an  act  approved 
July  one,  nineteen  hundred  and  two,  known  as  the  Sup- 
plemental Agreement  between  the  Choctaw  and  Chickasaw 
nations  with  the  United  States,  from  any  "debt  *  *  *  con- 
tracted prior  to  the  time  at  which  said  lands  may  be  alienated 
for  the  torts  of  the  allottee  perpetrated  prior  to  the  allot- 
ment."* 


« Act    of    June    28,    1898,    Chap  ing    acts    construed    in    this    case: 

517,  Sec.  29,  30  Stat.  L.  507;  Act  of  June  28,   1898,  Chap.  517,  30  Stat.  L. 

July   1,   1902,   Chap.   1362,   32   Stat.  495;    July    1,    1902,    September    25, 

L-    642.  1902,  32  Stat.  L.  642,  Sees.  11,  13, 

42  Howard  v.  Farrar,  28  Okla.  15;  Act  of  April  21,  1904,  Chap. 
490,  114  Pac.  695;  Sayer  v.  Brown,  1,402,  33  Stat,  L.  189;  Act  of  April 
7  Ind.  Ter.  675,   104   S.  W.  877.  28,  1904. 

43  In  re  Davis'  Estate  (Okla.),  *  Simmons  v.  Mullen  (Okla.),  122 
122     Pac.     547.       See     the     follow-  Pac.  518. 
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Under  the  treaty  between  the  United  States  and  the  Choc- 
taw and  Chickasaw  tribes  of  Indians,  known  as  the  "Atoka 
Agreement,"  the  allotted  lands  of  the  deceased  members  of 
either  such  tribes,  after  such  lands  have  passed  to  the  heirs 
of  the  deceased,  cannot  be  sold  by  the  creditors  of  deceased 
to  satisfy  obligations  incurred  by  him  prior  to  the  time  at 
which  such  lands  were  to  become  alienable.44 

Sec.  1792.     Deceased  land — Conveyance  of. 

Lands  allotted,  both  homestead  and  surplus,  under  the 
act  of  Congress  pertaining  thereto,4"'  in  the  name  of  a 
deceased  member  of  the  Choctaw  Tribe  of  Indians,  are 
alienable  by  his  heirs  after  lawful  selection,  prior  to  the 
lapse  of  one,  three,  or  five  years,  and  prior  to  the  issuance 
of  certificate   or  patent.40 

Sec.  1793.  Evidence  in  particular  case  sufficient  to  maintain 
ejectment. 
A  member  of  the  Choctaw  Tribe  of  Indians,  to  whom  an 
allotment  of  land  has  been  made  and  certificate  of  allotment 
therefor  issued,  has  an  equitable  title  to  the  land  sufficient 
to  authorize  him  under  the  statute  of  this  State,47  to  maintain 
an  action  of  ejectment  for  the  possession  of  said  lands.* 

Sec.  1794.     Lease  in  violation  of  Atoka  Agreement  is  void. 

An  agricultural  lease  of  restricted  lands  made  since  state- 
hood by  a  Choctaw  Indian,  in  violation  of  the  Atoka  Agree- 
ment,48 as  modified,49  is  void,  and  the  validity  of  such  lease 
may  be  questioned  in  an  action  by  the  grantee  of  the  allotee, 
who  holds  under  a  deed  from  such  allotee  made  after  her 
restrictions  have  been  removed.50 

**  Pedwine  v.  Amesly  (Okla.),122  *  Sorrels   v.   Jones,  26   Okla.   560, 

P'lc.  679.  110  Pac.  743. 

«Act   of    July    1,    1902,    See.    22,  «« Aet  June   28,   1898,   Chap.   517, 

Chap.    1,362,   32   Stat.   L.   641.  30  Stat.  L.  1808. 

48  Hancock,    etc.,   v.   Mutual,   etc.,  49  Act    of    April    26,    1006,    Chap. 

24    Okla.    301,     103    Pac.    566.       In  1876,    34    Stat.   L.    137. 

this  action  Sections   11,   12.   13,   I!.  bo  Chapman  v.  Liler  (Okla.),  120 

15,  16  and  22  arc  construed.  Pac.  608. 

*7  Section   4,788,   Wilson,    1,903. 
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Sec.  1795.  Approval  of  the  court  should  be  made  for  con- 
veyance of  interest  of  heirs  dying  before  or 
after  May  27,  1908. 

In  a  very  recent  decision  of  the  Federal  court,  it  was  held 
by  Campbell,  Judge,  that  the  act  of  Congress,51  providing 
that  the  death  of  any  allottee  of  the  Five  Civilized  Tribes 
shall  operate  to  remove  all  restrictions  upon  the  alienation 
of  his  land,  provided  that  no  conveyance  of  the  interest  of 
any  full-blood  Indian  heir  therein  shall  be  valid  unless  ap- 
proved by  the  court  having  jurisdiction  of  the  settlement  of 
the  estate  of  the  deceased  allotee,  applies  to  conveyances  of 
interest  of  heirs  of  deceased  allotees  whether  such  death 
occurred  before  or  after  the  twenty-seventh  day  of  May, 
nineteen  hundred  and  eight.52 

Sec.  1796.  Power  of  adult  intermarried  citizen  of  the  Chick- 
asaw Nation  to  convey  surplus  allotment. 
Under  the  provisions  of  the  Indian  Appropriation  Act,53 
that  "all  the  restrictions  upon  the  alienation  of  lands  of  all 
allottees  of  either  of  the  Five  Civilized  Tribes  of  Indians 
who  are  not  of  Indian  blood,  except  minors,  are,  except  as 
to  homesteads,  hereby  removed,"  an  adult  intermarried  cit- 
izen of  the  Chickasaw  Nation  not  of  Indian  blood  had  power 
to  execute  a  valid  mortgage  on  his  surplus  allotment, 
although  patent  had  not  issued  therefor,  which  was  made  a 
condition  precedent  to  alienation  by  the  Supplemental  Agree- 
ment of  the  first  day  of  July,  nineteen  hundred  and  three, 
with  the  Choctaw  and  Chickasaw  tribes.  Such  mortgage  is  a 
conveyance,  amounting  to  an  "alienation,"  within  the  mean- 
ing of  the  act,54  removing  all  restrictions  on  alienation  by 
such  allottees  except  as  to  homesteads.55 

5i  May  27,   1008,  Chap.   190,   Sec.  "  Act  April  21,  1904,  Chap.  1,402, 

9,  35  Stat.  L.  315.  Sec.  1,  33  Stat.  L.  304. 

52  Harris   v.   Gale,    188   Fed.   712.  54  April    21,    1904. 

This  was   land  inherited  by   a   full  55  Famme  v.  Bivens,  189  Fed.  Kep. 

blood   minor    Choctaw.      "  785. 
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Sec.  1797.  History  of  the  treaties  and  laws  leading-  up  to  the 
Federal  legislation  for  the  Cherokee  Nation. 
The  treaties,  legislation  and  decision  of  the  court,  re- 
lating to  the  Cherokee  Nation  are  too  numerous  to  here 
set  forth.  We  shall,  on  account  of  the  limits  of  this  work, 
be    content    to    set    forth    only    those    provisions    of    the    law 

thereto   as  relates  to   the  title   to   the  lands  of  said   nation. 
1317 
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But  as  Mr.  Justice  Hughes,  of  the  Supreme  Court  of  the 
United  States,  has  given  a  short  outline  of  the  laws  and 
treaties  applicable  to  said  nation,  we  here,  for  the  sake  of 
brevity  and  convenience,  adopt  the  same : 

The  relations  of  the  United  States  to  the  Cherokees  have 
been  repeatedly  described  in  the  decisions  of  this  court.1 

The  United  States  made  its  first  treaty  with  the  Cherokees 
on  the  twenty-eighth  day  of  November,  seventeen  hundred 
and  eighty-five.2  Constituting  one  of  the  most  powerful 
tribes  of  Indians  which  then  inhabited  the  country,  they 
claimed  the  principal  part  of  the  territory  now  comprised 
within  the  States  of  North  and  South  Carolina,  Georgia, 
Alabama  and  Tennessee.  By  this  treaty,  the  Cherokees  ac- 
knowledged that  they  were  under  the  protection  of  the 
United  States  of  America,  and  of  no  other  sovereign,  the 
boundary  of  their  hunting  grounds  was  fixed,  and  it  was 
provided  that  "For  the  benefit  and  comfort  of  the  Indians 
and  for  the  prevention  of  injuries  or  oppression  on  the  part 
of  the  citizens  or  Indians,  the  United  States  in  Congress 
assembled,  shall  have  the  sole  and  exclusive  right  of  regu- 
lating trade  with  the  Indians,  and  managing  all  their  affairs 
as  they  think  proper."  Another  treaty,  with  similar  objects, 
was  made  on  the  second  day  of  July,  seventeen  hundred  and 
ninety-one.3  In  eighteen  hundred  and  seventeen,  following  a 
migration  of  a  portion  of  the  tribe  to  lands  of  the  United 
States  on  the  Arkansas  and  White  rivers,  the  Cherokee 
Nation  ceded  to  the  United  States  certain  tracts  which  they 
formerly  held  and  in  exchange  the  United  States  bound 
themselves  to  give  to  that  branch  of  the  nation  on  the  Ar- 
kansas as  much  land  as  they  had  received,  or  might  there- 

i  Cherokee   Nation    v.   Georgia,    5  U.     S.     427;     Cherokee     Nation     v. 

Pet.  1 ;  Worcester  v.  Georgia,  6  Pet.  Journeycake,    155    U.    S.    196;    Ste- 

515;    United    States    v.    Rogers,    4  vens  v.  Cherokee  Nation,   174  U.  S. 

How.    567;    Mackey    v.     Coxe,     18  445;   Cherokee  Nation  v.  Hitchcock, 

How.    100;    Cherokee    Trust   Funds,  187  U.  S.  294;   Lowe  v.  Fisher,  223 

117  U.   S.   288;    Cherokee  Nation  v.  U.  S.  05. 
Southern,     etc..     135     U.     S.     641:  2  7  Stat.  L.  18. 

United   States  v.   Old  Settlers,   148  37    stat.    L.   39. 
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after  receive,  east  of  the  Mississippi.4  A  further  cession  of 
land  was  made  to  the  United  States  in  eighteen  hundred  and 
nineteen.5 

By  the  terms  of  the  treaty  of  the  sixth  day  of  May, 
eighteen  hundred  and  twenty-eight.6  With  the  representa- 
tives of  the  Cherokee  Nation,  west,  reciting  the  purpose  of 
securing  to  them  and  their  friends  and  brothers  from  the 
east  who  might  join  them,  "a  permanent  home,"  which 
should,  "under  the  most  solemn  guarantee  of  the  United 
States  be,  and  remain,  theirs  forever— a  home  that  shall 
never,  in  all  future  time,  be  embarrassed  by  having  extended 
around  it  the  lines  or  placed  over  it  the  jurisdiction  of  a 
Territory  or  State,"  the  United  States  agreed  to  guarantee 
to  the  Cherokees  forever  seven  millions  of  acres  of  land,  as 
described,  situated  in  what  became  known  as  the  Indian 
Territory,  and,  in  addition,  "a  perpetual  outlet,  west,  and  a 
free  and  unmolested  use  of  all  the  country  lying  west  of  the 
western  boundary  of  the  above  described  limits,  and  as  far 
west  as  the  sovereignty  of  the  United  States  and  their  right 
of  soil  extends.  On  the  twenty-eighth  day  of  May,  eighteen 
hundred  and  thirty,  Congress  authorized  the  President  to 
assure  title  to  the  Indians  to  such  exchanged  lands,  and  to 
execute  a  patent  if  desired,  provided  always  that  such  lands 
shall  revert  to  the  United  States  if  the  Indians  become  extinct 
or  abandon  the  same;7  a  supplementary  treaty  confirming 
the  guarantee  of  lands  and  fixing  boundaries  was  made  on 
the  fourteenth  day  of  February,  eighteen  hundred  and  thirty- 
three.8 

The  continued  presence  of  the  eastern  Cherokees  gave  rise 
to  serious  controversies  and  oppressive  legislation  in  the 
State  where  they  resided.  To  terminate  these  difficulties, 
and  with  a  view  to  reuniting  their  people  in  one  body,  a 
treaty  was  signed  at  New  Echota,  in  the  State  of  Georgia, 
on  the  twenty-ninth  day  of  December,  eighteen  hundred  and 

4  7  Stat.  L.  150;  July  fi,  1S17.  «7  Stat.  L.  311,  315. 

»7    Stat.    L.    195;    February    27,  ?4   Stat.   L.  411. 

1819-  87   stat.   L.   414. 
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thirty-five.9  The  Cherokee  Nation  ceded  to  the  United  States 
all  their  land  east  of  the  Mississippi  River  in  consideration 
of  the  payment  of  five  million  dollars;  and  in  addition  to 
the  lands  described  in  the  treaties  of  eighteen  hundred  and 
twenty-eight  and  eighteen  hundred  and  thirty-three,  the 
United  States  agreed  to  convey  to  the  Cherokees  eighteen 
hundred  thousand  acres  for  the  sum  of  five  hundred  thou- 
sand dollars.  It  was  stipulated  that  the  ceded  lands  should 
not  at  any  future  time,  without  the  consent  of  the  Cherokee 
Nation,  be  included  "within  the  territorial  limits  or  juris- 
diction of  any  State  or  Territory,"  and  the  United  States 
agreed  to  secure  to  the  Cherokee  Nation  the  right  by  their 
national  councils  "to  make  such  laws  as  might  be  deemed 
necessary"  for  the  government  and  protection  of  the  persons 
and  property  within  their  own  country  belonging  to  their 
people  or  such  persons  as  have  connected  themselves  with 
them :  Provided,  always  that  they  shall  not  be  inconsistent 
with  the  Constitution  of  the  United  States  and  such  acts  of 
Congress  as  have  been  or  may  be  passed  regulating  trade 
and  intercourse  with  the  Indians ;  and  also,  that  they  shall 
not  be  considered  as  extending  to  such  citizens  and  army  of 
the  United  States  as  may  travel  or  reside  in  the  Indian 
country  by  permission  according  to  the  laws  and  regulations 
established  by  the  government  of  the  same.  The  two  tracts 
— the  one  consisting  of  seven  million  acres  and  the  "outlet" 
together  aggregating  thirteen  million,  five  hundred  and  sev- 
enty-four thousand,  one  hundred  and  thirty-five  and  fourteen 
one  hundredth  acres,  and  the  other  of  eight  hundred  thousand 
acres — were  conveyed  to  the  Cherokee  Nation  by  patent  on 
the  thirty-first  day  of  December,  eighteen  hundred  and  thirty- 
eight,  subject  to  the  conditions  specified  in  the  act  of  eighteen 
hundred  and  thirty  that  the  land  should  revert  to  the  United 
States  if  the  Cherokee  Nation  should  become  extinct  or 
abandon  the  same.  On  the  sixth  day  of  September,  eighteen 
hundred  and  thirty-nine,  the  Cherokees  adopted  a  constitu- 

9  7   Stat.   L.   478. 
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tion  for  the  reunited  nations.  Dissensions  having  arisen 
among  the  members  of  the  tribe,  a  new  treaty  was  made 
with  the  United  States  on  the  sixth  day  of  August,  eighteen 
'  hundred  and  forty-six,10  in  which  it  was  set  forth  that  the 
lands  occupied  by  the  Cherokee  Nation  should  "be  secured 
to  the  whole  Cherokee  people  for  their  common  use  and 
benefit,"  and  provision  was  made  for  the  settlement  of 
differences.  There  was  a  further  treaty  on  the  nineteenth 
day  of  July,   eighteen  hundred   and   sixty-six.11 

The  Cherokee  outlet  was  purchased  by  the  United  States 
in  eighteen  hundred  and  ninety-three  for  the  sum  of 
$8,595,736.12 

At  this  time  the  conditions  of  the  Indian  Territory  were 
most  satisfactory.  There  had  been  a  large  accession  of 
whites,  who  made  no  claim  to  Indian  citizenship  and  were 
residing  in  the  Territory  with  the  approval  of  the  Indian 
authorities.  These  greatly  outnumbered  the  Indians.  The 
existing  means  of  government  had  failed  of  their  purpose, 
and  an  exigency  had  arisen  originally  unforeseen,  requiring 
the  adoption  of  new  measures.  This  led  to  the  enactment 
of  legislation  which  contemplated  the  dissolution  of  the 
tribal  organizations  and  the  distribution  of  the  tribal  prop- 
erty. 

By  section  fifteen  of  the  act  of  Congress,"  it  was  pro- 
vided: that  consent  of  the  United  States  is  hereby  given  to 
the  allotment  of  lands  in  severalty  not  exceeding  one  hun- 
dred and  sixty  acres  to  any  one  individual  within  the  limits 
of  the  country  occupied  by  the  Cherokees,  Creeks,  Choctaws, 
Chickasaws  and  Seminoles;  and  upon  such  allotment  the 
individuals  to  whom  the  same  may  be  allotted  shall  be 
deemed  to  be  in  all  respects  citizens  of  the  United  States 
*  *  *  and  upon  allotment  of  the  lands  held  by  said  tribes, 
respectively,  the  reversionary  interest  in  the  United  States 
therein  shall  be  relinquished  and  shall  cease.     And  by  section 

10  9   Stat.  L.  871.  "March   3,    1893,  Chap.   209;   27 

i'  14  Stat.  L.  799.  Stat.  L.  612. 

"27  Stat.  L.  640. 
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sixteen  of  the  same  act  provision  was  made  for  the  appoint- 
ment of  commissioners  to  enter  into  negotiations  with  the 
Five  Civilized  Tribes  for  the  purpose  of  the  extinguishment 
of  the  nation  or  tribal  title  to  any  lands  within  that  terri- 
tory now  held  by  any  and  all  of  such  nations  or  tribes, 
either  by  cession  of  the  same  or  some  part  thereof  to  the 
United  States,  or  by  the  allotment  and  division  of  the  same 
in  severalty  among  the  Indians  of  such  nation  or  tribes, 
respectively,  as  may  be  entitled  to  the  same,  or  by  such 
other  method  as  may  be  agreed  upon  between  the  several 
nations  and  tribes  aforesaid,  or  each  of  them,  with  the  United 
States,  with  a  view  to  such  an  adjustment,  upon  the  basis 
of  justice  and  equity,  as  may,  with  the  consent  of  such 
nations  or  tribes  of  Indians,  so  far  as  may  be  necessary,  be 
requisite  and  suitable  to  enable  the  ultimate  creation  of  a 
State  or  States  of  the  Union  which  shall  embrace  the  lands 
within  such  Indian  Territory. 

But  in  executing  this  policy,  Congress  was  solicitous  to 
conserve  the  interests  of  the  Indian  and  fulfill  the  national 
obligation,  not  simply  by  assuring  an  equitable  apportionment 
of  the  property,  but  by  safeguarding  the  individual  owner- 
ship of  allotees  through  suitable  restrictions  which  were 
designed  to  secure  them  in  their  possession  and  to  prevent 
their  exploitation. 

The  necessity  for  legislative  action,  and  the  purposes  to  be 
subserved  were  fully  presented  in  the  report  submitted  in 
the  month  of  May,  eighteen  hundred  and  ninety-four  by 
the  Senate  Committee  on  the  Five  Civilized  Tribes,14  a 
portion  of  which  is  quoted  in  the  statement  of  facts  made  by 
the  court  in  Stevens  v.  Cherokee  Nation,  supra.  The  com- 
mittee said :  ' '  This  section  of  the  country  was  set  apart  to 
the  Indian  with  the  avowed  purpose  of  maintaining  an 
Indian  community  beyond  and  away  from  the  influence  of 
white  people.  We  stipulated  that  they  should  have  unre- 
stricted   self-government    and    full    jurisdiction    over   persons 

14  S.  Report  No.  377,  53  D.  Cong.   2d   Sess. 
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and  property  within  their  respective  limits,  and  that  we 
would  protect  them  against  the  intrusion  of  white  people, 
and  that  we  would  not  incorporate  them  in  a  political  or- 
ganization without  their  consent.  Every  treaty,  from 
eighteen  hundred  and  twenty-eight  to  and  including  the 
treaty  of  eighteen  hundred  and  sixty-six,  was  based  upon 
this  idea  of  exclusion  of  the  Indians  from  the  whites  and 
nonparticipation  by  the  whites  in  their  political  and  indus- 
trial affairs.  We  made  it  possible  for  the  Indians  of  that 
section  of  the  country  to  maintain  their  tribal  relations  and 
their  Indian  polity,  laws  and  civilization  if  they  wished  so 
to  do.  And,  if  now,  the  isolation  and  exclusiveness  sought 
to  be  given  to  them  by  our  solemn  treaty  is  destroyed  and 
they  are  overrun  by  a  population  of  strangers  five  times  in 
number  to  their  own,  it  is  not  the  fault  of  the  Government 
of  the  United  States,  but  comes  from  their  own  acts  in 
admitting  whites  to  citizenship  under  their  laws  and  by 
inviting  white  people  to  come  within  their  jurisdiction  to 
become  traders,  farmers  and  to  follow  professional  pursuits." 
And,  referring  to  the  tribal  lands,  the  report  continued: 
"The  theory  of  the  Government  was  when  it  made  title 
to  the  lands  in  the  Indian  Territory  to  the  Indian  tribes  as 
bodies  politic  that  the  title  was  held  for  all  the  Indians  of 
such  tribe.  All  were  to  be  the  equal  participators  in  the 
benefits  to  be  derived  from  such  holdings.  But  we  find  in 
practice  such  is  not  the  case.  A  few  enterprising  citizens  of 
the  tribe,  frequently  not  Indians  by  blood,  but  by  inter- 
marriage, have  in  fact  become  the  practical  owners  of  the 
best  and  greatest  part  of  these  lands,  while  the  title  still 
remains  in  the  tribes — theoretically  for  all,  yet  in  fact  the 
great  body  of  the  tribe  derives  no  more  benefit  from  their 
title  than  their  neighbors  in  Kansas,  Arkansas  and  Missouri. 
*  *  *  As  we  have  said,  the  title  to  those  lands  are  held 
by  the  tribe  in  trust  for  the  people.  We  have  shown  that 
this  trust  is  not  being  properly  executed  nor  will  it  be  if 
left  to  the  Indians,  and  the  question  arises:  What  is  the 
duty  of  the  Government  of  the  United  States  with  reference 
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to  this  trust?  While  we  have  recognized  these  tribes  as 
independent  nations,  the  Government  has  likewise  recognized 
its  guardianship  over  the  Indians  and  its  obligation  to  pro- 
tect them  in  their  property  and  personal  rights.  In  the 
treaty  with  the  Cherokees,  made  in  the  year  eighteen  hun- 
dred and  forty-six,  we  stipulated  that  they  should  pass  laws 
for  equal  protection,  and  for  the  security  of  life,  liberty  and 
property.  If  the  tribe  fails  to  administer  its  trust  properly 
by  securing  to  all  the  people  of  the  tribe  equitable  partici- 
pation in  the  common  property  of  the  tribe,  there  appears 
to  be  no  redress  of  the  Indian  so  deprived  of  his  right  unless 
the   Government  does  interfere  to  administer  such  trust. ' ' 15 

Sec.  1798.     Definition  of  words  and  terms. 

The  words  "nation"  and  "tribe"  shall  each  be  held  to 
refer  to  the  Cherokee  Nation  or  tribe  of  Indians  in  Indian 
Territory. 

The  words  "principal  chief"  or  "chief  executive"  shall 
be  held  to  mean  the  principal  chief  of  said  tribe. 

The  words  "Dawes  Commission"  or  "Commission"  shall 
be  held  to  mean  the  United  States  Commission  to  the  Five 
Civilized  Tribes. 

The  word  "minor"  shall  be  held  to  mean  males  under  the 
age  of  twenty-one  years  and  females  under  the  age  of 
eighteen  years. 

The  terms  "allottable  lands"  or  "lands  allottable"  shall 
be  held  to  mean  all  the  lands  of  the  Cherokee  Tribe  not 
herein  reserved  from  allotment. 

The  word  "select"  and  its  various  modifications,  as  applied 
to  allotments  and  homesteads,  shall  be  held  to  mean  the 
formal  application  at  the  land  office,  to  be  established  by 
the  Dawes  Commission  for  the  Cherokee  Nation,  for  par- 
ticular tracts  of  land. 

The  words  "member"  or  "members"  and  "citizen"  or 
"citizens"  shall  be  held  to  mean  members  or  citizens  of  the 
Cherokee  Nation  in  the  Indian  Territory. 

is  Heckman  v.  United  States,  224   U.    S.    434. 
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Every  word  in  this  act  importing  the  masculine  gender 
may  extend  and  be  applied  to  females  as  well  as  males,  and 
the  use  of  the  plural  may  include  also  the  singular,  and 
vice  versa.16 

Sec.  1799.     The  appraisement  of  Cherokee  lands. 

The  lands  belonging  to  the  Cherokee  tribe  of  Indians  in 
Indian  Territory,  except  such  as  are  herein  reserved  from 
allotment,  shall  be  appraised  at  their  true  value :  Provided, 
that  in  the  determination  of  the  value  of  such  land  con- 
sideration shall  not  be  given  to  the  location  thereof,  to  any 
timber  thereon,  or  to  any  mineral  deposits  contained  therein, 
and  shall  be  made  without  reference  to  improvements  which 
may  be  located  thereon. 

The  appraisement,  as  herein  provided,  shall  be  made  by 
the  Commission  to  the  Five  Civilized  Tribes,  under  the  direc- 
tion of  the  secretary  of  the  interior.17 

Sec.  1800.     General  allotment  provisions. 

There  shall  be  allotted  by  the  Commission  to  the  Five 
Civilized  Tribes  and  to  each  citizen  of  the  Cherokee  tribe, 
as  soon  as  practicable  after  the  approval  by  the  secretary 
of  the  interior  of  his  enrollment  as  herein  provided,  land 
equal  in  value  to  one  hundred  and  ten  acres  of  the  average 
allot  table  lands  of  the  Cherokee  Nation,  to  conform  as  nearly 
as  may  be  to  the  areas  and  boundaries  established  by  the 
Government  survey,  which  hind  may  be  selected  by  each 
allotee  so  as  to  include  his  improvements. 

For  the  purpose  of  making  allotments  and  designating 
!ionicsli-;i(]s  hereunder,  the  forty-acre,  or  quarter  of  a  quarter 
section,  subdivision  established  by  the  Government  survey 
may  be  deall  with  as  if  further  subdivided  info  four  equal 
parts  in  the  usual   manner,  thus  making  the  smallest    legal 

";  Ad   of  July  1,   1902,  Spps.   1,  2,  it  Act  of  July  1,  1002,  Sees.  'J  and 

3,  4,  5,  6,  7,  8,  :J2  Stat.  L.  716.  10,  32  Stat.  L.  716. 
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subdivision  ten  acres,  or  a  quarter  of  a  quarter  of  a  quarter 
of  a  section. 

Each  member  of  said  tribe  shall,  at  the  time  of  the  selec- 
tion of  his  allotment,  designate  as  a  homestead  out  of  said 
allotment  land  equal  in  value  to  forty  acres  of  the  average 
allottable  lands  of  the  Cherokee  Nation,  as  nearly  as  may 
be,  which  shall  be  inalienable  during  the  lifetime  of  the 
allotee,  not  exceeding  twenty-one  years  from  the  date  of  the 
certificate  of  allotment.  Separate  certificate  shall  issue  for 
said  homestead.  During  the  time  said  homestead  is  held  by 
the  allotee  the  same  shall  be  nontaxable  and  shall  not  be 
liable  for  any  debt  contracted  by  the  owner  thereof  while 
so  held  by  him. 

Lands  allotted  to  citizens  shall  not  in  any  manner  what- 
ever or  at  any  time  be  incumbered,  taken,  or  sold  to  secure 
or  satisfy  any  debt  or  obligation,  or  be  alienated  by  the 
allotee  or  his  heirs,  before  the  expiration  of  five  years  from 
the  date  of  the  ratification  of  this  act. 

All  lands  allotted  to  the  members  of  said  tribe,  except  such 
land  as  is  set  aside  to  each  for  a  homestead  as  herein  pro- 
vided, shall  be  alienable  in  five  years  after  issuance  of 
patent. 

If  for  any  reason  an  allotment  should  not  be  selected  or  a 
homestead  designated  by  or  on  behalf  of  any  member  of  the 
tribe,  it  shall  be  the  duty  of  said  commission  to  make  said 
selection  and  designation. 

In  the  making  of  allotments  and  in  the  designation  of 
homesteads  for  members  of  said  tribe,  said  commission  shall 
not  be  required  to  divide  lands  into  tracts  of  less  than  the 
smallest  legal  subdivision  provided  for  in  section  twelve 
hereof. 

It  shall  be  unlawful  after  ninety  days  after  the  ratification 
of  this  act  by  the  Cherokees  for  any  member  of  the  Cherokee 
Tribe  to  inclose  or  hold  possession  of,  in  any  manner,  by 
himself  or  through  another,  directly  or  indirectly,  more  lands 
in  value  than  that  of  one  hundred  and  ten  acres  of  average 
allottable  lands  of  the   Cherokee   Nation,   either  for  himself 
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or  for  his  wife,  or  for  each  of  his  minor  children,  if  members 
of  said  tribe;  and  any  member  of  said  tribe  found  in  such 
possession  of  lands,  or  having  the  same  in  any  manner 
inclosed,  after  the  expiration  of  ninety  days  after  the  date 
of  the  ratification  of  this  act,  shall  be  deemed  guilty  of  a 
misdemeanor. 

Any  person  convicted  of  violating  any  of  the  provisions 
of  section  eighteen  of  this  act  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  dollars,  shall  stand  committed 
until  such  fine  and  costs  are  paid  (such  commitment  not  to 
exceed  one  day  for  every  two  dollars  of  said  fine  and 
costs),  and  shall  forfeit  possession  of  any  property  in  ques- 
tion, and  each  day  on  which  such  offense  is  committed  or 
continues  to  exist  shall  be  deemed  a  separate  offense.  The 
United  States  district  attorney  for  the  northern  district  is 
required  to  see  that  the  provisions  of  said  section  eighteen 
are  strictly  enforced,  and  he  shall  immediately,  after  the 
expiration  of  the  ninety  days  after  the  ratification  of  this 
act,  proceed  to  dispossess  all  persons  of  such  excessive  hold- 
ings of  lands  and  to  prosecute  them  for  so  unlawfully  holding 
the  same,  and  the  Commission  to  the  Five  Civilized  Tribes 
shall  have  authority  to  make  investigations  of  all  violations 
of  section  eighteen,  and  make  report  thereon  to  the  United 
States  district  attorney.18 

Sec.   1801.     Death  of  allotee  prior  to  receiving  allotment — 
Descent  of  such  allotment  under  chapter  forty- 
nine  of  Mansfield's  Digest — Selection  of  allotee 
by  executor  or  administrator — By  Dawes  Com- 
mission. 
If  any  person  whose  name  appears  upon  the  roll  prepared 
as  herein   provided    shall    have   died   subsequent  to   the   first 
day   of   September,    nineteen    hundred    and    two,    and    before 
receiving    Ins    allotment,    the    lands    to    which    such     person 


"Act  of  July   1,   1002,  Bees.   11,   12,    13,   14,    15,   1G,   17,   18  and    10, 
32   Stat.   L.   710. 
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would  have  been  entitled,  if  living,  shall  be  allotted  in  his 
name,  and  shall,  with  his  proportionate  share  of  other  tribal 
property,  descend  to  his  heirs  according  to  the  laws  of 
descent  and  distribution  as  provided  in  chapter  forty-nine 
of  Mansfield's  Digest  of  the  Statutes  of  Arkansas:  Pro- 
vided, that  the  allotment  thus  to  be  made  shall  be  selected 
by  a  duly  appointed  administrator  or  executor.  If,  however, 
such  administrator  or  executor  be  not  duly  and  expeditiously 
appointed,  or  fails  to  act  promptly  when  appointed,  or  for 
any  other  cause  such  selection  be  not  so  made  within  a  reason- 
able and  proper  time,  the  Dawes  Commission  shall  designate 
the  lands  thus  to  be  allotted.19 

Sec.  1802.  Effect  of  allotment  certificate — How  placed  in 
possession — All  matters  relative  to  appraise- 
ment and  allotment  of  lands,  how  determined. 

Allotment  certificates  issued  by  the  Dawes  Commission 
shall  be  conclusive  evidence  of  the  right  of  an  allotee  to  the 
tract  of  land  described  therein,  and  the  United  States  Indian 
agent  for  the  Union  Agency  shall,  under  the  direction  of  the 
secretary  of  the  interior,  upon  the  application  of  the  allotee, 
place  him  in  possession  of  his  allotment,  and  shall  remove 
therefrom  all  persons  objectionable  to  him,  and  the  acts 
of  the  Indian  agent  hereunder  shall  not  be  controlled  by  the 
writ  or  process  of  any  court. 

Exclusive  jurisdiction  is  hereby  conferred  upon  the  Com- 
mission to  the  Five  Civilized  Tribes,  under  the  direction  of 
the  secretary  of  the  interior,  to  determine  all  matters  rel- 
ative to  the  appraisement  and  the  allotment  of  lands.20 

Sec.  1803.  Allotments  to  Delaware  Indians  who  are  members 
of  Cherokee  Nation. 

All  Delaware  Indians  who  are  members  of  the  Cherokee 
Nation    shall    take    lands    and    share    in    the    funds    of    the 

19  Act   of  July    1,    1902,   Sec.   20,  20  Act   of  July   1,    1902,   Sees.   21 

32   Stat.   L.  716.  and  22,  32  Stat.  L.  716. 
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tribe,  as  their  rights  may  be  determined  by  the  judgment 
of  the  court  of  claims,  or  by  the  Supreme  Court  if  appealed, 
in  the  suit  instituted  therein  by  the  Delawares  against  the 
Cherokee  Nation,  and  now  pending;  but  if  said  suit  be  not 
determined  before  said  commission  is  ready  to  begin  the 
allotment  of  lands  of  the  tribe  as  herein  provided,  the 
commission  shall  cause  to  be  segregated  one  hundred  and 
fifty-seven  thousand,  six  hundred  acres  of  land,  including 
lands  which  have  been  selected  and  occupied  by  Delawares 
in  conformity  to  the  provisions  of  their  agreement  with  the 
Cherokees  dated  April  eighth,  eighteen  hundred  and  sixty- 
seven,  such  lands  so  to  remain,  subject  to  disposition  accord- 
ing to  such  judgment  as  may  be  rendered  in  said  cause;  and 
said  commission  shall  thereupon  proceed  to  the  allotment  of 
the  remaining  lands  of  the  tribe  as  aforesaid.  Said  commis- 
sion shall,  when  final  judgment  is  rendered,  allot  lands  to 
such  Delawares  in  conformity  to  the  terms  of  the  judgment 
and  their  individual  rights  thereunder.  Nothing  in  this  act 
shall  in  any  manner  impair  the  rights  of  either  party  to 
said  contract,  as  the  same  may  be  finally  determined  by  the 
court,  or  shall  interfere  with  the  holdings  of  the  Delawares 
under  their  contract  with  the  Cherokees  of  April  eighth, 
eighteen  hundred  and  sixty-seven,  until  their  rights  under 
said  contract  are  determined  by  the  courts  in  their  suit  now 
pending  against  the  Cherokees,  and  said  suit  shall  be  ad- 
vanced on  the  dockets  of  said  courts  and  determined  at  the 
earliest  time  practicable.21 

Sec.  1804.     Reservation  of  certain  lands. 

The  following  lands  shall  be  reserved  from  the  allotment 
of  lands  herein  provided  for : 

(a)  All  lands  set  apart  for  town  sites  by  the  provisions 
of  the  act  of  Congress  of  June  twenty-eighth,  eighteen  hun- 
dred and  ninety-eight  (30  Statutes,  p.  495),  the  provisions  of 
the  act  of  Congress  of  May  thirty-first,  nineteen  hundred 
(31  Statutes,  p.  221),  and  by  the  provisions  of  this  act. 

21  Act   of    July    1,    1002,    Sec    2:?.    32  Stat.  L.  716. 
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(&)  All  lands  to  which,  upon  the  date  of  the  ratification 
of  this  act,  any  railroad  company  may,  under  any  treaty  or 
act  of  Congress,  have  a  vested  right  for  right  of  way,  depots, 
station  grounds,  water  stations,  stock  yards,  or  similar  uses 
only,  connected  with  the  maintenance  and  operation  of  the 
railroad. 

(c)  All  lands  selected  for  town  cemeteries  not  to  exceed 
twenty  acres  each. 

(d)  One  acre  of  land  for  each  Cherokee  schoolhouse  not 
included  in  town  sites  or  herein  otherwise  provided  for. 

(e)  Four  acres  for  Willie  Halsell  College  at  Vinita. 

(/)     Four  acres  for  Baptist  Mission  school  at  Tahlequah. 

(g)    Four  acres  for  Presbyterian  school  at  Tahlequah. 

(h)  Four  acres  for  Park  Hill  Mission  school  south  of  Tah- 
lequah. 

(i)  Four  acres  for  Elm  Springs  Mission  school  at  Barren 
Fork. 

(i)     Four  acres  for  D wight  Mission  school  at  Salisaw. 

(k)    Four  acres  for  Skiatook  Mission  near  Skiatook. 

(I)  Four  acres  for  Lutheran  Mission  school  on  Illinois 
River  north  of  Tahlequah. 

(m)  Sufficient  ground  for  burial  purposes  where  neighbor- 
hood cemeteries  are  now  located,  not  to  exceed  three  acres 
each. 

(n)    One  acre  for  each  church  house  outside  of  towns. 

(o)  The  square  now  occupied  by  the  capitol  building  at 
Tahlequah. 

(p)  The  grounds  now  occupied  by  the  national  jail  at 
Tahlequah. 

(q)  The  grounds  now  occupied  by  the  Cherokee  Advocate 
printing  office  at  Tahlequah. 

(r)  Forty  acres  for  the  Cherokee  Male  Seminary  near 
Tahlequah. 

(s)  Forty  acres  for  the  Cherokee  Female  Seminary  at 
Tahlequah. 

(t)  One  hundred  and  twenty  acres  for  the  Cherokee  Or- 
phan  Asylum   on   Grand   River. 
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(it)    Forty  acres  for  colored  high  school  in  Tahlequah  dis- 
trict. 

(f)    Forty  acres  for  the  Cherokee  Insane  Asylum. 

(w)  Four  acres  for  the  school  for  blind,  deaf  and  dumb 
children  near  Fort  Gibson. 

Any  other  school  or  college  in  the  Cherokee  Nation  which 
claims  to  be  entitled  under  the  law  to  a  greater  number  of 
acres  than  is  set  apart  for  said  school  or  college  by  section 
twenty-four   of   this   act   may   have   the   number   of   acres   to 
which  it  is  entitled  by  law.     The  trustees  of  such  school  or 
college  shall,  within  sixty  clays  after  the  ratification  of  this 
act,  make  application  to  the  secretary  of  the  interior  for  the 
number  of  acres  to  which  such  school  or  college   claims  to 
be  entitled,  and  if  the  secretary  of  the  interior  shall  find  that 
such  school  or  college  is,  under  the  laws  and  treaties  of  the 
Cherokee   Nation   in    force   prior   to   the   ratification    of  this 
act,  entitled  to  a  greater  number  of  acres  of  land  than   is 
provided  for  in  this  act,  he  shall  so  determine  and  his  deci- 
sion shall   be  final.      The   amount   so    found   by   the   secretary 
of  the  interior  shall  be  set  apart  for  the  use  of  such  college 
or   school    as   long    as   the   same   may   be   used    for   mission- 
ary  and   educational  purposes:    Provided,   that  the   trustees 
of  such  school  or  college  shall  pay  ten  dollars  per  acre  for 
the  number  of  acres  so  found  by  the  secretary  of  the  interior 
and    which    have    been    heretofore   set    apart   by   act    of   the 
Cherokee  national  council   for  use  of  such  school  or  college 
for  missionary   or  educational  purposes,    and   upon   the   pay- 
ment of  such   sum  within  sixty   days   after  the   decision   of 
the    secretary    of    the    interior    said    college    or    school    may 
receive  a  title  to  such  land.22 

Sec.  1805.     Enrollment  of  citizens  of  Cherokee  Nation. 

The  roll  of  citizens  of  the  Cherokee  Nation  shall  be  made 
as    of   September   first,    nineteen   hundred    and    two,    and   the 

22  Act  of  July   1,    1002,    flee.    24,       32  Stat.  L.  716. 


§  1805  merwine's  trial  of  title  to  land.  1332 

names  of  all  persons  then  living  and  entitled  to  enrollment 
on  that  date  shall  be  placed  on  said  roll  by  the  Commission 
to  the  Five  Civilized  Tribes. 

The  names  of  all  persons  living  on  the  first  day  of  Sep- 
tember, nineteen  hundred  and  two,  entitled  to  be  enrolled 
as  provided  in  section  twenty-five  hereof,  shall  be  placed 
upon  the  roll  made  by  said  commission,  and  no  child  born 
thereafter  to  a  citizen,  and  no  white  person  who  has  inter- 
married with  a  Cherokee  citizen  since  the  sixteenth  day  of 
December,  eighteen  hundred  and  ninety-five,  shall  be  entitled 
to  enrollment  or  to  participate  in  the  distribution  of  the 
tribal  property  of  the  Cherokee  Nation. 

Such  rolls  shall  in  all  other  respects  be  made  in  strict 
compliance  with  the  provisions  of  section  twenty-one  of  the 
act  of  Congress  approved  June  twenty-eighth,  eighteen  hun- 
dred and  ninety-eight  (30  Statutes,  p.  495),  and  the  act  of 
Congress  approved  May  thirty-first,  nineteen  hundred  (31 
Statutes,  p.  221). 

No  person  whose  name  appears  upon  the  roll  made  by  the 
Dawes  Commission  as  a  citizen  or  freedman  of  any  other 
tribe  shall  be  enrolled  as  a  citizen  of  the  Cherokee  Nation. 

For  the  purpose  of  expediting  the  enrollment  of  the  Cher- 
okee citizens  and  the  allotment  of  lands  as  herein  provided, 
the  said  commission  shall,  from  time  to  time,  and  as  soon 
as  practicable,  forward  to  the  secretary  of  the  interior  lists 
upon  which  shall  be  placed  the  names  of  those  persons  found 
by  the  commission  to  be  entitled  to  enrollment.  The  lists 
thus  prepared,  when  approved  by  the  secretary  of  the 
interior,  shall  constitute  a  part  and  parcel  of  the  final  roll 
of  citizens  of  the  Cherokee  tribe,  upon  which  allotment  of 
land  and  distribution  of  other  tribal  property  shall  be  made. 
"When  there  shall  have  been  submitted  to  and  approved  by 
the  secretary  of  the  interior  lists  embracing  the  names  of 
all  those  lawfully  entitled  to  enrollment,  the  roll  shall  be 
deemed  complete.  The  roll  so  prepared  shall  be  made  in 
quadruplicate,  one  to  be  deposited  with  the  secretary  of  the 
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interior,  one  with  the  commisssioner  of  Indian  affairs,  one 
with  the  principal  chief  of  the  Cherokee  Nation,  and  one  to 
remain  with  the  Commission  to  the  Five  Civilized  Tribes. 

During  the  months  of  September  and  October,  in  the  year 
nineteen  hundred  and  two,  the  Commission  to  the  Five  Civ- 
ilized Tribes  may  receive  applications  for  enrollment  of  such 
infant  children  as  may  have  been  borne  to  recognized  and 
enrolled  citizens  of  the  Cherokee  Nation  on  or  before  the 
first  day  of  September,  nineteen  hundred  and  two,  but  the 
application  of  no  person  whomsoever  for  enrollment  shall 
be  received  after  the  thirty-first  day  of  October,  nineteen 
hundred  and  two. 

No  person  whose  name  does  not  appear  upon  the  roll  pre- 
pared as  herein  provided  shall  be  entitled  to  in  any  manner 
participate   in   the   distribution   of  the   common   property   of 
the   Cherokee  tribe,  and  those  whose  names  appear  thereon 
shall  participate  in  the  manner  set  forth  in  this  act:    Pro- 
vided, that  no  allotment  of  land  or  other  tribal  property  shall 
be  made  to  any  person,  or  to  the  heirs  of  any  person,  whose 
name  is  on  said  roll  and  who  died  prior  to  the  first  day  of 
September,   nineteen   hundred   and   two.     The   right   of  such 
person  to  any  interest  in  the  lands  or  other  tribal  property 
shall  be  deemed   to  have  become   extinguished   and   to   have 
passed  to  the  tribe  in  general  upon  his  death  before  said  date, 
and  any  person  or  persons  who  may  conceal  the  death  of  any- 
one on  said  roll  as  aforesaid  for  the  purpose  of  profiting  by 
said    concealment,    and    who    shall    knowingly    receive    any 
portion  of  any  land  or  other  tribal   property,  or  of  the  pro- 
ceeds so  arising  from  any  allotment  prohibited   by   this  sec- 
tion,   shall    be    deemed    guilty    of    a     felony,    and    shall    be 
proceeded    against    as    may    be    provided    in    olher    cases    of 
felony,  and  the  penalty   for  this  offense  shall  be  confinement 
at   hard    labor   for   a    period    of  not   less   than   one   year   nor 
more   than    five   years,    and    in    addition   thereto   a    forfeiture 
to  the  Cherokee   Nation   of  the  lands,  other  tribal   property, 
and  proceeds  so  obtained.28 
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Sec.  1806.     Regulations  for  schools. 

The  Cherokee  school  fund  shall  be  used,  under  the  direc- 
tion of  the  secretary  of  the  interior,  for  the  education  of 
children  of  Cherokee  citizens,  and  the  Cherokee  schools  shall 
be  conducted  under  rules  prescribed  by  him  according  to 
Cherokee  laws,  subject  to  such  modifications  as  he  may 
deem  necessary  to  make  the  schools  most  effective  and  to 
produce  the  best  possible  results ;  said  schools  to  be  under 
the  supervision  of  a  supervisor  appointed  by  the  secretary 
and  a  school  board  elected  by  the  national  council. 

All  teachers  shall  be  examined  by  said  supervisor,  and  said 
school  board  and  competent  teachers  and  other  persons  to 
be  engaged  in  and  about  the  schools  with  good  moral  char- 
acter only  shall  be  employed ;  but  where  all  qualifications 
are  equal,  preference  shall  be  given  to  citizens  of  the  Cher- 
okee Nation  in  such  employment. 

All  moneys  for  carrying  on  the  schools  shall  be  appropri- 
ated by  the  Cherokee  national  council,  not  to  exceed  the 
amount  of  the  Cherokee  school  fund ;  but  if  the  council  fail 
or  refuse  to  make  the  necessary  appropriations,  the  secretary 
of  the  interior  may  direct  the  use  of  a  sufficient  amount  of 
the  school  fund  to  pay  all  necessary  expenses  for  the  efficient 
conduct  of  the  schools,  strict  account  therefor  to  be  rendered 
to  him  and  the  principal  chief. 

All  accounts  for  expenditures  in  carrying  on  the  schools 
shall  be  examined  and  approved  by  said  supervisor,  and  also 
by  the  general  superintendent  of  Indian  schools  in  the 
Indian  Territory,  before  payment  thereof  is  made. 

The  interest  arising  from  the  Cherokee  orphan  fund  shall 
be  used,  under  the  direction  of  the  secretary  of  the  interior, 
for  maintaining  the  Cherokee  Orphan  Asylum  for  the  benefit 
of  the  Cherokee  orphan  children.24 

23  Act  of  July   1,   1902,   Sees.   35,  ?*  Act  of  July   1,    1902,   Sees.  25, 

26,   27,   28,   29,   30,   31,   32   Stat.   L.       26,  27,  28,  29. 
716. 
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Sec.  1807.     Public  roads. 

Public  highways  or  roads  two  rods  in  width,  being  one  rod 
on  each  side  of  the  section  line,  may  be  established  along  all 
section  lines  without  any  compensation  being  paid  therefor, 
and  all  allotees,  purchasers,  and  others  shall  take  the  title 
to  such  lands  subject  to  this  provision;  and  public  highways 
or  roads  may  be  established  elsewhere  whenever  necessary 
for  the  public  good,  the  actual  value  of  the  land  taken  else- 
where than  along  section  lines  to  be  determined  under  the 
direction  of  the  secretary  of  the  interior  while  the  tribal 
government  continues  and  to  be  paid  by  the  Cherokee  Nation 
during  that  time;  and  if  buildings  or  other  improvements 
are  damaged  in  consequence  of  the  establishment  of  such 
public  highways  or  roads,  whether  along  section  lines  or 
elsewhere,  such  damages,  during  the  continuance  of  the 
tribal  government,  shall  be  determined  and  paid  for  in  the 
same  manner.25 

Sec.  1808.  Town  site  regulations — Right  of  person  in  pos- 
session to  purchase  lot — Sale  of  lots  not  im- 
proved and  not  in  possession  of  anyone. 

The  lands  which  may  hereafter  be  set  aside  and  reserved 
for  town  sites  upon  the  recommendation  of  the  Dawes  Com- 
mission under  the  provisions  of  the  act  of  Congress,  approved 
May  thirty-first,  nineteen  hundred  (31  Statutes,  p.  221),  shall 
embrace  such  acreage  as  may  be  necessary  for  the  present 
needs  and  reasonable  prospective  growtli  of  such  town  sites, 
not  to  exceed  six  hundred  and  forty  acres  for  each  town  site. 

Whenever  any  tract  of  land  shall  be  set  aside  by  the  sec- 
retary of  the  interior  for  town  site  purposes,  as  provided  in 
said  act  of  May  thirty-first,  nineteen  hundred,  or  by  the 
terms  of  this  act,  which  is  occupied  at  the  time  of  such 
segregation  by  any  member  of  the  Cherokee  Nation,  such 
occupant  shall  be  allowed  to  purchase  any  lot  upon  which 
he    then    lias    improvements    other    than    fences,    tillage    and 

25  Act  of  July  1,  1902,  Sec.  37,  32   Stat.  L.  716. 
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temporary  improvements,  in  accordance  with  the  provisions 
of  the  act  of  June  twenty-eighth,  eighteen  hundred  and 
ninety-eight  (30  Statutes,  p.  495),  or,  if  he  so  elects,  the  lot 
will  be  sold  under  rules  and  regulations  to  be  prescribed  by 
the  secretary  of  the  interior,  and  he  shall  be  fully  com- 
pensated for  his  improvements  thereon  out  of  the  funds  of 
the  tribe  arising  from  the  sale  of  the  town  sites,  the  value 
of  such  improvements  to  be  determined  by  a  board  of 
appraisers,  one  member  of  which  shall  be  appointed  by  the 
secretary  of  the  interior,  one  by  the  chief  executive  of  the 
tribe,  and  one  by  the  occupant  of  the  land,  said  board  of 
appraisers  to  be  paid  such  compensation  for  their  services 
as  may  be  determined  by  the  secretary  of  the  interior  out  of 
any  appropriations  for  surveying,  laying  out,  platting  and 
selling  town  sites. 

All  town  sites  which  may  hereafter  be  set  aside  by  the 
secretary  of  the  interior  on  the  recommendation  of  the  Com- 
mission to  the  Five  Civilized  Tribes,  under  the  provisions  of 
the  act  of  Congress  approved  May  thirty-first,  nineteen  hun- 
dred (31  Statutes,  p.  221),  with  the  additional  acreage  added 
thereto,  as  well  as  all  town  sites  set  aside  under  the  provi- 
sions of  this  act  having  a  population  of  less  than  two  hun- 
dred, shall  be  surveyed,  laid  out,  platted,  appraised  and 
disposed  of  in  like  manner,  and  with  like  preference  rights 
accorded  to  owners  of  improvements  as  other  town  sites  in 
the  Cherokee  Nation  are  surveyed,  laid  out,  platted,  appraised 
and  disposed  of  under  the  act  of  Congress  of  June  twenty- 
eighth,  eighteen  hundred  and  ninety-eight  (30  Statutes,  p. 
495),  as  modified  or  supplemented  by  the  act  of  May  thirty- 
first,  nineteen  hundred :  Provided,  that  as  to  the  town  sites 
set  aside  as  aforesaid  the  owner  of  the  improvements  shall 
be  required  to  pay  the  full  appraised  value  of  the  lot  instead 
of  the  percentage  named  in  said  act  of  June  twenty-eighth, 
eighteen  hundred  and  ninety-eight   (30  Statutes,  p.  495). 

Any  person  being  in  possession  or  having  the  right  to  the 
possession  of  any  town  lot,  or  lots,  as  surveyed  and  platted 
under  the  direction  of  the  secretary  of  the  interior,  in  ac- 
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cordance  with  the  act  of  Congress,  approved  May  thirty-first, 
nineteen  hundred  (31  Statutes,  p.  221),  the  occupancy  of 
which  lot  or  lots  was  originally  acquired  under  any  town 
site  act  of  the  Cherokee  Nation,  and  owning  improvements 
thereon,  other  than  temporary  buildings,  fencing,  or  tillage, 
shall  have  the  right  to  purchase  the  same  at  one-fourth  of 
the  appraised  value  thereof. 

Any  person  being  in  possession  of,  or  having  the  right  to 
the  possession  of,  any  town  lot  or  lots,  as  surveyed  and 
platted  under  the  direction  of  the  secretary  of  the  interior, 
in  accordance  with  the  act  of  Congress,  approved  May  thirty- 
first,  nineteen  hundred  (31  Statutes,  p.  221),  the  occupancy 
of  which  lot  or  lots  was  originally  acquired  under  any  town 
site  act  of  the  Cherokee  Nation,  and  not  having  any  improve- 
ments thereon,  shall  have  the  right  to  purchase  the  same 
at  one-half  of  the  appraised  value  thereof. 

Any  citizen  in  rightful  possession  of  any  town  lot  having 
improvements  thereon  other  than  temporary  buildings,  fencing 
and  tillage,  the  occupancy  of  which  has  not  been  acquired 
under  tribal  laws,  shall  have  the  right  to  purchase  same  by 
paying  one-half  the  appraised  value  thereof:  Provided,  that 
any  other  person  in  undisputed  possession  of  any  town  lot 
having  improvements  thereon  other  than  temporary  buildings, 
fencing  and  tillage,  the  occupancy  of  which  has  not  been 
acquired  under  tribal  laws,  shall  have  the  right  to  purchase 
such  lot  by  paying  the  appraised  value  thereof. 

All  lots  not  having  thereon  improvements  other  than  tem- 
porary buildings,  fencing  and  tillage,  the  sale  or  disposition 
of  which  is  not  herein  otherwise  specifically  provided  for,  shall 
be  sold  within  twelve  months  after  appraisemenl  under  the 
direction  of  the  secretary  of  the  interior  after  due  advertise- 
ment, at  public  auction,  to  the  highest  bidder,  at  not  less  than 
their  appraised  value. 

When  the  appraisement  of  any  town  lot  is  made  and  ap- 
proved, the  town  site  commission  shall  notify  the  claimant 
thereof  of  the  amount  of  appraisement  and  he  shall  within 
sixty  days  thereafter,  make  payment  of  ten  per  centum  of 


§  1808  merwine's  trial  of  title  to  land.  1338 

the  amount  due  for  the  lot,  and  four  months  thereafter  he 
shall  pay  fifteen  per  centum  additional,  and  the  remainder 
of  the  purchase  money  he  shall  pay  in  three  equal  annual 
installments  without  interest;  but  if  the  claimant  of  any 
such  lot  fail  to  purchase  same  or  make  the  first  and  second 
payments  aforesaid  or  make  any  other  payment  within  the 
time  specified,  the  lot  and  improvements  shall  be  sold  at 
public  auction  to  the  highest  bidder,  under  the  direction  of 
the  secretary  of  the  interior  at  a  price  not  less  than  its 
appraised  value. 

When  any  improved  lot  shall  be  sold  at  public  auction  be- 
cause of  the  failure  of  the  person  owning  improvements 
thereon  to  purchase  same  within  the  time  allowed  in  said 
act  of  Congress,  approved  June  twenty-eighth,  eighteen  hun- 
dred and  ninety-eight  (30  Statutes,  p.  495),  said  improve- 
ments shall  be  appraised  by  a  committee,  one  member  of 
which  shall  be  selected  by  the  owner  of  the  improvements 
and  one  member  by  the  purchaser  of  said  lot ;  and  in  case 
the  said  committee  is  not  able  to  agree  upon  the  value  of 
said  improvements,  the  committee  may  select  a  third  member, 
and  in  that  event  the  determination  of  the  majority  of  the 
committee  shall  control.  Said  committee  of  appraisement 
shall  be  paid  such  compensation  for  their  services  by  the  two 
parties  in  interest,  share  and  share  alike,  as  may  be  agreed 
upon,  and  the  amount  of  said  appraisement  shall  be  paid  by 
the  purchaser  of  the  lot  to  the  owner  of  the  improvements  in 
cash  within  thirty  days  after  the  decision  of  the  committee 
of  appraisement. 

The  purchaser  of  any  unimproved  town  lots  sold  at  public 
auction  shall  pay  twenty-five  per  centum  of  the  purchase 
money  at  the  time  of  the  sale  and  within  four  months  there- 
after he  shall  pay  twenty-five  per  centum  additional,  and  the 
remainder  of  the  purchase  money  he  shall  pay  in  two  equal 
annual  installments  without  interest. 

Such  towns  in  the  Cherokee  Nation  as  may  have  a  popula- 
tion of  less  than  two  hundred  people  not  otherwise  provided 
for    and    which    in    the    judgment    of    the    secretary    of    the 


1339  CHEROKEE   ALLOTMENT   LAW.  §  1808 

interior  should  be  set  aside  as  town  sites  shall  have  their 
limits  defined  as  soon  as  practicable  after  the  approval  of 
this  act  in  the  same  manner  as  provided  for  other  town  sites. 
The  town  authorities  of  any  town  site  in  said  Cherokee 
Nation  may  select  and  locate  subject  to  the  approval  of  the 
secretary  of  the  interior,  a  cemetery  within  suitable  distance 
from  said  town,  to  embrace  such  number  of  acres  as  may  be 
deemed  necessary  for  such  purpose.  The  town  site  commis- 
sion shall  appraise  the  same  at  its  true  value  and  the  town 
may  purchase  the  same  within  one  year  from  the  approval 
of  the  survey  by  paying  the  appraised  value.  If  any  citizen 
have  improvements  thereon  said  improvements  shall  be 
appraised  by  said  town  site  commission  and  paid  for  by  the 
town :  Provided,  that  lands  already  laid  out  by  tribal  author- 
ities for  cemeteries  shall  be  included  in  the  cemeteries  herein 
provided  for  without  cost  to  the  towns  and  the  holdings  of 
the  burial  lots  therein  now  occupied  for  such  purpose  shall 
in  no  wise  be  disturbed:  And  provided  further,  that  any 
park  laid  out  and  surveyed  in  any  town  shall  be  duly  ap- 
praised at  a  fair  valuation,  and  the  inhabitants  of  said  town 
shall,  within  one  year  after  the  approval  of  the  survey  and 
the  appraisement  of  said  park  by  the  secretary  of  the  interior, 
pay  the  appraised  value  to  the  proper  officer  for  the  benefit 
of  the  tribe. 

The  United  States  shall  pay  all  expenses  incident  to  sur- 
veying, platting  and  disposition  of  town  lots,  and  all  allot- 
ments of  lands  made  under  the  provisions  of  this  plan  of 
allotment,  except  where  the  town  authorities  may  have  been 
or  may  be  duly  authorized  to  survey  and  plat  their  respective 
towns  at  the  expense  of  such  towns. 

No  taxes  shall  be  assessed  by  any  town  government  against 
any  town  lot  remaining  unsold,  but  taxes  may  be  assessed 
againsl  any  town  lot  sold  as  herein  provided. 

If  the  purchaser  of  any  town  lot  fail  to  make  payment  of 
any  sum  Avium  due  the  same  shall  thereafter  bear  six  per 
centum  interest  per  annum  until  paid. 
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All  lots  or  parts  of  lots  not  exceeding  fifty  by  one  hundred 
and  fifty  feet  in  size,  upon  which  church  houses  and  parsonages 
have  been  erected  and  which  are  occupied  as  such  at  the 
time  of  appraisement,  shall  be  conveyed  gratuitously  to  the 
churches  to  which  such  improvements  belong,  and  if  such 
churches  have  inclosed  other  adjoining  lots  actually  necessary 
for  their  use,  they  may  purchase  the  same  by  paying  the 
appraised  value  thereof. 

Whenever  the  chief  executive  of  the  Cherokee  Nation  fails 
or  refuses  to  appoint  a  town  site  commissioner  for  any  town, 
or  to  fill  any  vacancy  caused  by  the  neglect  or  refusal  of 
the  town  site  commissioners  appointed  by  the  chief  execu- 
tive to  qualify  or  act,  or  otherwise,  the  secretary  of  the 
interior,  in  his  discretion,  may  appoint  a  commissioner  to  fill 
the  vacancy  thus  created. 

The  purchaser  of  any  town  lot  may  at  any  time  pay  the 
full  amount  of  the  purchase  money  and  he  shall  thereupon 
receive  title  therefor. 

Any  person  may  bid  for  and  purchase  any  lot  sold  at  pub- 
lic auction  as  herein  provided. 

The  United  States  may  purchase  in  any  town  in  the 
Cherokee  Nation  suitable  lands  for  courthouses,  jails,  or 
other  necessary  public  purposes  for  its  use  by  paying  the 
appraised  value  thereof,  the  same  to  be  selected  under  the 
direction  of  the  department  for  whose  use  such  lands  are 
needed,  and  if  any  person  have  improvements  thereon  the 
same  shall  be  appraised  in  like  manner  as  other  town  prop- 
erty, and  shall  be  paid  for  by  the  United  States.26 

Sec.   1809.     Conveyance  to  allotee   of  allotment — Record   of 
his  title. 

The  secretary  of  the  interior  shall  furnish  the  principal 
chief  with  blank  patents  necessary  for  all  conveyances  herein 
provided  for,  and  when  any  citizen  receives  his  allotment  of 

28  Act  of  July  1,  1902,  Sees.  So  to    57,  inclusive,  each  paragraph  a  sec- 
tion, 32  Stat.  L.  716. 
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land,  or  when  any  allotment  has  been  so  ascertained  and 
fixed  that  title  should  under  the  provisions  of  this  act  be 
conveyed  the  principal  chief  shall  thereupon  proceed  to 
execute  and  deliver  to  him  a  patent  conveying  all  the  right, 
title  and  interest  of  the  Cherokee  Nation,  and  of  all  other 
citizens,  in  and  to  the  lands  embraced  in  his  allotment  cer- 
tificate. 

All  conveyances  shall  be  approved  by  the  secretary  of  the 
interior,  which  shall  serve  as  a  relinquishment  to  the  grantee 
of  all  the  right,  title  and  interest  of  the  United  States  in 
and  to  the  lands  embraced  in  his  patent. 

Any  allotee  accepting  such  patent  shall  be  deemed  to 
assent  to  the  allotment  and  conveyance  of  all  the  lands  of 
the  tribe  as  provided  in  this  act  and  to  relinquish  all  his 
right,  title  and  interest  to  the  same,  except  in  the  proceeds 
of  lands  reserved  from  allotment. 

The  acceptance  of  patents  for  minors  and  incompetents  by 
persons  authorized  to  select  their  allotments  for  them  shall 
be  deemed  sufficient  to  bind  such  minors  and  incompetents 
as  to  the  conveyance  of  all  other  lands  of  the  tribe. 

All  patents,  when  so  executed  and  approved,  shall  be  filed 
in  the  office  of  the  Dawes  Commission,  and  recorded  in  a 
book  provided  for  the  purpose,  until  such  time  as  Congress 
shall  make  other  suitable  provision  for  record  of  land  titles, 
without  expense  to  the  grantee,  and  such  records  shall  have 
like  effect  as  other  public  records.27 

Sec.  1810.     Termination  of  tribal  government— Collection  of 
revenues  belonging  to  tribe— Funds  of  tribe  to 

be   paid    out   under    directions    of   secretary 

Miscellaneous. 
The   tribal    government   of   the   Cherokee   Nation    shall   not 

continue   longer   than   March   fourth,   nineteen    hundred   and 

six. 

The  collection  of  all  revenues  of  whatsoever  character  be- 
longing to  the  tribe  shall  be  made  by  an  officer  appointed  by 

27  Act  of  July   1,    1902,   Sees.   58,    59,    00.    Gl,   62,   32    Stat.   L.   710. 
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the  secretary  of  the  interior  under  rules  and  regulations  to 
be  prescribed  by  the  said  secretary. 

All  things  necessary  to  carry  into  effect  the  provisions  of 
this  act,  not  otherwise  herein  specifically  provided  for,  shall 
be  done  under  the  authority  and  direction  of  the  secretary 
of  the  interior. 

All  funds  of  the  tribe  and  all  moneys  accruing  under  the 
provisions  of  this  act,  shall  be  paid  out  under  the  direction 
of  the  secretary  of  the  interior  and  when  required  for  per 
capita  payments  shall  be  paid  directly  to  each  individual  by 
an  appointed  officer  of  the  United  States,  under  the  direction 
of  the  secretary  of  the  interior. 

The  secretary  of  the  interior  shall  cause  to  be  paid  all  just 
indebtedness  of  said  tribe  existing  at  the  date  of  the  ratifica- 
tion of  this  act  which  may  have  lawfully  been  contracted, 
and  warrants  therefor  regularly  issued  upon  the  several 
funds  of  the  tribe,  as  also  warrants  drawn  by  authority  of 
law  hereafter  and  prior  to  the  dissolution  of  the  tribal 
government,  such  payments  to  be  made  from  any  funds  in 
the  United  States  Treasury  belonging  to  said  tribe,  and  all 
such  indebtedness  of  the  tribe  shall  be  paid  in  full  before 
any  pro  rata  distribution  of  the  funds  of  the  tribe  shall  be 
made.  The  secretary  of  the  interior  shall  make  such  pay- 
ments at  the  earliest  time  practicable  and  he  shall  make  all 
needed  rules  and  regulations  to  carry  this  provision  into 
effect.28 

Sec.  1811.    Court  of  claims— Appeal— Contests. 

Jurisdiction  is  hereby  conferred  upon  the  court  of  claims 
to  examine,  consider  and  adjudicate,  with  a  right  of  appeal 
to  the  Supreme  Court  of  the  United  States  by  any  party  in 
interest  feeling  aggrieved  at  the  decision  of  the  court  of 
claims,  any  claim  which  the  Cherokee  tribe,  or  any  band 
thereof,  arising  under  treaty  stipulations,  may  have  against 

28  Act  of  July  1,   1902,   Sees.   -53,    64,    65,   66,    67,   32   Stat.   L.    716. 
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the  United  States,  upon  which  suit  shall  be  instituted  within 
two  years  after  the  approval  of  this  act ;  and  also  to  examine, 
consider  and  adjudicate  any  claim  which  the  United  States 
may  have  against  said  tribe,  or  any  band  thereof.  The 
institution,  prosecution,  or  defense,  as  the  case  may  be,  on 
the  part  of  the  tribe  or  any  band,  of  any  such  suit,  shall 
be  through  attorneys  employed  and  to  be  compensated  in  the 
manner  prescribed  in  sections  twenty-one  hundred  and  three 
to  twenty  one  hundred  and  six,  both  inclusive,  of  the  Revised 
Statutes  of  the  United  States,  the  tribe  acting  through  its 
principal  chief  in  the  employment  of  such  attorneys,  and  the 
band  acting  through  a  committee  recognized  by  the  secretary 
of  the  interior.  The  court  of  claims  shall  have  full  authority, 
by  proper  orders  and  process,  to  make  parties  to  any  such 
suit  all  persons  whose  presence  in  the  litigation  it  may  deem 
necessary  or  proper  to  the  final  determination  of  the  matter 
in  controversy,  and  any  such  suit  shall,  on  motion  of  either 
party,  be  advanced  on  the  docket  of  either  of  said  courts 
and  be  determined  at  the  earliest  practicable  time.29 

After  the  expiration  of  nine  months  after  the  date  of  the 
original  selection  of  an  allotment  by  or  for  any  citizen  of 
the  Cherokee  tribe  as  provided  in  this  act,  no  contest  shall 
be  instituted  against  such  selection,  and  as  early  thereafter 
as  practicable  patent  shall  issue  therefor.30 

Sec.  1812.     Selection  of  allotments  for  minors,  incompetents, 
prisoners. 

Allotments  may  be  selected  and  homesteads  designated  for 
minors  by  the  father  or  mother,  if  citizens,  or  by  a  guardian, 
or  curator,  or  the  administrator  having  charge  of  their  estate, 
in  the  order  named;  and  for  prisoners,  convicts,  aged  and 
infirm  persons,  and  soldiers  and  sailors  of  the  United  States 
on  duty  outside  of  the  Indian  Territory,  by  duly  appointed 
agents    under    power    of   attorney;    and    for    incompetents    by 

2»  Aft   of  July    l,    1902,   Sec.  OS,  bo  \h  ,,f  July  1,  1902,  Sec.  69,  39 

32  Stat.  L.  710.  Stat.  L.  710. 
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guardians,  curators,  or  other  suitable  persons  akin  to  them; 
but  it  shall  be  the  duty  of  said  commission  to  see  that  said 
selections  are  made  for  the  best  interests  of  such  parties.31 

Sec.  1813.    Allotee  taking-  lands  located  around  seminaries — 
Fences  and  buildings  thereon. 

Any  allotee  taking  as  his  allotment  lands  located  around 
the  Cherokee  National  Male  Seminary,  the  Cherokee  National 
Female  Seminary,  or  Cherokee  Orphan  Asylum  which  have 
not  been  reserved  from  allotment  as  herein  provided,  and 
upon  which  buildings,  fences,  or  other  property  of  the 
Cherokee  Nation  are  located,  such  buildings,  fences,  or  other 
property  shall  be  appraised  at  the  true  value  thereof  and 
be  paid  for  by  the  allotee  taking  such  lands  as  his  allotment, 
and  the  money  to  be  paid  into  the  treasury  of  the  United 
States  to  the  credit  of  the  Cherokee  Nation.32 

Sec.  1814.     Leases  for  agricultural  and  grazing  purposes. 

Cherokee  citizens  may  rent  their  allotments  when  selected 
for  a  term  not  to  exceed  one  year  for  grazing  purposes 
only,  and  for  a  period  not  to  exceed  five  years  for  agricul- 
tural purposes,  but  without  any  stipulation  or  obligation  to 
renew  the  same ;  but  leases  for  a  period  longer  than  one 
year  for  grazing  purposes  and  for  a  period  longer  than  five 
years  for  agricultural  purposes  and  for  mineral  purposes 
may  also  be  made  with  the  approval  of  the  secretary  of  the 
interior  and  not  otherwise.  Any  agreement  or  lease  of  any 
kind  or  character  violative  of  this  section  shall  be  absolutely 
void  and  not  susceptible  of  ratification  in  any  manner,  and 
no  rule  of  estoppel  shall  ever  prevent  the  assertion  of  its 
invalidity.  Cattle  grazed  upon  leased  allotments  shall  not 
be  liable  to  any  tribal  tax,  but  when  cattle  are  introduced 
into  the  Cherokee  Nation  and  grazed  on  lands  not  selected 
as  allotments  by  citizens  the  secretary   of  the  interior   shall 


3i  Act   of   July    1,    1902,    Sec.    70,  32  Act   of   July   1,    1902,    Sec.    71, 

32  Stat.  L.  716.  32   Stat.  L.  716. 
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collect  from  the  owners  thereof  a  reasonable  grazing  tax 
for  the  benefit  of  the  tribe,  and  section  twenty-one  hundred 
and  seventeen  of  the  Revised  Statutes  of  the  United  States 
shall  not  hereafter  apply  to  Cherokee  lands.33 

Sec.  1815.  Provision  of  act  of  June  twenty-eighth,  eighteen 
hundred  and  ninety-eight,  not  to  affect  certain 
lands  and  property. 

The  provisions  of  section  thirteen  of  the  act  of  Congress 
approved  June  twenty-eighth,  eighteen  hundred  and  ninety- 
eight,  entitled  "An  act  for  the  protection  of  the  people  of 
the  Indian  Territory,  and  for  other  purposes,"  shall  not 
apply  to  or  in  any  manner  affect  the  lands  or  other  property 
of  said  tribe,  and  no  act  of  Congress  or  treaty  provision 
inconsistent  with  this  agreement  shall  be  in  force  in  said 
nation  except  sections  fourteen  and  twenty-seven  of  said  last 
mentioned  act,  which  shall  continue  in  force  as  if  this  agree- 
ment had  not  been  made.34 

Sec.  1816.    Provisions  as  to  the  taking  effect  of  this  act. 

This  act  shall  not  take  effect  or  be  of  any  validity  until 
ratified  by  a  majority  of  the  whole  number  of  votes  cast 
by  the  legal  voters  of  the  Cherokee  Nation  in  the  manner 
following: 

The  principal  chief  shall,  within  ten  days  after  the  passage 
of  this  a«t  by  Congress,  make  public  proclamation  that  the 
same  shall  be  voted  upon  at  a  special  election  to  be  held  for 
that  purpose  within  thirty  days  thereafter,  on  a  certain  date 
therein  named,  and  he  shall  appoint  such  officers  and  make 
such  other  provisions  as  may  be  necessary  for  holding  such 
election.  The  votes  cast  at  such  election  shall  be  forthwith 
duly  certified  as  required  by  Cherokee  law,  and  the  votes 
shall  be  counted  by  the  Cherokee  national  council,  if  then  in 
session,  and  if  not  in  session,  the  principal  chief  shall   con- 

88  Act  of   July    1,    1002,   Sec.    72,  ^  Act    of   July    1,    1902,   Pec.   73, 

32  Stat.  L.  716.  32  Stat.  L.  716. 
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vene  an  extraordinary  session  for  the  purpose,  in  the  presence 
of  a  member  of  the  Commission  to  the  Five  Civilized  Tribes, 
and  said  member  and  the  principal  chief  shall  jointly  make 
certificate  thereof  and  proclamation  of  the  result,  and  trans- 
mit the  same  to  the  President  of  the  United  States.35 

35  Approved  July  1,  1902,  Sees.  74   and  75,   Stat.  L.  716. 
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Sec.  1817.     General  principles. 

Tn  this  chapter,  special  mention  is  made  of  the  cases  ap- 
plicable to  the  Federal  law  controlling  the  lands  of  the 
Cherokee  Nation.  But  it  should  be  understood  that  the  deci- 
sions arising  under  the  allotment  laws  of  any  of  the  Five 
Civilized  Tribes  are  just  as  much  applicable  to  one  of  these 
nations  as  to  any  of  the  others,  special  prominence  is  given 
to  the  cases  arising  under  the  lands  allotted  to  members  of 
the   Creek    Nation,    for   several    reasons,    chief   among   which 

are  that  the  courts  seem  to  have  been  called  by  the  allotees 
1347 
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there  to  decide  questions  more  often  than  in  any  of  the 
other  of  the  Five  Civilized  Tribes,  and,  because  the  writer 
has  had  more  experience  with  the  land  laws  there  and  the 
courts  in  that  section  than  elsewhere  in  this  State.  It  might 
be  well  to  here  state  that  the  principles  set  forth  and  dis- 
cussed under  land  laws  for  the  Creek  Nation,  are  in  most 
cases  applicable  to  any  of  the  other  of  the  Five  .Civilized 
Tribes,  except,  in  cases  where  the  Federal  law  is  made 
applicable  to  the  Creek  Nation  only. 

Sec.  1818.     The  Cherokee  statute  of  descent  and  distribution. 

The  Legislature  of  the  Cherokee  Nation  passed  the  follow- 
ing upon  the  subject  of  descent  and  distribution : 

Whenever  any  person  shall  die  possessed  of  property  not 
devised,  the  same  shall  descend  in  the  following  order, 
to-wit : 

1.  In  equal  parts  to  the  husband  or  wife,  and  the  children 
of  such  intestate,  and  their  descendants ;  the  descendants  of  a 
deceased  child,  or  grandchild,  to  take  the  share  of  the 
deceased  parent  equally  among  them. 

2.  To  the  father  and  mother  equally,  or  to  the  survivor 
of  them. 

3.  In  equal  parts  to  the  brothers  and  sisters  of  such 
intestate,  and  their  descendants ;  the  descendants  of  brothers 
and  sisters,  to  take  the  share  of  the  deceased  parent  equally 
among   them. 

4.  "When  there  are  none  of  the  foregoing  persons  to  in- 
herit, the  property  of  such  deceased  person  shall  go  to  his 
next  of  kin  by  blood.  Kindred  of  the  whole  blood  and  half 
blood,  in  the  same  degree,  shall  inherit  equally. 

5.  The  property  of  intestates,  who  have  no  surviving 
relative  to  inherit  as  above,  shall  escheat  to  the  treasury  of 
the  nation,  to  be  placed  to  the  credit  of  the  surplus  fund.1 

Mr.  Bledsoe,  in  his  valuable  and  most  useful  work  on 
Indian  Land  Laws,  has  said  of  the  law  of  descent  for  the 
Cherokee  Nation : 

i  Section    518,   Laws    of   Cherokee    Nation,    1892;    see,    also,    Bledsoe's 
Indian   Land   Laws,    Sec.    504. 
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"Section  twenty  of  the  Cherokee  Agreement  is  in  substan- 
tially the  same  language  as  section  twenty-two  of  the  Sup- 
plemental Agreement  with  the  Choctaws  and  Chickasaws. 
Undoubtedly  the  law  of  descent  as  to  the  lands  selected  in 
the  name  of  a  member  after  his  decease  is  the  law  of  descent 
as  provided  in  chapter  forty-nine  of  Mansfield's  Digest  of 
the  Statutes  of  Arkansas,  in  force  in  the  Indian  Territory, 
which  is  fully  discussed  in  connection  with  section  twenty- 
two    of   the    Choctaw-Chickasaw    Supplemental    Agreement." 

It  was  provided  in  section  twenty-six  of  the  act  of  June 
twenty-eighth,  nineteen  hundred  and  eight,  that  on  and 
after  the  passage  of  this  act  the  laws  of  the  various  tribes 
or  nations  of  Indians  shall  not  be  enforced  at  law  or  in 
equity  by  the  courts  of  the  United  States  in  the  Indian 
Territory. 

It  is  also  provided  in  section  twenty-eight  "that  on  the 
first  day  of  July,  eighteen  hundred  and  ninety-eight,  all 
tribal  courts  in  Indian  Territory  shall  be  abolished,  and  no 
officer  of  said  courts  shall  thereafter  have  any  authority 
whatever  to  do  or  perform  any  act  theretofore  authorized  by 
law  in  connection  with  said  courts,  or  to  receive  any  pay 
for  the  same ;  and  all  civil  or  criminal  causes  then  pending 
in  such  court  shall  be  transferred  to  the  United  States  court 
in  said  Territory  by  filing  with  the  clerk  of  the  court  the 
original  papers  in  the  suit:  Provided,  that  this  section  shall 
not  be  in  force  as  to  the  Choctaw,  Chickasaw  and  Creek 
Tribe  of  nations  until  the  first  day  of  October,  eighteen 
hundred   and   ninety-eight." 

"Apparently  the  abolisliing  of  the  Cherokee  courts  and  the 
prohibition  against  enforcing  tribal  laws  in  the  United  States 
courts,  the  only  forum  left,  abrogated  entirely  the  law  of 
descent  and  distribution  of  the  Cherokee  Nation  and  left  the 
matter  to  be  determined  by  the  law  of  the  forum. - 

Whatever  doubt  there  may  have  been,  it'  any,  as  to  what 
law    of    descent    controlled    in    the    transmission    of    the    real 

2Nivens  v.  Nivens,  64  S.  \V.  604,  v.  Aimer,  (J!)  S.  \Y.  911,  129  Fed. 
76  S.  W.   114,   113   Fed.  39;    Finley      734. 
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estate  of  the  Cherokees  by  descent  prior  to  April  twenty- 
eighth,  nineteen  hundred  and  four,  the  act  of  Congress  of 
that  date  clearly  made  the  statute  of  descent  and  distribu- 
tion then  in  force  in  the  Indian  Territory  applicable  to  both 
the  persons  and  the  estates  of  members  of  the  Cherokee  Tribe 
and  freedmen.  Attention  has  been  called  to  the  peculiarity 
of  these  statutes  in  discussing  the  laws  of  descent  in  force 
among  the  Choctaws  and  Chickasaws. 

"After  November  sixteenth,  nineteen  hundred  and  seven, 
the  laws  of  descent  and  distribution  of  the  State  of  Okla- 
homa control  the  descent  of  the  lands  of  allottees  of  the 
Cherokee  tribe  of  Indians,  except  as  modified  by  act  of 
May  twenty-seventh,  nineteen  hundred  and  eight."3 

Sec.    1819.     Cherokee    enrollment — Rights     of    intermarried 
whites — Married  out  and  abandoned  whites. 

White  persons  who  intermarry  with  Cherokees  by  blood, 
and  after  the  death  of  the  Cherokee  wife  or  husband,  inter- 
marry with  persons  not  of  Cherokee  blood,  and  white  men, 
who,  having  married  Cherokee  women,  abandon  them,  have 
no  part  or  share  in  the  Cherokee  property,  and  are  not 
entitled  to  share  in  the  allotment  of  land  or  in  the  distribu- 
tion of  any  of  the  funds  belonging  to  the  Cherokee  Nation, 
or  to  be  enrolled  for  that  purpose,  although  the  proceedings 
in  the  nature  of  office  found  authorized  by  the  Cherokee  laws 
have  not  been  instituted  to  deprive  them  of  the  rights  and 
privileges  acquired  by  intermarriage.4 

White  persons  who  intermarry  with  Cherokees  after  No- 
vember first,  eighteen  hundred  and  seventy-five,  when  the 
Cherokee  law  became  effective,  which  declares  that  such 
person,  by  intermarriage,  acquired  no  rights  of  soil  or  in- 
terest in  the  vested  funds  of  the  Cherokee  Nation,  are  not 
entitled  to  share  in  the  allotment  of  land  or  in  the  distribu- 


3  Bledsoe's     Indian     Land     Laws,  *  Red  Bird  v.  United   States,  203 

Sees.  124,  125  and  126.  TJ.  S.  76,  51  L.  Ed.  97. 
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tion  of  any  of  the  funds  belonging  to  said  nation,  and  are 
not  entitled  to  be  enrolled  for  that  purpose,  and  a  sale  of 
improvements  consisting  of  cleared  land  in  the  Cherokee 
Nation,  and  putting  the  same  in  cultivation  by  such  person, 
to  a  person  entitled  to  take  said  land  by  allotment,  does 
not  constitute  sufficient  consideration  to  support  a  prom- 
issory note  executed  in  payment  thereof. 

"White  persons  residing  in  the  Cherokee  Nation,  who  be- 
came citizens  under  the  Cherokee  laws  by  intermarriage  with 
Cherokees  by  blood,  prior  to  the  first  day  of  November, 
eighteen  hundred  and  seventy-five,  when  the  Cherokee  law 
became  effective,  which  declares  that  such  persons  by  inter- 
marriage, acquired  no  rights  of  soil  or  interest  in  the  vested 
funds  of  the  nation,  are  equally  interested  and  have  equal 
per  capital  rights  with  Cherokee  Indians  by  blood  in  the 
land  constituting  the  public  domain  of  the  Cherokee  Nation, 
and  are  entitled  to  be  enrolled  for  that  purpose.  No  right, 
interest  or  estate  in  any  of  the  funds  belonging  to  the 
Cherokee  Nation,  except  where  such  funds  were  derived  by 
lease,  sale  or  otherwise,  from  the  lands  of  the  Cherokee 
Nation,  conveyed  to  it  by  the  United  States  by  the  patent 
of  December  eighteenth,  eighteen  hundred  and  thirty-eight, 
were  acquired  by  white  persons  residing  in  the  Cherokee 
Nation,  who  became  Cherokee  citizens  under  the  Cherokee 
laws  by  intermarriage  with  Cherokees  by  blood  prior  to 
November  first,  eighteen  hundred  and  seventy-five,  when  the 
Cherokee  law  became  effective,  which  declares  that  such 
persons  by  intermarriage  acquire  no  rights  of  soil  or  interest 
in  the  vested  funds  of  the  nation. 

"White  persons  who  intermarried  with  Cherokees  after 
November  first,  eighteen  hundred  and  seventy-five,  when  the 
Cherokee  law  became  effective,  which  declares  thai  such 
persons  by  intermarriage,  acquire  no  rights  of  soil  or  interest 
in  the  vested  funds  of  the  Cherokee  Nation,  are  not  entitled 
to  share  in  the  allotment  of  land  or  in  the  distribution  of  any 
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of  the  funds  belonging  to  the  nation,  and  are  not  entitled  to 
be  enrolled  for  that  purpose. 

The  ratification  by  the  Cherokee  Nation  of  the  act  of 
Congress  of  July,  nineteen  hundred  and  two,  which  in  section 
twenty-six  declares  that  no  white  person  intermarried  since 
December  sixteenth,  eighteen  hundred  and  ninety-five,  should 
be  entitled  to  enrollment  or  participation  in  the  tribal  prop- 
erty of  the  Cherokee  Nation,  does  not  amount  to  a  concession 
of  property  rights  by  the  Indians  to  all  who  intermarried 
prior  to  that  date.  White  persons  who  have  intermarried 
with  Delaware  and  Shawnee  citizens  of  the  Cherokee  Nation, 
not  thereby  becoming  citizens  themselves  under  the  Cherokee 
laws,  have  no  part  or  share  in  the  Cherokee  property,  and 
are  not  entitled  to  participate  in  the  allotment  of  land,  or 
in  the  distribution  of  funds  belonging  to  said  nation,  and 
are  not  entitled  to  be  enrolled  for  that  purpose.5 

Sec.  1820.     Allotment — Persons  entitled. 

A  petition  alleging  that  plaintiff's  father  was  a  freedman 
colored  person  residing  in  the  Cherokee  country  at  the 
commencement  of  the  war  of  the  Rebellion,  but  he  left  during 
the  war  and  did  not  return  within  six  months  after  the 
adoption  of  the  Treaty  of  eighteen  hundred  and  sixty-six, 
but  who,  notwithstanding  the  fact,  had  been  recognized  as  a 
freedman  by  the  Cherokee  Nation,  and  the  secretary  of  the 
interior,  and  had  been  enrolled  on  what  is  known  as  the 
Wallace  Roll,  as  well  as  the  Kerns-Clifton  Roll,  and  had 
been  accorded  all  the  rights  of  citizenship,  and  had  selected 
land  in  said  nation  as  allotments  for  himself  and  children, 
and  had  been  permitted  to  make  tentative  filing  on  such 
lands  so  chosen  by  him  as  such  allotments,  but  who,  when 
the  Dawes  Commission  was  authorized  and  directed  to  de- 
termine the  citizenship  of  said  nation  and  prepare  a  new 
roll,  made  application  for  himself  and  his  children,  including 
the  plaintiff  in  this  case,  to  be  enrolled  as  citizens,  was  on 

5  Red  Bird  v.  United  States,  203   U.  S.  76,  51  L.  Ed.  96. 
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March  eleventh,  nineteen  hundred  and  four,  denied  citizen- 
ship by  reason  of  the  fact  that  the  father,  after  leaving  the 
said  Cherokee  country  during  the  war  had  not  returned 
thereto  within  six  months  from  the  date  of  the  adoption  of 
the  Treaty  of  eighteen  hundred  and  sixty-six,  and  the  ten- 
tative filing  on  the  lands  selected  as  allotments  thereafter 
having  been  canceled  by  the  secretary  of  the  interior  and 
patent  issued  to  said  land  to  another  allotee  now  in  posses- 
sion, does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  in  favor  of  the  plaintiff  as  against  the  allotee,  de- 
claring the  latter  to  hold  the  legal  title  to  said  land  in 
trust  for  the  benefit  of  the  plaintiff. 

A  court  of  equity  has  power  to  grant  relief  in  a  case  where 
the  Dawes  Commission  or  the  secretary  of  the  interior  were 
induced  to  cause  to  be  issued  a  patent  to  land  to  the  wrong 
person,  where  the  issuance  of  such  patent  was  occasioned  by 
an  erroneous  view  or  construction  of  the  law  applicable,  or 
to  a  gross  and  fraudulent  mistake  of  facts;  and  in  such  a 
case  the  patent  may  be  canceled,  and  the  allotee  held  to  be 
the  trustee  of  the  legal  estate  of  such  land  for  the  use  and 
benefit  of  the  one  entitled  thereto,  and  in  such  case  the 
courts  of  this  State  have  jurisdiction.0 

Who  shall  be  enrolled  as  citizens  or  members  of  the  Cher- 
okee Nation  of  Indians  and  permitted  to  participate  in  the 
distribution  of  its  property  are  matters  to  be  determined  by 
Congress,  and  its  determination  of  them  is  not  subject  to 
review  by  the  courts.  The  due  enrollment  of  a  person  as  a 
citizen  of  the  Creek  Nation  within  the  time  required  by  the 
statute  providing  for  the  allotment  of  lands  to  all  so  enrolled, 
determines  the  right  of  such  citizen  to  an  allotment,  and 
the  secretary  of  the  interior  is  without  power  to  deprive  him 
of  it  by  delaying  beyond  a  reasonable  time  to  approve  the 
selection  made  and  to  issue  the  proper  evidence  thereof.7 

';  Robinson    v.    Owon,    et    al.,    —  7  Henry  C!ns  Co.  v.  United  States, 

Okln.  ,  119  Pac.  995.  19]    Fed.  Rep.  133. 


§§  1821-1823    merwine's  trial  of  title  to  land.  1354 

Sec.    1821.     Cherokee — What     constitutes     an     improvement 
under  the  law. 

Allotment  of  lands  of  citizens  of  the  Cherokee  Nation  were 
made  under  the  provisions  of  an  act  of  Congress,  dated  July 
first,  nineteen  hundred  and  two,  entitled  "An  act  to  provide 
for  the  allotment  of  the  lands  of  the  Cherokee  Nation,  for  the 
disposition  of  town  sites  therein,  and  for  other  purposes," 
and  thereunder  citizens  of  the  Cherokee  tribe  of  Indians 
were  entitled  to  select  as  their  allotments  lands  upon  which 
were  located  their  improvements,  and  the  setting  of  posts 
merely  for  the  purpose  of  marking  or  defining  a  prospective 
allotment  was  not  sufficient  to  constitute  a  lawful  improve- 
ment.8 

Sec.  1822.     Cherokee — Marriage  of  minor  male  ward  does  not 
terminate  guardianship. 

The  marriage  of  a  minor  male  ward,  a  member  of  the 
Cherokee  tribe  of  Indians,  of  less  than  one-half  Indian  blood, 
does  not  of  itself  terminate  his  guardianship  as  to  his  allot- 
ment, nor  abate  the  jurisdiction  of  the  county  court,  and  a 
guardian  under  such  jurisdiction  has  authority  to  make  a 
sale  of  said  minor's  allotted  lands.9 

Sec.  1823.     Cherokee — Evidence — Judicial   notice — Rights    of 
white  women  intermarrying  with  Indian. 

Courts  will  not  take  judicial  notice  that  a  white  woman 
marrying  an  Indian  man,  a  member  of  the  Cherokee  Tribes, 
acquired  the  same  right  as  a  white  man  who  married  an 
Indian  woman,  a  member  of  the  tribe,  in  accordance  with 
the  law  of  the  Cherokee  Nation,  and  that  among  those  rights 
was  that  of  aggregating  possessory  rights  in  the  public 
domain  by  making  improvements  thereon,  which  improve- 
ments were  properties  subject  to  sale  and  descent.10 

s  Eoss  v.   Wright,   23   Okla.    186,  10  Boudinot   v.   Morris,    26    Okla. 

116  Pac.  949.  768,  110  Pac.  894. 

s  Kirkpatrick  v.  Burgess,  29  Okla. 
121.   116  Pac.   764. 
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Sec.  1824.     All  lands  allotted  to  Cherokees  inalienable,  how. 

Under  sections  fourteen  and  fifteen  of  the  Cherokee  Agree- 
ment, approved  July  one,  nineteen  hundred  and  two,  all  lands 
allotted  to  the  members  of  said  tribe,  except  homesteads, 
were  inalienable  in  five  years  after  issuance  of  patents  and 
not  prior  thereto.11 

Sec.  1825.     Injunction  will  not  lie  to  prevent  allotment,  an 
appeal  having-  been  taken. 

The  commissioner  to  the  Five  Civilized  Tribes,  having  de- 
cided a  contest  involving  the  right  to  allot  a  ten  acre  tract 
of  land  in  the  Cherokee  Nation  in  favor  of  the  defendant 
in  error,  and  appeal  having  been  taken  therefrom,  an  injunc- 
tion will  not  lie  in  her  favor,  during  the  pendency  of  such 
an  appeal,  to  oust  from  the  possession  thereof  the  plaintiff  in 
error,  claiming  possession  thereof  under  the  contestant.12 

Sec.  1826.     Sale  of  land  by  guardian. 

The  guardian  and  mother  of  two  Cherokee  minor  children, 
made  under  section  twenty-two  of  an  act  of  Congress  ap- 
proved April  twenty-sixth,  nineteen  hundred  and  six,  appli- 
cation to  the  proper  court  for  an  order  permitting  her  to 
sell  and  convey  to  the  proposed  purchaser  of  the  mother's 
interest  the  undivided  interest  of  her  minor  children  and 
wards  in  the  allotted  lands  inherited  by  them  from  their 
deceased  father  by  filing  in  the  court  her  petition,  setting 
up  the  price  offered  by  said  purchaser  and  her  contract  to 
sell  her  interest  to  him,  and  introduced  evidence  to  establish 
that  the  price  offered  for  her  wards'  interest  was  a  fair, 
reasonable  market  value  thereof.  The  couii  thereupon  made 
an  order  directing  the  sale  of  the  minors'  interest  in  the 
la iuls,  and  directed  the  guardian  to  convey  to  the  purchaser 
of  her  interest,  the  interest  of  her  wards  and  to  execute 
therefor   her   <]rr(]    ;is   guardian,   all    of  which    was   done;    and, 

"Allen    v.    Oliver    (Okla.),    121  « Bartlesville,  etc.,  v.  Barker,  26 

Pac.  226.  Okla.    165,    109    Pac.   72. 
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upon  report  thereof,  made  by  the  guardian  to  the  court,  the 
sale  was  in  all  things  approved.  Held,  that  the  sale  was 
made  in  substantial  compliance  with  said  section  twenty- 
two,  supra,  held  also,  that  said  statute  prescribes  the  pro- 
cedure to  be  followed  in  making  sales  of  inherited  lands  of 
Indian  minors,  authorized  by  said  statutes  to  be  sold.13 

Sec.  1827.     Validity  of  mortgage  given  by  Cherokee. 

A  mortgage  by  an  allotee  of  her  land,  exclusive  of  her 
homestead  in  the  Cherokee  Nation,  made,  executed  and 
delivered  before  the  expiration  of  five  years  from  the  date 
of  the  ratification  of  the  act  of  Congress,14  but  subsequent 
to  act  of  Congress,15  is  a  valid  and  subsisting  security,  and 
may  be  enforced.10 

Sec.  1828.  A  court  of  equity  has  power  to  determine  the 
validity  of  patent  issued  by  town  site  commis- 
sion of  the  Cherokee  Nation. 

A  court  of  equity  has  jurisdiction  to  determine  whether 
a  patent  issued  by  the  town  site  commissioners  of  the  Cherokee 
Nation  was  issued  to  a  wrong  party  by  an  erroneous  view 
of  the  law  or  by  gross  or  fraudulent  mistake  of  the  facts.17 

One  who  would  attack  a  patent  or  a  decision  of  the  de- 
partment for  mistake  of  fact  must  plead  and  prove  the  evidence 
before  the  department  from  which  the  mistake  resulted,  the 
particular  mistake  that  was  made,  the  way  in  which  it  occurred, 
and  the  fact  that,  if  it  had  not  been  made,  the  decision  would 
have  been  otherwise,  and  the  patent  would  not  have  been 
issued  to  the  patentee,  before  any  court  can  enter  on  the 
consideration  of  the  original  issue  of  fact  determined  by  the 
department.18 

is  Wilson  v.  Morton   (Okla.),  119  isLandrum   v.   Graham,   22   Okla. 

Pac.  213.  45,  98  Pac.  432. 

i4  July  1.  1002.   Chap.   1.375,  Sec.  "Mitchell    v.    Bell     (Okla.),    120 

1,432,  —  Stat.  L.  717.  Pac.   560. 

is  April    21.     1904,     Chap.     1,402,  is  Ross   v.  Wright,  29   Okla.   186, 

Sec.    11,   33   Stat.  L.   204.  116  Pac.  949. 
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Sec.  1829.  Decision  of  town  site  commission — Attack  in  court 
of  equity. 

The  town  site  commissioners  of  the  Cherokee  Nation  were 
tribunals  having  exclusive  original  jurisdiction  over  the  contest 
between  claimants  to  town  lots  in  that  part  of  the  Indian 
Territory. 

The  patent  issued  by  such  tribunal  is  impervious  to  attack 
in  a  court  of  equity  unless  the  commission  was  induced  to 
issue  it  to  the  wrong  party  by  an  erroneous  view  of  the  law, 
or  by  a  gross  or  fraudulent  mistake  of  the  facts. 

When  officers  of  the  land  office  decided  controverted  ques- 
tions of  fact,  in  the  absence  of  fraud,  imposition  of  mistake, 
their  decisions  on  the  questions  are  final,  except  as  they 
may  be  reversed  on  appeal  in  that  department. 

A  petition  filed  in  a  court  of  equity  for  the  purpose  of 
having  the  holder  of  a  patent  to  a  town  lot  in  one  of  the 
towns  of  the  Cherokee  Nation  declared  the  trustee  for  an 
adverse  claimant,  should  only  be  held  sufficient  when  the 
facts  upon  which  relief  is  prayed  are  clearly  and  fully 
stated.19 

Sec.  1830.  Effect  of  compilation  of  original  Cherokee  statutes 
— Rights  of  adopted  whites. 
The  original  Cherokee  law  as  passed  and  approved  must 
prevail  as  against  omissions  in  subsequent  compilations,  where 
the  acts  providing  for  such  compilations  did  not  declare  that 
they  should  be  effective  as  laws  of  the  Cherokee  Nation,  civil 
and  political,  and  not  property  rights,  were  alone  within  the 
purview  of  the  amendment  made  in  1866,  to  the  fifth  section 
of  the  Cherokee  Constitution  of  eighteen  hundred  and  thirty- 
nine,  relating  to  the  eligibility  to  a  seat  in  the  national 
council,    by   which    "whites,    legally   members    of    the    nation 

59  Ross  v.   Stewart,  25    Okla.   Gil,  issued     to     a    wronp    parly     by     an 

106  Pac.  870.    A  court  of  equity  has  erroneous   view   of   the    law,    or   l>y 

.iuri-dict  inn  to  determine  whether  a  jrro-ss  or  fraudulent  mistake  of  facts, 

patent   issued  by  the  (own  Bite  com-  Mitchell   v.   Bell    (Okla.),    120  Pac. 

mission  of  the  Cherokee  nation  wa8  870. 
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by  adoption"  were  declared  to  be  citizens  of  the  Cherokee 
Nation.20 

Sec.  1831.  Ejectment  by  allotee  of  Cherokee  Nation — Cer- 
tificate as  evidence  of  title. 

Where,  in  an  action  of  ejectment  by  an  allotee  of  the 
Cherokee  tribe  of  Indians,  plaintiff  in  support  of  her  title, 
says  that  the  land  involved  was  allotted  to  her,  and  there 
is  no  denial  of  the  said  allotment,  and  plaintiff's  claim  of 
right,  title  and  possession  is  based  upon  her  allotment  cer- 
tificate, the  pleading  and  proof  of  the  same  is  sufficient  to 
place  the  burden  upon  the  defendant  to  controvert  plaintiff's 
rights  thereunder.21 

Ejectment  will  not  lie  against  an  adverse  claimant  to  a 
town  lot  in  the  Cherokee  Nation  in  an  action  brought  by  a 
person  claiming  right  to  possession  under  a  deed  from  the 
Cherokee  Nation,  while  a  contest  between  the  same  parties 
involving  title  to  said  lot  before  the  town  site  commission,  a 
tribunal  having  jurisdiction  over  such  contests,  remains  unde- 
termined.22 

Sec.  1832.  Constitutionality  of  act  of  July  1,  1898,  and  other 
laws. 

Congress  for  the  review  of  the  action  of  the  commission 
and  boards  created  by  it  exercising  only  quasi  judicial 
powers,  and  can  do  so  in  respect  to  tribal  authorities. 

The  act  of  July  one,  eighteen  hundred  and  ninety-eight, 
in  extending  the  remedy  of  appeal  to  this  court  from  the 
United  States  court  in  the  Indian  Territory,  is  not  invalid 
because  retrospective,  nor  an  invasion  of  the  judicial  domain, 
nor  destructive  of  vested  rights,  although  the  decrees  of  the 
latter  court  were  made  final  by  the  statute,  the  expectation 
of  a  share  of  the  public  lands  and  money  of  the  tribe  not 

20  Red  Bird  v.  United  States,  203  23  Tynon  v.  Hall,  22  Okla.  685, 
XL  S.  76,  51  L.  Ed.  96.                              98  Pac.  895. 

21  Denver,       etc.,       v.       Adkinson 
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being  such  an  absolute  right  of  property  as  to  prevent  their 
review  by  a  higher  court  in  subsequent  legislation. 

The  appeal  thus  granted  to  this  court  extends  only  to  the 
constitutionality  or  validity  of  the  legislation  affecting  citizen- 
ship or  the  allotment  of  lands  in  the  Indian  Territory. 

An  act  of  Congress  is  not  unconstitutional  because  it  super- 
sedes a  prior  treaty. 

The  acts  of  Congress  in  respect  to  the  determination  of 
citizenship  in  Indian  tribes  are  not  unconstitutional  as  impair- 
ing or  destroying  vested  rights,  as  the  lands  and  moneys  of 
these  tribes  are  public,  and  are  not  held  in  individual  owner- 
ship.23 

Sec.   1833.     General  provisions — Minors  and  a  sale  of  their 
lands. 

In  another  chapter  of  this  book,  beginning  with  section 
836,  supra,  there  is  to  be  found  a  clear  and  succinct  state- 
ment of  the  law  and  procedure  by  which  the  real  estate  of  a 
minor  may  be  sold.  This  law  applies  to  members  of  the 
Cherokee  tribe  of  Indians.  In  that  chapter,  beginning  with 
section  859,  will  be  found  a  complete  set  of  forms  for 
the  practice  and  procedure  for  the  sale  of  the  real  estate 
from  the  filing  of  the  petition  to  and  including  a  form  for 
the  deed  of  the  guardian  to  such  person  for  the  real  estate 
purchased  at  such  sale. 

The  provisions  of  the  act  of  Congress  of  the  twenty-sixth 
day  of  April,  nineteen  hundred  and  six  and  the  act  of  May 
twenty-seven,  nineteen  hundred  and  eight  are  all  applicable 
to  the  allotted  and  inherited  lands  of  a  member  of  the 
Cherokee  Nation.24 

The  law  of  Congress  making  the  enrollment  records  of 
the  Commission  to  t lie  Five  Civilized  Tribes  conclusive  as  to 
age  and  blood  of  an  allotee  is  also  applicable  to  the  Cher- 
okees.25 

28 Stephens    v.    Cherokee   Nation,  2* Bledsoe's    Indian    Land     Laws, 

174  U.  S.  446,  syllabus.  Sec.   123b. 
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Sec.  1834.     Limit  of  period  for  alienation. 

Sections  fourteen  and  fifteen  of  the  Cherokee  Agreement,26 
construed  together  mean  that  all  lands  allotted  to  members 
of  said  tribes,  except  homesteads,  were  alienable  in  five  years 
after  issuance  of  patent  and  not  prior  thereto.-7 


so  Act  July  1,  1902,  32  Stat.  L. 
717. 

27  Allen  v.  Oliver  (Okla.),  121 
Pac.  226.  This  followed  an  opin- 
ion given  by  Attorney-General  Bona- 
parte, which  is  as  follows:  As 
the  purpose  of  the  five-year  re- 
striction upon  alienation  presumably 
was  to  keep  the  allotee  in  posses- 
sion of  his  allotment  for  that  length 
of  time,  so  that  he  might  acquire 
a  knowledge  of  its  value  and  uses, 
and  be  better  fitted  to  dispose  of  it, 
such  purpose  might  be  impaired,  and 
perhaps  altogether  defeated,  if  the 
date  from  which  the  restrictive 
period  was  to  commence  were  held 
to  be  that  of  the  ratification  of  the 


act,  as  many  members  might  not 
have  received  their  allotments  until 
long  after  the  ratification  of  the 
act,  and,  in  some  cases,  not  until 
after  the  expiration  of  five  years 
from  that  time.  Opinions  of 
Attorney-Generals,  Vol.  20,  p.  351. 
In  arriving  at  the  construction 
given  in  the  text  above,  the  follow- 
ing were  cited :  Betts  v.  Commis- 
sioners, 27  Okla.  64,  110  Pac.  766; 
Allentown  v.  Den,  115  Pa.  439,  9 
Atl.  55;  White  v.  Smith,  33  Pa.  1S6, 
75  Am.  Dec.  589;  Beeson  v.  Patter- 
son, 36  Pa.  24;  Klau  v.  Ridgeway, 
86  Pa.  529;  Buffour  v.  Buffonr,  11 
X.  H.  451;  Tipton  v.  Uttey,  59 
111.  25. 
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Sec.  1835.     Seminole  Nation — History  of  laws  of. 

By  the  treaty  of  the  year  eighteen  hundred  and  thirty  it 
was  stated  that  the  Seminole  Indians,  regarding  with  just 
pride  and  respect,  the  solicitude  by  the  President  of  the 
United  States  for  the  improvement  of  their  condition,  by 
recommending  a  removal  to  a  country  more  suitable  to  their 
habits  and  wants  than  the  one  they  were  then  occupying  in 
the  Territory  of  Florida,  and  expressed  a  willingness  that 
their  confidential  chiefs  should  be  sent  at  the  expense  of  the 
United  States  as  early  as  convenient  to  examine  the  country 
assigned  to  the  Creeks  west  of  the  Mississippi  River,  and 
should  they  be  satisfied  with  the  character  of  that  country, 
and  of  the  favorable  disposition  of  llie  Creeks  to  unite  with 
the  Seminoles  as  one  people,  it  was  provided  by  article  one 
of  said  treaty  that  the  Seminole  Indians  relinquish  to  the 
United  States  all  claims  to  land  thai  they  at  present  occupied 
in  the  Territory  of  Florida  and  agreed  to  emigrate  to  the 
country  assigned  to  the  Creeks,  wesl  of  the  Mississippi  River; 
il    being   understood   that   an   additional   extent   of   territory, 
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proportioned  to  their  numbers,  will  be  added  to  the  Creek 
country,  and  that  the  Seminoles  will  be  received  as  a  con- 
stituent part  of  the  Creek  Nation,  and  be  readmitted  to  all  of 
the  privileges  as  members  of  the  same.1 

Sec.  1836.    By  agreement  a  part  of  the  Creek  land. 

In  the  following  year  by  a  treaty  of  the  United  States  with 
the  Creek  Nation,  made  and  concluded  at  Fort  Gibson,  be- 
tween certain  commissioners  on  the  part  of  the  United  States 
and  certain  chiefs  and  head  men  of  the  Muskogee  or  Creek 
Nation  of  Indians,  it  was  mutually  stipulated  and  agreed  that 
the  land  assigned  to  the  Muskogee  Indians,  by  the  second 
article  of  said  treaty,  shall  be  taken  and  considered  the 
property  of  the  whole  Muskogee  or  Creek  Nation,  as  well 
as  of  those  now  residing  upon  the  land,  as  the  great  body  of 
said  nation  who  still  remain  on  the  east  side  of  said  Mississippi 
River ;  and  it  was  also  stipulated  and  agreed  by  said  treaty 
that  the  Seminole  Indians  of  Florida,  whose  removal  to  this 
country  is  provided  for  by  their  treaty  with  the  United 
States,  dated  the  ninth  day  of  May,  eighteen  hundred  and 
thirty-two,  shall  also  have  a  permanent  and  comfortable  home 
on  the  lands  hereby  set  apart  as  the  country  of  the  Creek 
Nation,  and  they  (the  Seminoles)  will  hereafter  be  con- 
sidered a  constituent  part  of  the  said  nation,  but  are  to  be 
located  on  some  part  of  the  Creek  country  by  themselves — 
which  location  will  be  selected  for  them  by  the  commissioners 
who  have  signed  these  articles  of  agreement  or  convention.2 

Sec.  1837.     Designation  of  tract  of  land  for  Seminole  Nation. 

On  the  twenty-eighth  day  of  March,  in  the  year  eighteen 
hundred  and  thirty-three,  at  old  Fort  Gibson,  another  treaty 
was  entered  into  with  the  Seminole  Indians  by  which  there 
was  set  over  to  them  under  the  foregoing  treaties  and  by  the 
commissioners  aforesaid  designated,  the  following: 

i7   Stat.   L.   368;    see.   also,  Goat  2  7   Stat.  L.   418;    see,  also,  Goat 

v.   United  States,   224   U.   S.   761.  v.  United  States,  224  U.  S.  459. 
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"Now,  therefore,  the  commissioners  aforesaid,  by  virtue 
of  the  power  and  authority  vested  in  them  by  treaty  made 
with  the  Creek  Indians,  hereby  designate  and  assign  to  the 
Seminole  tribe  of  Indians,  for  their  separate  future  residence, 
forever,  a  tract  of  country  lying  between  the  Canadian  River 
and  the  north  fork  thereof,  and  extending  west  to  where  a 
line  running  north  and  south  between  the  main  Canadian  and 
north  branch,  will  strike  the  forks  of  Little  River,  provided 
said  west  line  does  not  extend  more  than  twenty-five  miles 
west  from  the  mouth  of  said  Little  River.  And  the  said 
undersigned  Seminole  chiefs,  delegated  as  aforesaid,  on  be- 
half of  their  said  nation  declare  themselves  well  satisfied 
with  the  location  provided  for  them  by  the  commissioners. ' ' 3 

Sec.  1838.     Cession  by  Creeks  to  Seminoles. 

On  the  seventh  day  of  August,  in  the  year  eighteen  hun- 
dred and  fifty-six,  by  treaty  entered  into  in  due  form,  it 
was  provided  that  the  Creek  Nation  doth  hereby  grant,  cede 
and  convey  to  the  Seminole  Indians,  the  tract  of  country 
included  within  the  following  boundaries,  viz. :  beginning  on 
the  Canadian  River,  a  few  miles  east  of  the  ninety-seventh 
parallel  of  west  longitude,  where  Ock-hi-appo,  or  Pond  Creek, 
empties  into  the  same ;  thence  due  north  to  the  north  fork 
of  the  Canadian ;  thence  up  the  north  fork  of  the  Canadian 
to  the  southern  line  of  the  Cherokee  country;  thence  with 
that  line  west  to  the  one  hundredth  parallel  of  west  longi- 
tude; thence  south  along  said  parallel  of  longitude  to  the 
Canadian  River,  and  thence  down  and  with  that  river  to  the 
place  of  beginning. 

The  United  States  do  hereby  solemnly  guarantee  to  the 
Seminole  Indians  the  tract  of  country  ceded  to  them  by  the 
first  article  of  this  convention. 

In  consideration  of  the  foregoing  quitclaim,  relinquishment, 
release  and  discharge,  and  for  the  cession  of  a  country  for 
the  Seminole  Indians  contained  in  the  first  article  of  this 
agreement,  the  United  States  do  hereby  agree  and  stipulate 

■•■1  Stat.  L.  423;    see,  also,  Goat   v.  United  States,  224  U.  S.  461. 
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to  allow  and  pay  the  Creek  Nation,  the  sum  of  one  million 
dollars. 

The  Seminoles  hereby  release  and  discharge  the  United 
States  from  all  claims  and  demands  which  their  delegation 
has  set  up  against  them,  and  obligate  themselves  to  remove 
and  settle  in  the  new  country  herein  provided  for  them  as 
soon  as  practicable.  In  consideration  of  such  release,  dis- 
charge and  obligation,  and  as  the  Indians  must  abandon  their 
present  improvements,  and  incur  considerable  expense  in  re- 
establishing themselves,  and  as  the  Government  desires  to 
secure  their  assistance  in  inducing  their  brethren  yet  in 
Florida  to  emigrate  and  settle  with  them  west  of  the  Mis- 
sissippi River,  and  is  willing  to  offer  liberal  inducements  to 
the  latter  peaceably  so  to  do,  the  United  States  do  therefore 
agree  and  stipulate  as  follows,  viz. :  To  pay  to  the  Seminoles 
now  west  the  sum  of  sixty  thousand  dollars,  which  shall  be 
in  lieu  of  their  present  improvements  and  in  full  for  the 
expenses  of  their  removal  and  establishing  themselves  in  their 
new  country.4 

Sec.  1839.  The  laws  and  treaties  of  the  Seminole  Nation  as 
to  allotted  lands. 

Mr.  Justice  Hughes,  in  a  very  recent  decision  of  the  Su- 
preme Court  of  the  United  States,  gives  the  following  further 
summary  of  the  laws  of  this  nation : 

In  the  year  eighteen  hundred  and  sixty-six  the  lands 
which  had  been  ceded  to  the  Seminoles  by  the  Creeks  were 
conveyed  to  the  United  States  at  a  stipulated  price ;  and  the 
United  States  having  obtained  from  the  Creeks  the  westerly 
half  of  their  lands,  granted  the  Seminoles  a  tract  of  two 
hundred  thousand  acres,  which  was  to  constitute  the  national 
domain  of  the  latter.  Subsequently  the  United  States  pur- 
chased from  the  Seminoles  another  tract  on  the  east,  con- 
sisting of  one  hundred  and  seventy-five  thousand  acres.5 

Ml  Stat.  L.  699;  see,  also,  Goat  257,  Chap.  390;  Goat  v.  United 
v.  United  States,  224  U.  S.  461.  States,  224  U.  S.  462. 

s  Acts    March    3.    1S73.    17    Stat. 
L.  626;  August  5,  1882,  22  Stat.  L. 
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It  was  provided  in  the  treaty  of  eighteen  hundred  and 
sixty-six,  that  the  Seminole  Nation  covenant  that  henceforth 
in  said  nation  slavery  shall  not  exist,  nor  involuntary  servi- 
tude, except  for  and  in  punishment  of  crime ;  and  inasmuch 
as  there  are  among  the  Seminoles  many  persons  of  African 
descent  and  blood  who  have  no  interest  or  property  in  the 
soil,  and  no  recognized  civil  rights,  it  is  stipulated  that  here- 
after these  persons  and  their  descendants,  and  such  other  of 
the  same  race  as  shall  be  permitted  by  the  said  nation  to 
settle  there,  shall  have  and  enjoy  all  the  rights  of  native 
citizens,  and  the  laws  of  said  nation  shall  be  equally  binding 
upon  all  persons,  of  whatever  color  or  race,  who  may  be 
adopted  as  citizens  or  members  of  said  tribe.6 

Pursuant  to  the  policy  of  allotting  tribal  lands  among  the 
individual  members  of  the  Five  Civilized  Tribes,7  an  agree- 
ment was  made  by  the  Dawes  Commission,8  which  provided, 
among  other  things,  that  all  the  lands  belonging  to  the 
Seminole  tribe  of  Indians  shall  be  divided  into  three  classes, 
designated  as  first,  second  and  third  class;  the  first  class  to 
be  appraised  at  five  dollars,  the  second  class  at  two  dollars 
and  fifty  cents,  and  the  third  class  at  one  dollar  and  twenty- 
five  cents  per  acre,  and  the  same  shall  be  divided  among  the 
members  of  the  tribe,  so  that  each  shall  have  an  equal  share 
in  value,  so  far  as  may  be,  the  location  and  fertility  of  the 
soil  considered ;  giving  to  each  the  right  to  select  his  allot- 
ment so  as  to  include  any  improvements  thereon  owned  by 
him  at  any  time;  and  each  allotee  shall  have  the  solo  right 
of  occupancy  of  the  land  so  allotted  to  him,  during  the 
existence  of  the  present  tribal  government,  and  until  the 
members  of  said  tribe  shall  have  become  citizens  of  the  United 
States.  Such  allotment  shall  be  made  under  the  direction 
and  the  supervision  of  the  Commission  to  the  Five  Civilized 
Tribes  in  connection  with  a  representative  appointed  by  the 
tribal  government  ;  and  the  chairnn  a  ■  "  said  commission  shall 

«14  Stat.  L.  755.  8  December  10,  1807,  ratified  July 

t  \-t    m  .,<■!,   3,    1893,   Chap.  209,       1,  1898. 
27  Stat    645. 
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execute  and  deliver  to  each  allotee  a  certificate  describing 
therein  the  land  allotted  to  him. 

All  contracts  for  sale,  disposition  or  incumbrance  of  any 
part  of  any  allotment  made  prior  to  date  of  patent  shall 
be  void.9 

The  deeds  of  the  allotted  lands  were  to  be  executed  at  the 
termination  of  the  tribal  government  and  each  allotee  was 
to  designate  forty  acres,  which  by  the  terms  of  the  deed 
should  be  inalienable  and  nontaxable  in  perpetuity.  The 
provision  on  this  subject  was  as  follows: 

When  the  tribal  government  shall  cease  to  exist  the  prin- 
cipal chief  last  elected  by  said  tribe  shall  execute  under  his 
hand  and  the  seal  of  the  nation,  and  deliver  to  each  allotee  a 
deed  conveying  to  him  all  the  right,  title,  of  the  United 
States,  in  and  to  the  land  embraced  in  said  conveyance,  and 
as  a  guarantee  by  the  United  States  of  the  title  of  said  lands 
to  the  allotee,  and  the  acceptance  of  such  deed  by  the  al- 
lotee shall  be  a  relinquishment  of  his  title  to  and  in  interest 
in  all  other  lands  belonging  to  the  tribe,  except  such  as  may 
have  been  excepted  from  allotment  and  held  in  common  for 
other  purposes. 

Each  allotee  shall  designate  one  tract  of  forty  acres,  which 
shall,  by  the  terms  of  the  deed,  be  made  inalienable  and  non- 
taxable as  a  homestead  in  perpetuity. 

A  Supplemental  Agreement  was  made  with  the  Seminoles,10 
which  provides  for  the  enrollment  of  chidren  born  to  Sem- 
inole citizens  to  and  including  the  thirty-first  day  of  De- 
cember, eighteen  hundred  and  ninety-nine,  and  all  Seminole 
citizens  then  living,  and  also  that  if  any  member  of  the  tribe 
should  die  after  that  date  the  lands,  money  and  other  prop- 
erty to  which  he  would  be  entitled  if  living  should  descend 
to  his  heirs. 

The  act  of  the  third  day  of  March,  nineteen  hundred  and 
three,11   contained   the   following  provisions   as  to   the   dura- 

9  30   Stat.  L.  567.  "  Section    '8,     32     Stat.    L.     982, 

10  October  7.  1S99,  ratified  June  2,       Chap.  994. 
1900,  31  Stat.  L.  250,  Chap.  610. 
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tion   of  the   tribal   government,   the   execution,   delivery   and 
recording  of  deeds  and  the  inalienability  of  homesteads: 

"The  tribal  government  of  the  Seminole  Nation  shall  not 
continue    longer    than    the    fourth    day    of    March,    nineteen 
hundred  and  six :    Provided,  that  the  secretary  of  the  interior 
shall   at   the   proper   time    furnish    the   principal    chief   with 
blank  deeds  necessary  for  all  conveyances  mentioned  in  the 
agreement   with    the   Seminole    Nation   contained   in   the    act 
of  July  first,   eighteen  hundred  and  ninety-eight,12  and  said 
principal   chief  shall   execute   and   deliver   said   deeds  to   the 
Indian   allotees  as  required   by  said  act,   and  the   deeds  for 
allotment,    when    duly    executed    and   approved,    shall   be   re- 
corded in  the   office  of  the  Dawes  Commission  prior  to  the 
delivery    and   without    expense   to    the    allotee    until    further 
legislation    by    Congress,    and    such    records    shall   have    like 
effect   as   other  public   records:    Provided    further,    that   the 
homestead  referred  to  in  said  act  shall  be  inalienable  during 
the  lifetime  of  the   allotee,  not   exceeding   twenty-one  years 
from  the  date  of  the  deed  for  the  allotment.    A  separate  deed 
shall  be  issued  for  said  homestead,  and  during  the  time  the 
same   is   held   by   the   allotee  it   shall  not   be   liable   for  any 
debt  contracted  by  the  owner  thereof."13 

Sec.  1840.     Enrollment  and  allotment  of  the  Seminole  lands. 

The  Commissioner  to  the  Five  Civilized  Tribes  found  little 
difficulty  in  preparing  the  rolls  of  the  Seminoles  or  in  making 
the  allotments.  The  enrollment  following  the  ratification  of 
the  agreement  of  eighteen  hundred  and  ninety-seven,  was 
begun  in  July,  eighteen  hundred  and  ninety-eight,  and  was 
finished  in  August  of  that  year.  The  rolls  containing  the 
additional  names,  provision  for  which  was  made  by  the 
Supplemental  Agreement  of  eighteen  hundred  and  ninety- 
nine,  were  forwarded  to  the  department  in  December,  nine- 
teen  hundred,   and  were   approved   by  the   secretary   of  the 

"  30  Stat.  L.  567.  ia  32  Stat.  L.  982. 
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interior,  on  the  second  day  of  April,  nineteen  hundred.14  In 
June,  nineteen  hundred  and  one,  the  commission  undertook 
the  making  of  allotments,  and  this  was  practically  completed 
at  an  early  date.  In  their  report  for  the  year  nineteen 
hundred  and  three,  the  commissioners  stated  that  the  last 
annual  report  of  the  commission  showed  the  completion  of 
allotment  in  the  Seminole  Nation,  save  as  to  the  recording 
of  a  small  number  of  allotments,  and  the  issuance  of  cer- 
tificates therefor,  which  was  finished  early  in  the  past  year. 

Subsequently  there  were  additional  allotments  to  afterborn 
children,  in  accordance  with  the  act  of  the  third  day  of 
March,  nineteen  hundred.15  As  already  noted,  the  allotees 
were  to  receive  their  deeds  on  the  expiration  of  the  tribal 
government  which  by  the  act  of  the  year  nineteen  hundred 
and  three,  was  not  to  continue  longer  than  the  fourth  day  of 
March,  nineteen  hundred  and  six.  By  resolution  of  the  second 
day  of  March,  nineteen  hundred  and  six,  Congress  provided  for 
the  continuance  of  the  tribal  existence  and  the  present  tribal 
government,  until  all  the  property  of  the  tribes  should  be 
distributed ; 16  and  by  the  act  of  April  twenty-six,  nineteen 
hundred  and  six,  they  were  continued  until  otherwise  pro- 
vided by  law.17  While  the  duration  of  the  tribal  government 
was  thus  extended,  the  last  mentioned  statute  expressly  au- 
thorized the  principal  chief  of  the  Seminoles  meanwhile,  that 
is,  before  its  termination,  to  execute  deeds  to  allotees.18 

Sec.  1841.     The  restrictions  on  alienation  of  Seminole  lands. 

The  restrictions  upon  homestead  lands  applied  as  well  to 
the  freedmen  as  to  the  other  allotees ;  but  it  was  revived  with 
respect  to  the  freedmen,  by  the  act  of  the  twenty-seventh  day 
of  May,  nineteen  hundred  and  eight.19     This  statute,  in  fixing 

i*  Rep.    Com.     to     Five    Civilized  "Section    28,    34    Stat.    L.    137, 

Tribes,    1000,    p.    12;     1901.    p.    30.  Chap.   1,876. 

"33  Stat.  L.  1,048,  Chaps.  1,048,  is  Goat  v.  United  States.  224  U.  S. 

1,071   and   1,479.  465. 

16  34  Stat.  852.  is  35   Stat.  L.  312,  Chap.   199. 
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the  status — after  sixty  days  from  the  date  of  the  act — of  the 
lands  of  the  allotees  of  the  Five  Civilized  Tribes,  theretofore 
or  thereafter  allotted,  provided: 

"All  lauds  including  homesteads  of  said  allotees  enrolled 
as  intermarried  whites,  as  freedmen,  and  as  mixed-blood 
Indians,  having  less  than  half  Indian  blood,  including  minors, 
shall  be  free  from  all  restrictions. ' ' 

In  an  action  construing  the  above  provisions  of  the  laws 
applicable  to  the  lands  of  the  Seminole  Nation,  the  court,  in 
its  opinion,  set  forth  the  several  provisions  as  above,  and 
stated  that  the  particular  facts  involved  were  set  forth  in 
the  bill  which  charged  that  the  tracts  of  land  set  forth  in 
paragraph  six  of  the  bill  were  situated  in  the  eastern  dis- 
trict of  the  state  of  Oklahoma,  and  was,  at  the  time  of  the 
transaction  of  sale  and  incumbrance  mentioned  in  that  para- 
graph, allotted  lands  of  the  members  of  the  Seminole  tribe 
of  Indians,  allotted  to  freedmen  members  of  said  tribe,  and 
none  were  lands  which  had  been  patented  to  individuals  at 
the  time  of  the  transactions  in  question ;  that  they  were  not 
lands  of  heirs  of  allottees ;  that  all  contracts  for  the  sale, 
disposition  of  any  of  said  allotments  prior  to  the  date  of  the 
patent  were  expressly  declared  by  law,  to  be  void;  that 
accordingly,  defendants  had  knowledge  and  were,  by  said 
law,  put  upon  inquiry  and  notice  as  to  the  inalienability  of 
said  unpatented  lands,  and  had  notice  accordingly  that  the 
particular  tracts  had  not  been  patented,  and  such  patenting 
being  a  matter  of  public  record  and  of  public  action;  that, 
moreover,  the  unpatented  condition  of  said  allotted  lands 
was  notorious  and  of  common  knowledge,  since  none  of  the 
Seminole  allotted  lands  have  been  patented;  and  that  other 
public  laws  of  Congress  and  public  agreements  imposed 
further  restrictions  upon  the  transfer  and  incumbrance  of 
the  parlieular  lands  in  said  suit,  set  forlh  in  paragraph  six 
of  said  bill,  belonging  to  the  particular  class  of  tribal  mem- 
bers herein  mentioned,  in  addition  to  those  arising  Erom  the 
absence  of  patenting,  and  these  restrictions  were  known, 
notified  and  notorious  in  like  manner. 
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"While  it  appeared  that  a  large  number  of  conveyances  were 
involved  in  the  suit,  only  two  were  specifically  described 
in  the  printed  record  on  the  appeal,  the  descriptions  of  the 
others,  as  set  forth  in  the  bill,  having  been  omitted  by 
stipulation.  In  the  two  cases  particularly  mentioned,  the  con- 
veyances were  made  in  the  month  of  August,  nineteen  hundred 
dred  and  six,  and  in  the  month  of  March,  nineteen  hundred 
and  seven.  It  was  not  stated  in  the  action  whether  the  lands 
embraced  therein  were  homesteads  or  so-called  surplus  lands, 
but  it  was  conceded  in  the  argument  of  the  case  that  they 
were  of  the  latter  class.  The  Government  said  in  its  brief: 
"In  the  printed  record  it  happens  that  the  transactions  set 
out  include  only  lands  allotted  other  than  homesteads,  but 
other  transactions  complained  of  in  the  bill,  omitted  from 
the  printed  record  for  the  sake  of  brevity,  include  lands 
allotted  as  homesteads  as  well." 

The  broad  ground  is  taken  by  the  Government  that  all 
conveyances  of  the  lands  allotted  to  members  of  the  Seminole 
tribe  are  void  because  made  prior  to  the  date  of  the  patent. 

The  bill  was  filed  on  the  twenty-third  day  of  July,  nine- 
teen hundred  and  eight,  and  the  conveyances  which  it 
assailed  were  executed  before  the  provision  set  forth  in  the 
act  of  May  twenty-seven,  nineteen  hundred  and  eight, 
became  inoperative.  Previous  conveyances  were  not  validated 
by  the  statute,  but  on  the  contrary  it  declared  any  attempted 
alienation  or  incumbrance  of  allotted  lands,  prior  to  the 
removal  of  restrictions,  to  be  void.21  It  follows  that  the 
instruments  described  in  the  bill,  in  so  far  as  they  may 
have  purported  to  convey  homestead  lands,  were  executed 
in  violation  of  the  law,  and  the  Government  was  entitled  to 
have  them  set  aside. 

The  surplus  lands  were  embraced  in  the  general  restric- 
tions contained  in  the  agreement  of  the  sixteenth  day  of 
December,  eighteen  hundred  and  ninety-seven,  ratified  by 
the  act  of  July  one,  eighteen  hundred  and  ninety-eight,  that 

21  See  Sec.  5,  Act  May  27,  1908. 
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all  contracts  for  sale,  disposition  or  incumbrance  of  any  part 
of  any  allotment  made  prior  to  date  of  patent  shall  be  void. 
Apart  from  the  provisions  as  to  leases,  this  was  the  only 
restriction  upon  the  alienation  of  surplus  lands  imposed  by 
that  agreement,  and  no  further  restriction  applicable  to  freed- 
men  allottees  was  placed  upon  such  lands  by  subsequent  statute. 

The  bill  does  not  allege  that  the  allottees  in  question  had 
any  Indian  blood,  but  describes  them  simply  as  freedmen 
members  of  said  tribe,  and  in  the  specifications  of  the  con- 
veyances which  appear  in  the  record  the  grantors  are  named 
as  Seminole  freedmen  whose  names  are  on  the  freedmen 
roll.  The  import  of  the  allegation,  then,  is  that  these  grantors 
were  not  of  Indian  blood,  and,  so  far  as  they  were  adults, 
they  came  within  the  provisions  of  the  act  of  the  year 
eighteen  hundred  and  ninety-four,  removing  restrictions  upon 
the  alienation  of  surplus  lands. 

These  adult  grantors  stood  in  precisely  the  position — after 
the  act  of  nineteen  hundred  and  four — as  though  they  had 
received  their  allotments  without  any  restriction  upon  their 
right  to  alienate  the  interest  thus  acquired.  It  is  insisted, 
however,  that  this  interest  was  not  of  such  a  character  as 
to  be  susceptible  of  transfer.  This  is  not  a  tenable  proposi- 
tion. Stress  is  laid  on  the  provision  in  the  agreement 
of  the  year  eighteen  hundred  and  ninety-seven,  that  each 
allottee  should  have  the  sole  right  of  occupancy  of  the  land 
so  allotted  to  him.  But  it  is  not  to  be  supposed  that  by 
this  form  of  words  Congress  intended  the  ease  of  the  Sem- 
inoles  to  provide  that  by  virtue  of  the  allotment,  the  member 
of  the  tribe  should  receive  an  interest  of  a  different  nature 
from  that  received  by  allottees  of  other  tribes.  The  lands 
were  allotted  to  the  members  of  the  tribes  in  severalty,  so 
that  each  should  have  his  distinct  portion.  The  allotments 
constituted  their  respective  shares  of  the  tribal  property, 
set  apart    lo  them   as  such,  and   while  the  execution  of  the 

deeds  was  deferred,  e;ieh  had  meanwhile  a  complete  equitable 
interest    in    the    land    allotted    to    him.      The    nature    of    the 
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allottee's  interest  is  sufficiently  shown  by  other  provisions  of 
the  agreement  of  eighteen  hundred  and  ninety-seven,  as 
ratified  by  Congress,  and  by  statutes  in  pari  materia.  In  the 
agreement  it  was  provided  that  any  allottee  might  lease  his 
allotment  on  certain  conditions.  With  respect  to  the  town 
site  of  Wewoka,  which  was  to  be  controlled  and  disposed  of 
according  to  the  provisions  of  the  act  of  the  general  council 
of  the  Seminole  Nation  of  April  twenty-three,  eighteen  hun- 
dred and  ninety-seven,  it  was  provided  that  on  the  extin- 
guishment of  the  tribal  government,  deeds  should  issue  to 
owners  of  lots  as  in  the  case  of  allottees.  The  interest  of 
the  allottee  was  a  descendable  interest.  By  the  Supplemental 
Agreement  of  nineteen  hundred,  in  the  case  of  the  death  of  a 
member  of  the  tribe,  after  the  thirty-first  day  of  December, 
eighteen  hundred  and  ninety-nine,  the  lands  to  which  he 
would  be  entitled,  if  living,  were  to  descend  to  his  heirs. 
Section  five  of  the  act  of  April  twenty-six,  nineteen  hundred 
and  six,  relating  to  patents  or  deeds  to  allottees  in  any  of 
the  Five  Civilized  Tribes  to  be  thereafter  issued — thus  in- 
cluding those  to  be  issued  to  the  Seminole  allottees — provided 
that  if  any  allottee  should  die  before  the  deed  became  effective 
the  title  to  the  lands  described  therein  should  inure  to  and 
vest  in  his  heirs,  and  further,  that  in  case  any  allottee  should 
die  after  restrictions  have  been  removed,  his  property  shall 
descend  to  his  heirs  or  his  lawful  assigns,  as  if  the  patent  or 
deed  had  issued  to  the  allottee  during  his  life,22  contained  a 
proviso  declaring  that  conveyances  theretofore  made  by 
members  of  any  of  the  Five  Civilized  Tribes  subsequent  to 
the  selection  of  allotment  and  subsequent  to  the  removal 
of  restrictions,  where  patents  thereafter  issue,  shall  not  be 
deemed  or  held  invalid  solely  because  said  conveyances  were 
made  prior  to  issuance  and  recording  or  delivery  of  patent 
or  deed. 

The   inalienability   of   the    allotted   lands   was   not   due   to 
the  quality  of  the  interest  of  the  allottee,  but  to  the  express 

2234  Stat.  L.  137. 
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restriction  imposed.  Their  equitable  interest  -was  one  which 
in  the  absence  of  restriction  they  could  convey.23  And  hence 
on  the  removal  of  the  restrictions  upon  alienation,  the  adult 
allottees  not  of  Indian  blood  were  entitled  to  convey  their 
surplus  lands.  So  far  as  the  bill  assails  such  conveyances 
it  is  without  equity. 

As  all  the  conveyances  made  to  appellants  are  not  particu- 
larly described  in  the  printed  record  before  this  court,  it  is 
impossible  to  specify  those  which  were  lawful  and  those 
which  were  obnoxious  to  the  statute.     We  are  of  the  opinion : 

(a)  That  the  bill  should  be  sustained  so  far  as  it  relates 
to  conveyances  of  homestead  lands. 

(b)  That  it  should  also  be  sustained  to  the  extent  that 
it  is  directed  against  conveyances  of  surplus  lands  made  by 
freedmen  allottees  who  were  minors  and  were  thus  excepted 
by  the  provisions  of  the  act  of  the  twenty-first  day  of  April, 
nineteen  hundred  and  four,  and  those  made  by  adult  heirs 
prior  to  that  date. 

(c)  That  so  far  as  the  bill  relates  to  conveyances  of  sur- 
plus lands  made  by  adult  freedmen  allottees  subsequent  to  the 
twenty  first  day  of  April,  nineteen  hundred  and  four,  it 
should  be  dismissed.24 


—  Doe   v.   Wilson,    23   How.   457;  members   of   the    Seminole    tribe   of 

Crews    v.    Bircham,    1    Black,    352;  Indians.     The  judgment   of  the  cir- 

Barney  v.  Doph,  07  U.  S.  052:  Jones  cuit  court,   sustaining   demurrers  to 

v.   .Median,   175  U.  S.   1;   Godfrey  v.  the  bill,  was  reversed  by  the  circuit 

Iowa,    etc.,    21    Okla.    293,    95    Pac.  court    of    appeals.      United     states 

792;    Mullen   v.    United    States,   224  v.  Allen,  ami  similar  cases.  179  Fed. 

U.  S.  448.  Rep.    13.     The  suit  was  brought  on 

2*Goat     v.     United     States,     224  July  22,  1908,  and  embraced  several 

U.    S.    458.      The    above    is    quoted  conveyances     to     distinct     grantees, 

fully  from  the  decision,  it    being   Hie  The   bill    attacks  mortgages   made   to 

very   latest   exposition   of   the    law.  appellant,     by     others     than      the 

At  the  same  time  the  foregoing  case  allottees      during      the      months      of 

was  decided,  the  same  court  handed  August,  October  and  December,  1906. 

down     another     decision     which,     on  It     is    alleged     that,     they    wen-    at 

account,  of  its  brevity,  we  here  give  tempted    incumbrances    of    allotted 

in    full.      The    United    States    BOUght  lands    <>f    the     Seminole     tribe;     that 

by   this    suit    to   cancel    certain    deeds  none      of      these       lands      had      been 

and    mortgages   of    lands   allotted    to  patented   to   individuals   at   the  time 
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Sec.  1841a.  Restrictions  under  Original  Seminole  Agreement. 
Under  section  eight  of  the  act  of  Congress,25  which  pro- 
vided that  the  homestead  of  forty  acres  shall  be  inalienable 
during  the  lifetime  of  the  allottee,  not  exceeding  twenty-one 
years  from  the  date  of  the  deed  for  the  allotment,  the  death 
of  the  allottee  removes  the  restrictions,  and  a  deed  executed 
and  delivered  by  the  adult  full  blood  heirs  of  the  deceased 
full  blood  Seminole  Indians,  made  subsequent  to  allotment 
and  prior  to  the  twenty-sixth  day  of  April,  nineteen  hundred 
and   six,   conveys  a  good  title  to   such  homestead  allotment 


of  the  transactions;  and  that  all 
contracts  for  sale,  disposition  and 
incumbrance  of  the  lands  prior  to 
the  date  of  the  patent  were  ex- 
pressly declared  by  the  law  to  be 
void.  In  its  brief  the  appellant 
states  that  each  conveyance  only  in- 
volves the  surplus  allotment  and 
not  the  homestead  of  the  particular 
allottee,  a  statement  which  we  do 
not  understand  the  government  to 
challenge  so  far  as  the  mortgages 
to  appellant  are  concerned.  The 
bill  does  not  allege  that  these  mort- 
gages, or  any  of  them,  embraced 
homestead  lands.  -Nor  is  it  alleged 
in  the  bill  that  any  of  the  allottees 
whose  allotments  had  been  mort- 
gaged to  appellant  were  of  Indian 
blood,  but  the  lands  are  described 
as  those  which  had  been  allotted 
to  Seminole  freedman  whose  names 
appear  upon  the  freedmen  rolls  of 
said  tribe.  Upon  the  allegations  of 
the  bill,  these  allottees,  so  far  as 
they  were  adults,  must  be  held  to 
come  within  the  .provisions  of  the 
Act  of  April  21,  1904,  Chap.  1,402, 
33  Stat.  L.  204,  which  removed  all 
restrictions  upon  alienation  by  adult 
allottees  not  of  Indian  blood  with 
respect  to  their  surplus  lands;  and, 
by  virtue  of  the  allotment,  they  had 
an    interest    in    the    allotted    lands 


which,  on  removal  of  the  restric- 
tions, they  were  entitled  to  convey. 
Goat  v.  United  States,  this  day  de- 
cided. Minors  were  excepted  from 
this  enabling  provision  of  the  Act 
of  1904;  and,  in  one  instance,  the 
mortgage  is  described  as  covering  a 
portion  of  the  allotment  of  a  minor 
freedman  allottee,  Ellen  Sango, 
age  17.  In  this,  as  in  other  cases, 
the  age  of  the  allottee  is  given  ap- 
parently as  of  the  time  when  the 
mortgage  was  executed.  The  dates 
of  the  conveyances  made  by  the 
allottee  are  not  set  forth.  Upon  the 
authority  of  Goat  v.  United  States, 
224  U.  S.  458,  the  bill,  with  respect 
to  appellant,  should  be  sustained  so 
far  as  it  relates  to  mortgages  cover- 
ing lands  which  had  been  conveyed 
by  minor  allottees,  or  by  adult 
allotees  before  April  21,  1904;  and 
it  should  be  dismissed  as  to  the  sur- 
plus lands  conveyed  by  adult  freed- 
men allottees  subsequent  to  that 
date.  The  judgment  of  the  Circuit 
Court  of  Appeals  is  affirmed,  with 
the  modification  that  the  cause  shall 
proceed  in  conformity  with  this 
opinion.  Deming,  etc.,  v.  United 
States,  224  U.  S.  471. 

25  March    3,    1903,   Chap.    994,   32 
Stat.  L.  982. 
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regardless  of  the  fact  that  the  patent  thereto  has  not  heen 
delivered.  A  deed  made  on  the  thirteenth  day  of  October, 
nineteen  hundred  and  eight,  by  the  sole  heirs  at  law  of  a 
deceased  Seminole  Indian,  both  deceased,  and  the  heirs  being 
full-blood  Indians,  to  the  surplus  allotment  of  the  deceased, 
"when  approved  by  the  court  having  jurisdiction  of  the  settle- 
ment of  the  estate  of  the  deceased  allottee,  and  otherwise 
valid,  conveys  to  the  grantee  thereunder  a  good  title  to  such 
allotment,  though  no  patent  thereto  has  ever  issued. 

The  heirs  of  such  deceased  allottee  may  lease  allotted  lands 
inherited  by  them,  and  such  a  lease,  made  on  the  twentieth 
day  of  January,  nineteen  hundred  and  eight,  in  order  that  it 
shall  be  valid  against  third  persons,  is  governed  by  section 
eleven  hundred  and  ninety-five  compiled  laws,  nineteen  hun- 
dred and  nine ;  there  being  no  treaty  provision  or  act  of 
Congress  regulating  the  making,  execution,  or  recording  of 
leases  of  inherited  Seminole  lands.20 

Sec.  1842.    Descent  for  the  Seminole  Nation. 

The  Seminole  Agreement,27  provides  that  "if  any  member 
of  the  Seminole  tribe  of  Indians  shall  die  after  the  thirty- 
first  day  of  December,  eighteen  hundred  and  ninety-nine,  the 
lands,  moneys  and  other  property  to  which  he  would  have 
been  entitled,  if  living,  shall  descend  to  his  heirs  who  are 
Seminole  citizens,  according  to  the  laws  of  descent  and  dis- 
tribution of  the  State  of  Arkansas,  to  be  allotted  and  dis- 
tributed to  them  accordingly :  Provided,  that  in  all  such 
cases  when  such  property  would  descend  to  the  parents  under 
such  law,  the  same  shall  first  go  to  the  mother,  instead  of 
the  father,  and  then  to  brothers  and  sisters  and  their  heirs, 
insl<-;i(]  of  tlic  father."  -n 

All  the  laws  of  Arkansas  heretofore  put  in  force  in  the 
Indian  Territory,  are  hereby  continued  and  extended  in  their 

2"  Stout   v.  Simpson,  124  Pac.  754  -'»  Act    of   December   31,    1899,    31 

(Okla.).  Stat.  L.  250. 

27  31  Stat.  L.  250. 
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operation,  so  as  to  embrace  all  persons  and  estates  in  said 
Territory,  whether  Indian,  freedman  or  otherwise,  and  full 
and  complete  jurisdiction  is  hereby  conferred  upon  the  dis- 
trict courts  in  said  Territory  in  the  settlement  of  all  estates 
of  decedents,  the  guardianship  of  minors  and  incompetents 
whether  Indians,  freedmen  or  otherwise.29 

By  the  first  of  the  above  paragraphs  there  was  evidently 
a  change  in  the  law  of  descent.  Evidently  prior  to  the 
passage  of  that  law,  the  law  of  descent  was  that  provided 
by  the  laws  of  the  Seminole  Nation.30 

By  the  second  paragraph  in  this  section  there  was  evidently 
established  for  the  Seminole  Nation  the  Arkansas  law  of 
descent  as  the  rule  in  all  cases.31 

"We  thus  see  that  descents  for  the  Seminole  Nation  up  to 
the  thirty-first  day  of  December,  eighteen  hundred  and  eighty- 
nine,  was  controlled  by  the  Seminole  laws,  from  that  date  to 
the  twenty-eighth  day  of  April,  nineteen  hundred  and  four, 
it  was  the  law  of  Arkansas  controlled  as  modified  by  the  act 
of  December  thirty-first,  eighteen  hundred  and  ninety-nine ; 
and  the  laws  of  Arkansas  as  found  in  Mansfield's  Digest  of 
eighteen  hundred  and  eighty-four  controlled  from  the  twenty- 
eighth  day  of  April,  nineteen  hundred  and  four  to  the 
sixteenth  day  of  November,  nineteen  hundred  and  seven. 
From  this  latter  date  to  the  twenty-seventh  day  of  May, 
nineteen  hundred  and  eight,  as  modified  by  the  act  of  the 
latter  date,  the  laws  of  descent  of  the  State  of  Oklahoma 
controlled.32 

Sec.    1843.    When   Arkansas  law   of   descents   and   not   the 

second  Seminole  Agreement  controls. 

"Where  a  duly  enrolled  citizen  of  the  Seminole  Nation  died 

on   the   twenty-third   day   of   August,   nineteen   hundred   and 

three,   after  receiving  his   allotment,   the   Supreme   Court   of 

29  Act  of  April  28,   1904.  32  Bledsoe's    Indian    Land    Laws, 

3"  Bledsoe's  Indian  Land  Laws,  Sec.  86;  see,  also,  Heliker  v.  Lin- 
Sec.  80.  coin,  123  Pac.  98   (Okla.). 

si  Bledsoe's     Indian    Land    Laws, 
Sec.  86. 
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this  State  decided  that  he  would  be  entitled  to  said  allot- 
ment if  living  within  contemplation  of  the  act  of  June  two, 
nineteen  hundred,  known  as  the  second  Seminole  Agreement, 
and  that  chapter  forty-nine  of  Mansfield's  Digest  of  the 
laws  of  Arkansas  governed  its  devolution  and  not  the 
Seminole  tribal  law,33  it  is  provided  by  section  two  of  the 
act  of  Congress,34  entitled  "An  act  to  ratify  an  agreement 
between  the  Commission  to  the  Five  Civilized  Tribes  and  the 
Seminole  tribe  of  Indians,"  controls  the  descent  of  lands 
to  which  a  duly  enrolled  member  of  the  Seminole  tribe  of 
Indians  who  died  after  the  thirty-first  day  of  December?  eighteen 
hundred  and  ninety-nine,  before  receiving  his  allotment,  is  enti- 
tled; but  said  section  has  no  application,  and  does  not  control 
the  descent  of  land  allotted  to  a  member  of  said  tribe  of 
Indians  who  died  after  said  date,  but  who  received  his  allot- 
ment prior  to  his  death.35 

Sec.  1844.     Seminole  citizenship. 

As  the  statute  of  descent  for  the  Seminole  Nation  makes 
provision  for  descent  to  heirs  who  are  Seminole  citizens,  we 
turn  to  the  statute  to  ascertain  the  method  of  determining 
who  were  citizens  of  that  nation. 

The  statute  provides  that  the  Commission  to  the  Five  Civ- 
ilized Tribes  in  making  the  rolls  of  Seminole  citizens  pur- 
suant to  the  act  of  Congress,  approved  on  the  twenty-eighth 
day  of  June,  eighteen  hundred  and  ninety-eight,  shall  place 
on  said  rolls  the  names  of  all  children  born  to  Seminole 
citizens  up  to  and  including  the  thirty-first  day  of  December, 
eighteen    hundred    and    ninety-nine,    and    the    names    of    all 

33Heliker,  etc.,  v.  Lincoln,  123  Buch  property,  if  the  deceased  left 
Pac  198  (Okla.).  In  this  action  it  no  wife  and  no  children,  passed 
was  agreed  that  "at  the  time  of  the  to  the  nearest  of  kin,  hut  they  con- 
death  of  the  allotee,  Aujrust  23,  fined  it  to  the  Seminole  blood." 
1903,  the  Seminole  tribe  of  Indians  -'June  2,  1900,  Chap.  010,  31 
had   no   law  of   descent,   l>ut    had   a  Stat.  L.  2.~>o. 

statute  governing  the  distribution  of  *'Bruner    v.    Sanders,    2G    Okla. 

personalty,    and    under    the    statute  073,   110  Pac.   730. 
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Seminole  citizens  then  living,  and  the  rolls  so  made,  when 
approved  by  the  secretary  of  the  interior,  as  provided  in 
said  act  of  Congress,  shall  constitute  the  final  rolls  of  Semi- 
nole citizens  upon  which  allotment  of  lands  and  distribution 
of  money  and  other  property  belonging  to  the  Seminole  tribes 
shall  be  made  and  to  no  other  persons.36 

Sec.  1845.     Dower,  curtesy  and  wills. 

In  the  Indian  laws  dower  and  curtesy  were  unknown.  If 
they  existed  at  all  in  the  Seminole  Nation,  it  was  under  the 
statutes  and  the  common  law  in  force  in  Arkansas.  A  dis- 
cussion of  these  subjects  will  be  found  elsewhere  in  this 
work.37    The  same  can  be  said  of  the  law  of  wills.38 

3e  Act  June  7,   L899,   31    Stat.  L.  37  See  Sections and . 

250.  38  See  Section  . 
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Sec.  1846.     Preamble  to  agreement  with  Seminole  commission. 

This  agreement  by  and  between  the  Government  of  the 
United  States,  of  the  first  part,  entered  into  in  its  behalf  by 
the  Commission  to  the  Five  Civilized  Tribes,  Henry  L.  Dawes, 
Tarns  Bixby,  Frank  C.  Armstrong,  Archibald  S.  McKennon 
and  Thomas  B.  Needles,  duly  appointed  and  authorized  there- 
unto, and  the  government  of  the  Seminole  Nation  in  Indian 
Territory,  of  the  second  part,  entered  into  on  behalf  of  said 
government  by  its  commission,  duly  appointed  and  authorized 
thereunto,  viz.:  John  F.  Brown,  Okehan  Tlarjo,  William  Cully, 
K.  N.  Kinkehee,  Thomas  West  and  Thomas  Factor; 

Witnesseth,    that    in    consideration    of    the    mutual    under- 
takings herein  contained  it  is  agreed  as  follows: 
137!) 
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Sec.  1847.  Class  and  grade  of  lands — Selection  of  allotments 
— Certificates  of  allotments. 
All  lands  belonging  to  the  Seminole  tribe  of  Indians  shall 
be  divided  into  three  classes,  designated  as  first,  second  and 
third  class ;  the  first  class  to  be  appraised  at  five  dollars,  the 
second  class  at  two  dollars  and  fifty  cents,  and  the  third  class 
at  one  dollar  and  twenty-five  cents  per  acre,  and  the  same 
shall  be  divided  among  the  members  of  the  tribe,  so  that 
each  shall  have  an  equal  share  thereof  in  value,  so  far  as  may 
be,  the  location  and  fertility  of  the  soil  considered ;  giving  to 
each  the  right  to  select  his  allotment  so  as  to  include  any 
improvements  thereon,  owned  by  him  at  the  time ;  and  each 
allotee  shall  have  the  sole  right  of  occupancy  of  the  land  so 
allotted  to  him,  during  the  existence  of  the  present  tribal  gov- 
ernment, and  until  the  members  of  said  tribe  shall  have  become 
citizens  of  the  United  States.  Such  allotments  shall  be  made 
under  the  direction  and  supervision  of  the  Commission  to  the 
Five  Civilized  Tribes  in  connection  with  a  representative 
appointed  by  the  tribal  government ;  and  the  chairman  of 
said  commission  shall  execute  and  deliver  to  each  allotee  a 
certificate  describing  therein  the  land  allotted  to  him.1 

Sec.  1848.  Sales  of  allotment  void,  when — Leases  of  allot- 
ments. 

All  contracts  for  sale,  disposition,  or  incumbrance  of  any 
part  of  any  allotment  made  prior  to  date  of  patent  shall  be 
void. 

Any  allotee  may  lease  his  allotment  for  any  period  not 
exceeding  six  years,  the  contract  therefor  to  be  executed  in 
triplicate  upon  printed  blanks,  provided  by  the  tribal  govern- 
ment, and  before  the  same  shall  become  effective  it  shall  be 
approved  by  the  principal  chief  and  a  copy  filed  in  the  office 
of  the  clerk  of  the  United  States  court  at  Wewoka.2 

Sec.  1849.     Leases  for  coal,  minerals  and  oil — Royalties. 

No  lease  of  any  coal,  mineral,  coal  oil  or  natural  gas  within 
said  nation  shall  be  valid  unless  made  with  the  tribal  govern- 

i  December  16,  1897,  30  Stat.  367.  a  December  16,  1897,  30  Stat.  567. 


1381  THE   SEMINOLE    AGREEMENT.  §§  1850,  1851 

merit  by  and  with  the  consent  of  the  allotee  and  approved 
by  the  secretary  of  the  interior. 

Should  there  be  discovered  on  any  allotment  any  coal, 
mineral,  coal  oil,  or  natural  gas,  and  the  same  should  be 
operated  so  as  to  produce  royalty,  one-half  of  such  royalty 
shall  be  paid  to  such  allotee  and  the  remaining  half  into 
the  tribal  treasury  until  extinguishment  of  tribal  government, 
and  the  latter  shall  be  used  for  the  purpose  of  equalizing 
the  value  of  allotments;  and  if  the  same  be  insufficient 
therefor,  any  other  funds  belonging  to  the  tribe,  upon 
extinguishment  of  tribal  government  may  be  used  for  such 
purpose,  so  that  each  allotment  may  be  made  equal  in  value 
as  aforesaid.3 

Sec.  1850.    Provisions  as  to  town  site  commission  of  Wewoka. 

The  town  site  of  Wewoka  shall  be  controlled  and  disposed 
of  according  to  the  provisions  of  an  act  of  the  general  coun- 
cil of  the  Seminole  Nation,  appproved  April  twenty-third, 
eighteen  hundred  and  ninety-seven,  relative  thereto ;  and  on 
extinguishment  of  the  tribal  government  deeds  of  conveyance 
shall  issue  to  owners  of  lots  as  herein  provided  for  allotees; 
and  all  lots  remaining  unsold  at  that  time  may  be  sold  in 
such  manner  as  may  be  prescribed  by  the  secretary  of  the 
interior.4 

Sec.  1851.     Appropriation  for  school  purposes  for  Seminoles — 
Allotment  for  academies. 

Five  hundred  thousand  dollars  ($500,000)  of  the  funds  be- 
longing to  the  Seminoles,  now  held  by  the  United  States, 
shall  be  set  apart  as  a  permanent  school  fund  for  the  educa- 
tion of  children  of  the  members  of  said  tribe,  and  shall  be 
held  by  the  United  States  at  five  per  cent,  interest,  or  in- 
vested so  as  to  produce  such  amount  of  interest,  which  shall 

3  December  16,  1807,  30  Stat.  5*57.  *  December  10,  1807,  30  Stat.  567. 
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be,  after  extinguishment  of  tribal  government,  applied  by  the 
secretary  of  the  interior  to  the  support  of  Mekasuky  and 
Emahaka  academies  and  the  district  schools  of  the  Seminole 
people;  and  there  shall  be  selected  and  excepted  from  allot- 
ment three  hundred  and  twenty  acres  of  land  for  each  of 
said  academies,  and  eighty  acres  each  for  eight  district 
schools  in  the  Seminole  country.5 

Sec.  1852.    Reservations  for  church  and  school  purposes. 

There  shall  also  be  excepted  from  allotment  one-half  acre 
for  the  use  and  occupancy  of  each  of  twenty-four  churches, 
including  those  already  existing  and  such  others  as  may 
hereafter  be  established  in  the  Seminole  country,  by  and 
with  consent  of  the  general  council  of  the  nation ;  but  should 
any  part  of  same  at  any  time  cease  to  be  used  for  church 
purposes,  such  part  shall  at  once  revert  to  the  Seminole 
people  and  be  added  to  the  lands  set  apart  for  the  use  of 
said  district  schools. 

One  acre  in  each  township  shall  be  excepted  from  allot- 
ment, and  the  same  may  be  purchased  by  the  United  States, 
upon  which  to  establish  schools  for  the  education  of  children 
of  noncitizens,  when  deemed  expedient.6 

Sec.   1853.    Allotment  to  be  made,   when  and  how — Home- 
stead. 

"When  the  tribal  government  shall  cease  to  exist  the  prin- 
cipal chief  last  elected  by  said  tribe  shall  execute,  under  his 
hand  and  the  seal  of  the  nation,  and  deliver  to  each  allotee 
a  deed  conveying  to  him  all  the  right,  title  and  interest  of 
the  said  nation  and  the  members  thereof  in  and  to  the  lands 
so  allotted  to  him,  and  the  secretary  of  the  interior  shall 
approve  such  deed,  and  the  same  shall  thereupon  operate 
as  a  relinquishment  of  the  right,  title  and  interest  of  the 
United  States  in  and  to  the  land  embraced  in  said  convey- 
ance, and  as  a  guaranty  by  the  United  States  of  the  title  of 

e  December  16,  1897,  30  Stat.  567.  e  December  16,  1897,  30  Stat.  567. 
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said  lands  to  the  allotee ;  and  the  acceptance  of  such  deed 
by  the  allotee  shall  be  a  relinquishment  of  his  title  to  and 
interest  in  all  other  lands  belonging  to  the  tribe,  except 
such  as  may  have  been  excepted  from  allotment  and  held  in 
common  for  other  purposes.  Each  allotee  shall  designate  one 
tract  of  forty  acres,  which  shall,  by  the  terms  of  the  deed, 
be  made  inalienable  and  nontaxable  as  a  homestead  in  per- 
petuity.7 

Sec.  1854.  Equalization  of  allotment  values — Loyal  Seminole 
claims — United  States  court  at  Wewoka — In- 
toxicating liquors. 

All  moneys  belonging  to  the  Seminoles,  remaining  after 
equalizing  the  value  of  allotments  as  herein  provided,  and 
reserving  said  sum  of  five  hundred  thousand  dollars  for 
school  fund,  shall  be  paid  per  capita  to  the  members  of  said 
tribe  in  three  equal  installments,  the  first  to  be  made  as  soon 
as  convenient  after  allotment  and  extinguishment  of  tribal 
government,  and  the  others  at  one  and  two  years,  respec- 
tively. Such  payments  shall  be  made  by  a  person  appointed 
by  the  secretary  of  the  interior,  who  shall  prescribe  the 
amount  of  and  approve  the  bond  to  be  given  by  such  person ; 
and  strict  account  shall  be  given  to  the  secretary  of  the 
interior  for  such   disbursements. 

The  loyal  Seminole  claim  shall  be  submitted  to  the  United 
States  Senate,  which  shall  make  final  determination  of  same, 
and,  if  sustained,  shall  provide  for  payment  thereof  within 
two  years  from  date  hereof. 

There  shall  hereafter  be  held  at  the  town  of  Wewoka,  the 
present  capital  of  the  Seminole  Nation,  regular  terms  of  the 
United  States  court,  as  at  other  points  in  the  judicial  district 
of  which  the  Seminole  Nation  is  a  part. 

The  United  States  agrees  to  maintain  strict  laws  in  the 
Seminole  country  against  the  introduction,  sale,  barter  or 
giving  away  of  intoxicants  <>i"  any  kind  or  quality 

i  December  10,  1897,  30  Stat.  567. 
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This  agreement  shall  in  no  wise  affect  the  provisions  of 
existing  treaties  between  the  Seminole  Nation  and  the  United 
States,  except  in  so  far  as  it  is  inconsistent  therewith.8 

Sec.   1855.     Jurisdiction  conferred  on  United  States   courts. 

The  United  States  courts  now  existing,  or  that  may  here- 
after be  created,  in  Indian  Territory,  shall  have  exclusive 
jurisdiction  of  all  controversies  growing  out  of  the  title, 
ownership,  occupation  or  use  of  real  estate  owned  by  the 
Seminoles ;  and  to  try  all  persons  charged  with  homicide, 
embezzlement,  bribery,  and  embracery  hereafter  committed 
in  the  Seminole  country,  without  reference  to  race  or  citizen- 
ship of  the  persons  charged  with  any  such  crime ;  and  any 
citizen  or  officer  of  said  nation  charged  with  any  such  crime, 
if  convicted,  shall  be  punished  as  if  he  were  a  citizen  or 
officer  of  the  United  States,  and  the  courts  of  said  nation 
shall  retain  all  the  jurisdiction  which  they  now  have,  except 
as  herein  transferred  to  the  courts  of  the  United  States.9 

Sec.  1856.     Agreement  to  purchase  lands  of  the  Creek  Nation. 

When  this  agreement  is  ratified  by  the  Seminole  Nation 
and  the  United  States,  the  same  shall  serve  to  repeal  all  the 
provisions  of  the  act  of  Congress  approved  June  seventh, 
eighteen  hundred  and  ninety-seven,  in  any  manner  affecting 
the  proceedings  of  the  general  council  of  the  Seminole 
Nation. 

It  being  known  that  the  Seminole  reservation  is  insufficient 
for  allotments  for  the  use  of  the  Seminole  people,  upon  which 
they,  as  citizens,  holding  in  severalty,  may  reasonably  and 
adequately  maintain  their  families,  the  United  States  will 
make  effort  to  purchase  from  the  Creek  Nation,  at  one  dollar 
and  twenty-five  cents  per  acre,  two  hundred  thousand  acres 
of  land,  immediately  adjoining  the  eastern  boundary  of  the 
Seminole  reservation  and  lying  between  the  north  fork  and 
south  fork  of  the   Canadian  River,  in  trust   for,   and  to  be 

s  December  16,  1897,  30  Stat.  567.  9  December  16,  1897,  30  Stat.  567. 
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conveyed  by  proper  patent  by  the  United  States  to  the  Sem- 
inole Indians,  upon  said  sum  of  one  dollar  and  twenty-five 
cents  per  acre  being  reimbursed  to  the  United  States  by  said 
Seminole  Indians;  the  same  to  be  allotted  as  herein  pro- 
vided for  lands  now  owned  by  the  Seminoles. 

This  agreement  shall  be  binding  on  the  United  States  when 
ratified  by  Congress  and  on  the  Seminole  people  when  ratified 
by  the  general  council  of  the  Seminole  Nation. 

In  witness  whereof  the  said  commissioners  have  hereunto 
affixed  their  names  at  Muskogee,  Indian  Territory,  this  six- 
teenth day  of  December,  Anno  Domini,  eighteen  hundred 
and  ninety-seven. 

Henry  L.  Dawes, 
Tams  Bixby, 
Frank  C.  Armstrong, 
Archibald  S.  McKennon, 
Thomas  B.  Needles, 
Commission  to  the  Five  Civilized  Tribes. 
Allison  L.  Ayleswortii, 

Secretary. 

John  F.  Brown, 
Okchan  Harjo, 
William  Cully, 
K.  N.  Kinkehee, 
Thomas  West, 
Thomas  Factor, 

Seminole  Commission. 
A.  J.  Brown, 

Secretary. 

Sec.  1857.     Supplemental  Agreement  of  October  seventh,  eigh- 
teen hundred  and  ninety-nine — Preamble. 

This  agreement  by  and  bet  ween  the  Covernment  of  the 
United  Slates,  of  Die  first  part,  entered  into  in  its  behalf  by 
the  Commission  to  the  Five  Civilized  Tribes,  Henry  L.  Dawes, 
Tams  Bixby,  Archibald  S.  McKennon  and  Thomas  B.  Needles, 
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duly  appointed  and  authorized  thereunto,  and  the  Seminole 
tribe  of  Indians,  in  Indian  Territory,  of  the  second  part, 
entered  into  in  behalf  of  said  tribe  by  John  F.  Brown  and 
K.  N.  Kinkehee,  commissioners  duly  appointed  and  authorized 
thereunto,  witnesseth : 

Sec.  1858.     Tribal  rolls,  how  made. 

First.  That  the  Commission  to  the  Five  Civilized  Tribes, 
in  making  the  rolls  of  Seminole  citizens,  pursuant  to  the 
act  of  Congress,  approved  June  twenty-eighth,  eighteen  hun- 
dred and  ninety-eight,  shall  place  on  said  rolls  the  names  of 
all  children  born  to  Seminole  citizens  up  to  and  including 
the  thirty-first  day  of  December,  eighteen  hundred  and 
ninety-nine,  and  the  names  of  all  Seminole  citizens  then 
living;  and  the  rolls  so  made,  when  approved  by  the  secre- 
tary of  the  interior,  as  provided  by  said  act  of  Congress, 
shall  constitute  the  final  rolls  of  Seminole  citizens,  upon 
which  the  allotment  of  lands  and  distribution  of  money  and 
other  property  belonging  to  the  Seminole  Indians  shall  be 
made,  and  to  no  other  persons.10 

Sec.    1859.     Allotments   to    certain    deceased   members    shall 
descend,  how. 

Second.  If  any  member  of  the  Seminole  tribe  of  Indians 
shall  die  after  the  thirty-first  day  of  December,  eighteen 
hundred  and  ninety-nine,  the  lands,  money,  and  other  prop- 
erty to  which  he  would  be  entitled  if  living,  shall  descend  to 
his  heirs  who  are  Seminole  citizens,  according  to  the  laws  of 
descent  and  distribution  of  the  State  of  Arkansas,  and  be 
allotted  and  distributed  to  them  accordingly:  Provided,  that 
in  all  cases  where  such  property  would  descend  to  the 
parents  under  said  laws,  the  same  shall  first  go  to  the  mother 
instead  of  the  father,  and  then  to  the  brothers  and  sisters, 
and  their  heirs,  instead  of  the  father.11 

io31  Stat.  250.  "31  Stat.  250. 
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Sec.  1860.     Provisions  as  to  ratification  of  agreement. 

Third.  This  agreement  to  be  ratified  by  the  general  council 
of  the  Seminole  Nation  and  by  the  Congress  of  the  United 
States. 

In  witness  whereof,  the  said  commissioners  hereunto  affix 
their  names,  at  Muskogee,  Indian  Territory,  this  seventh  day 
of  October,  eighteen  hundred  and  ninety-nine. 

Henry  L.  Dawes, 
Tams  Bixby, 

Archibald  S.  McKennon, 
Thomas  B.  Needles, 
Commission  to  the  Five  Civilized  Tribes. 
John  F.  Brown, 

K.  N.   KlNKEHEE, 

Seminole  Commissioners. 

Sec.  1861.     Town  site  laws. 

For  the  law  applicable  to  town  sites  in  the  Seminole  Nation, 
see  Sec.  2009,  chapter  on  town  site  laws. 
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The  President  shall  nominate,  and  by  and  with  the  advice 
and  consent  of  the  Senate,  shall  appoint  the  commissioners  to 
enter  into  negotiations  with  the  Cherokee  Nation,  the  Choc- 
taw Nation,  the  Chickasaw  Nation,  the  Muskogee  or  Creek 
Nation,  the  Seminole  Nation,  for  the  purpose  of  extinguish- 
ment of  the  national  or  tribal  title  to  any  lands  within  that 
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territory  now  held  by  any  and  all  of  such  nations  or  tribes, 
either  by  cession  of  the  same,  or  some  part  thereof  to  the 
United  States,  or  by  the  allotment  and  division  of  the  same 
in  severalty  among  the  Indians  of  such  nations  or  tribes, 
respectively,  as  may  be  entitled  to  the  same,  or  by  such  other 
methods  as  may  be  agreed  upon  between  the  several  nations 
and  tribes  aforesaid,  or  each  of  them,  with  the  United 
States,  with  a  view  to  such  an  adjustment,  upon  the  basis 
of  justice  and  equity,  as  may,  with  the  consent  of  such  nation 
or  tribes  of  Indians,  so  far  as  may  be  necessary,  be  requisite 
and  suitable  to  enable  the  ultimate  creation  of  a  State  or 
States  of  the  Union,  which  shall  embrace  the  lands  within 
the  said  Indian  Territory.1 

Sec.  1863.     Duties — Equal  distribution  of  land. 

Such  commissioners  shall,  under  such  regulations  and  direc- 
tions as  shall  be  prescribed  by  the  President,  through  the 
secretary  of  the  interior,  enter  upon  negotiation  with  the 
several  nations  of  Indians  as  aforesaid  in  the  Indian  Terri- 
tory, and  shall  endeavor  to  procure,  first,  such  allotment  of 
land  in  severalty  to  the  Indians  belonging  to  each  such  nation, 
tribe  or  band,  respectively,  as  may  be  agreed  upon  as  just 
and  proper  to  provide  for  each  such  Indian  a  sufficient 
quantity  of  land  for  his  or  her  needs,  in  such  equal  distri- 
bution and  apportionment  as  may  be  found  just  and  suited 
to  the  circumstances;  for  which  purpose,  after  the  terms  of 
sucli  an  agreement,  shall  have  been  arrived  at,  the  said  com- 
missioners shall  cause  the  land  of  any  such  nation,  or  tribe, 
or  band,  to  be  surveyed  and  the  proper  allotment  to  be 
designated,  and,  secondly,  to  procure  the  cession,  for  such 
price  and  upon  such  terms  as  shall  be  agreed  upon,  of  any 
lands  not  found  necessary  to  be  so  allotted  or  divided,  to  the 
United  States;  and  to  make  proper  agreement  for  the  invest- 
ment or  holding  by  the  United  Stales  of  such  moneys  as  may 
be  paid  or  agreed  to  be  paid  to  such  nations  or  tribes,  or 

iAct  of  March   3,   1893,  27   Stat.  L.  645. 
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bands,  or  to  any  of  the  Indians  thereof,  for  the  extinguish- 
ment of  their  interests  therein.  But  said  commissioners  shall 
have  power  to  negotiate  any  and  all  such  agreements  as,  in 
view  of  all  the  circumstances  affecting  the  subject,  shall  be 
found  requisite  and  suitable  to  such  an  arrangement  of  the 
rights  and  interests  and  affairs  of  such  nations,  tribes,  bands 
or  Indians,  or  any  of  them,  to  enable  the  ultimate  creation 
of  a  territory  of  the  United  States,  with  a  view  to  the 
admission  of  the  same  as  a  State  in  the  Union.2 

Sec.  1864.    Negotiations  for  allotment  not  to  affect  Federal 
control. 

Neither  the  provisions  of  this  section  nor  the  negotiations 
or  agreements  which  may  be  had  or  made  thereunder  shall 
be  held  in  any  way  to  waive  or  impair  any  right  or  sov- 
ereignty which  the  Government  of  the  United  States  had 
over  or  respecting  the  said  Indian  Territory,  or  the  people 
thereof,  or  any  other  right  of  the  Government  relating  to  said 
Territory,  its  land,  or  the  people  thereof.3 

Sec.  1865.  Powers  and  duties  conferred  upon  the  commis- 
sion— Control  as  to  application  for  citizenship. 
Said  commission  is  further  authorized  and  directed  to 
proceed  at  once  to  hear  and  determine  the  applications  of 
all  persons  who  may  apply  to  them  for  citizenship  in  any 
of  said  nations,  and  after  such  hearing  they  shall  determine 
the  right  of  such  applicant  to  be  so  admitted  and  controlled : 
Provided,  however,  that  such  application  shall  be  made  to 
such  commissioners  within  three  months  after  the  passage 
of  this  act.  The  said  commission  shall  decide  all  such  appli- 
cations within  ninety  days  after  the  same  shall  be  made. 
In  determining  all  such  applications  said  commission  shall 
respect  all  laws  of  the  several  nations  or  tribes,  not  incon- 
sistent with  the  laws  of  the  United  States,  and  all  treaties 

2  Act  March  3,   1893,  27  Stat.  L.  3  Act  March  3,  1893,  27  Stat.  L. 

645.  645. 
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with  either  of  said  nations  or  tribes,  and  shall  give  due 
force  and  effect  to  the  rolls,  usages  and  customs  of  each  of 
said  nations  or  tribes:  And,  provided  further,  that  the  rolls 
of  citizenship  of  the  several  tribes  as  now  existing  are  hereby 
confirmed,  and  any  person  who  shall  claim  to  be  entitled  to 
be  added  to  said  rolls  as  a  citizen  in  either  of  said  tribes  and 
whose  right  thereto  has  either  been  denied  or  not  acted  upon, 
or  any  citizen  who  may  within  three  months  from  and  after 
the  passage  of  this  act  desire  such  citizenship,  may  apply  to 
the  legally  constituted  court  or  committee  designated  by  the 
several  tribes  for  such  citizenship,  and  such  court  or  com- 
mittee shall  determine  such  application  within  thirty  days 
from  the  date  thereof.4 

Sec.  1866.  Trial  in  applications  for  citizenship — Appeal 
therefrom. 
In  the  performance  of  such  duties  said  commission  shall 
have  power  and  authority  to  administer  oaths,  to  issue 
process  for  and  compel  the  attendance  of  witnesses,  and  to 
send  for  persons  and  papers,  and  all  depositions  and  affidavits 
and  other  evidence  in  any  form  whatsoever  heretofore  taken 
where  the  witnesses  giving  said  testimony  are  dead,  or  now 
residing  beyond  the  limits  of  said  territory,  and  to  use 
every  fair  and  reasonable  means  within  their  reach,  for  the 
purpose  of  determining  the  rights  of  persons  claiming  such 
citizenship,  or  to  protect  any  of  such  nations  from  fraud  or 
wrong,  and  the  rolls  so  prepared  by  them  shall  be  hereafter 
held  to  be  the  true  and  correct  rolls  of  persons  entitled  to 
the  right  of  citizenship  in  said  several  tribes:  Provided,  that 
if  the  tribe,  or  any  persons,  be  aggrieved  with  the  decision 
of  the  tribal  authorities  or  the  commission  provided  for  by 
this  act,  it  or  he  may  appeal  from  such  decision  to  the  United 
States  district  court:  Provided,  however,  that  the  appeal 
shall  be  taken  within  sixty  days  and  the  judgment  of  the 
court  shall  be  final." 

«  Act  June    10,    1890,   29   Stat.   L.  » Act  .Tunc    10,    1896,   'J9    Stat.    L. 

:'':i!,•  339. 
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Sec.  1867.     Completion  of  roll  of  citizenship  by  commission. 

The  said  commission  after  the  expiration  of  six  months, 
shall  cause  a  complete  roll  of  citizenship  of  each  of  said 
nations  to  be  made  up  from  their  records  and  add  thereto  the 
names  of  citizens  whose  right  may  be  conferred  under  this 
act,  and  said  rolls  shall  be,  and  are  hereby,  made  rolls  of 
citizenship  of  said  nations  or  tribes  subject,  however,  to  the 
determination  of  the  United  States  Court  as  provided  herein.6 

Sec.  1868.     Rolls  of  citizenship,  where  to  be  filed — Report  of 
commission  to  Congress  of  leases. 

The  commission  is  hereby  required  to  file  the  list  of  mem- 
bers as  they  finally  approve  them  with  the  commissioner  of 
Indian  affairs  to  remain  there  for  use  as  the  final  judgment, 
of  the  duly  constituted  authorities.  And  said  commission 
shall  also  make  a  roll  of  freedmen  entitled  to  citizenship  in 
said  tribes,  and  shall  include  their  names  in  the  list  of 
members  to  be  filed  with  the  commissioners  of  Indian  affairs. 
And  said  commission  is  further  authorized  and  directed  to 
make  a  full  report  to  Congress  of  leases,  tribal  and  indi- 
viduals, with  the  area,  amount  and  value  of  the  property 
leased  and  the  amount  received  therefor,  and  by  whom  and 
from  whom  said  property  is  leased,  and  is  further  directed 
to  make  a  full  and  detailed  report  as  to  the  excessive  hold- 
ings of  the  members  of  the  tribes  and  others.7 

Sec.  1869.     Completion  of  tribal  rolls  by  the  commission. 

The  said  commission  shall  continue  to  exercise  all  authority 
heretofore  conferred  upon  it  by  law  to  negotiate  with  the 
Five  Tribes,  and  any  agreement  made  by  it  with  any  of  said 
tribes,  when  ratified,  shall  operate  to  suspend  any  provisions 
of  this  act  if  in  conflict  therewith  as  to  said  nation :  Pro- 
vided, that  the  words  "rolls  of  citizenship,"  as  used  in  the 
act  of  June  tenth,  eighteen  hundred  and  ninety-six,  making 

e  Act  of  June  10,  1896,  29  Stat.  *  Act  June  10,  1896,  29  Stat.  L. 
L.  339.  339. 
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appropriations  for  current  and  contingent  expenses  of  the 
Indian  department,  and  fulfilling  treaty  stipulations  with  the 
various  tribes  for  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  ninety-seven,  shall  be  construed  to 
mean  the  last  authenticated  rolls  of  each  tribe  which  had 
been  approved  by  the  council  of  the  nation,  and  the  descend- 
ants of  those  appearing  on  such  rolls,  and  such  additional 
names  and  their  descendants  as  have  been  subsequently 
added,  either  by  the  council  of  such  nations,  the  duly  author- 
ized courts  thereof,  or  the  commission  under  the  act  of  June 
tenth,  eighteen  hundred  and  ninety-six.  And  all  other 
names  appearing  on  such  rolls  shall  be  open  to  investigation 
by  such  commission  for  a  period  of  six  months  after  the 
passage  of  this  act.  And  any  name  appearing  on  such  rolls 
and  not  confirmed  by  the  act  of  the  tenth  day  of  June, 
eighteen  hundred  and  ninety-six,  as  herein  construed,  may 
be  stricken  therefrom  by  such  commission,  where  the  party 
affected  shall  have  ten  days'  previous  notice  that  said  com- 
mission will  investigate  and  determine  the  right  of  such 
party  to  remain  upon  such  rolls  as  a  citizen  of  such  nation : 
Provided,  also,  that  anyone  whose  name  shall  be  stricken 
from  the  roll  by  such  commission  shall  have  the  right  of 
appeal,  as  provided  in  the  act  of  June  tenth,  eighteen  hun- 
dred and  ninety-six.8 

Sec.  1870.     Appeal  in  citizenship  cases. 

Appeal  shall  be  allowed  from  the  United  States  courts  in 
the  Indian  Territory  direct  to  the  Supreme  Court  of  the 
United  States  to  either  party,  in  all  citizenship  cases,  and  in 
all  cases  between  either  of  the  Five  Civilized  Tribes  and  the 
United  States  involving  the  constitutionality  or  validity  of 
any  legislation  affecting  citizenship,  or  the  allotment  of  lands 
in  the  Indian  Territory,  under  tin-  rules  and  regulations 
governing  appeals  to  said  court  in  other  eases:  Provided, 
that    appeals    in    eases    decided    prior   to    this    act    must    be 

8  Act  June  7,  1S07,  30  Stat.  L.  83. 
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perfected  in  one  hundred  and  twenty  days  from  its  passage; 
and  in  cases  decided  subsequent  thereto,  within  sixty  days 
from  final  judgment ;  but  in  no  case  shall  the  work  of  the 
Commission  to  the  Five  Civilized  Tribes  be  enjoined  or 
suspended  by  any  proceedings  in  or  order  of  any  court,  or 
of  any  judge  until  after  final  judgment  in  the  Supreme 
Court  of  the  United  States.  In  the  case  of  appeals,  as 
aforesaid,  it  shall  be  the  duty  of  the  Supreme  Court  to 
advance  such  cases  on  the  docket  and  dispose  of  the  same 
as  early  as  possible.9 

Sec.  1871.     Continuance  of  authority  of  commission. 

The  said  commission  shall  continue  to  exercise  all  authority 
heretofore  conferred  on  it  by  laAv.  But  it  shall  not  receive, 
consider,  or  make  any  record  of  any  application  of  any 
person  for  enrollment  as  a  member  of  any  tribe  in  the  Indian 
Territory  who  has  not  been  a  recognized  citizen  thereof,  and 
duly  and  lawfully  enrolled  or  admitted  as  such,  and  its 
refusal  of  such  applications  shall  be  final  when  approved  by 
the  secretary  of  the  interior.10 

Sec.  1872.    Duties  of  commission  as  to  Mississippi  Choctaws — 
Contracts  affecting  lands. 

Any  Mississippi  Choctaw  duly  identified  as  such  by  the 
United  States  Commission  to  the  Five  Civilized  Tribes  shall 
have  the  right,  at  any  time  prior  to  the  approval  of  the  final 
rolls  of  the  Choctaws  and  Chickasaws  by  the  secretary  of 
the  interior  to  make  settlement  within  the  Choctaw-Chicka- 
saw country,  and  on  proof  of  the  fact  of  bona  fide  settlement 
may  be  enrolled  by  said  United  States  Commission  and  by 
the  secretary  of  the  interior  as  Choctaws  entitled  to  allot- 
ment. All  contracts  or  agreements  looking  to  the  sale  or 
incumbrance  in  any  way  of  the  lands  to  be  allotted  to  said 
Mississippi  Choctaws.11 

9  July  1,  1898,  30  Stat.  L.  591.  "Act  May  31,  1900,  31  Stat.  L. 

io  Act  May  31,  1900,  31  Stat.  L.       237. 
236. 
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Sec.  1873.     Finality  of  rolls  made  by  commission. 

The  rolls  made  by  the  Commission  to  the  Five  Civilized 
Tribes  when  approved  by  the  secretary  of  the  interior,  shall 
be  final,  and  the  persons  whose  names  are  found  thereon  shall 
alone  constitute  the  several  tribes  which  they  represent ;  and 
the  secretary  of  the  interior  is  authorized  and  directed  to 
fix  a  time  by  agreement  with  said  tribes  or  either  of  them 
for  closing  said  rolls,  but  upon  failure  or  refusal  of  said 
tribes,  or  either  of  them,  to  agree  thereto,  then  the  secretary 
of  the  interior  shall  fix  a  time  for  closing  said  rolls,  after 
which  no  names  shall  be  added  thereto.12 

Sec.  1874.     Creek  children  to  be  added  to  the  roll  by  the 
commission. 

Said  commission  shall  exercise  all  powers  heretofore  con- 
ferred upon  it  by  Congress.  All  children  born  to  all  duly 
enrolled  and  recognized  citizens  of  the  Creek  Nation  up  to 
and  including  the  twenty-fifth  day  of  May,  nineteen  hundred 
and  one,  and  then  living,  shall  be  added  to  the  rolls  of 
citizenship  of  said  Nation  made  under  the  provisions  of  an 
act  entitled  "An  act  to  ratify  and  confirm  an  agreement 
with  the  Muskogee  or  Creek  tribe  of  Indians,  and  for  other 
purposes"  approved  March  first,  nineteen  hundred  and 
one,  and  if  any  such  child  has  died  since  the  twenty-fifth 
day  of  May,  nineteen  hundred  and  one,  or  may  hereafter 
die,  before  receiving  his  allotment  of  land  and  distributive 
share  of  the  funds  of  the  tribe,  the  lands  and  moneys  to 
which  he  would  be  entitled  if  living,  shall  descend  to  his 
heirs  and  be  allotted  and  distributed  to  them  accordingly.13 

Sec.    1875.     Further    continuance    of    the    authority    of    the 
commission. 

Said  commission  shall  exercise  all  the  powers  heretofore 
conferred  upon  it  by  Congress.     The  secretary  of  the  interior 

12  Act  March  3,  1901,  31  Stat.  L.  "Act  May  27,   1902,  82  Stat.  L. 

1077.  258. 
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is  hereby  granted  authority  to  sell  at  public  sale  in  tracts 
not  exceeding  one  hundred  and  sixty  acres  to  any  one  pur- 
chaser, under  rules  and  regulations  to  be  made  by  the  secre- 
tary of  the  interior,  the  residue  of  land  in  the  Creek  Nation 
belonging  to  the  Creek  tribe  of  Indians,  consisting  of  about 
five  hundred  thousand  acres,  and  being  the  residue  of  lands 
left  over  after  allotment  of  one  hundred  and  sixty  acres  to 
each  of  said  tribe.14 

Sec.  1876.     Application  for  citizenship  enrollment. 

The  Commission  to  the  Five  Civilized  Tribes  is  hereby  author- 
ized, for  sixty  days  after  the  date  of  the  approval  of  this 
act,  to  receive  and  consider  applications  for  enrollments  of 
infant  children  born  prior  to  September  twenty-fifth,  nine- 
teen hundred  and  two,  and  who  were  living  on  said  date,  to 
citizens  by  blood  of  the  Choctaw  and  Chickasaw  tribes  of 
Indians,  whose  enrollment  had  been  approved  by  the  secre- 
tary of  the  interior,  prior  to  the  date  of  the  approval  of 
this  act,  and  to  enroll  and  make  allotments  to  such  children.15 

Sec.  1877.     Closing  Choctaw  and  Chickasaw  rolls  by  the  com- 
mission. 

The  Commission  to  the  Five  Civilized  Tribes  is  author- 
ized, for  sixty  days  after  the  date  of  the  approval  of  this 
act,  to  receive  and  consider  applications  for  enrollments  of 
children  born  subsequent  to  September  twenty-fifth,  nineteen 
hundred  and  two,  and  prior  to  March  fourth,  nineteen  hun- 
dred and  five,  and  who  were  living  on  said  latter  date,  to 
citizens  by  blood  of  the  Choctaw  and  Chickasaw  tribes  of 
Indians,  whose  enrollment  has  been  approved  by  the  secre- 
tary of  the  interior,  prior  to  the  date  of  the  approval  of  this 
act,  and  to  enroll  and  make  allotments  to  such  children.10 

14  Act  of  April  21,  1904,  33  Stat.  ie  Act    March    3,    1905,    33    Stat. 

L.  204.  L.    1,059. 

is  Act   March   3,    1905,    33    Stat. 
1,059. 
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Sec.  1878.     Closing-  Creek  rolls  by  the  commission. 

The  Commission  to  the  Five  Civilized  Tribes  is  author- 
ized, for  sixty  days  after  the  date  of  the  approval  of  this 
act,  to  receive  and  consider  applications  for  enrollments  of 
children  born  subsequent  to  May  twenty-fifth,  nineteen  hun- 
dred and  one,  and  prior  to  March  fourth,  nineteen  hundred 
and  five,  and  living  on  said  latter  date,  to  citizens  of  the 
Creek  tribe  of  Indians,  whose  enrollment  has  been  approved 
by  the  secretary  of  the  interior,  prior  to  the  date  of  the 
approval  of  this  act,  and  to  enroll  and  make  allotments  to 
such  children.17 

Sec.  1879.     Closing  Seminole  rolls  by  the  commission. 

The  Commission  to  the  Five  Civilized  Tribes  is  authorized, 
for  ninety  days  after  date  of  the  approval  of  this  act  to 
receive  and  consider  applications  for  the  enrollment  of  infant 
children,  born  prior  to  March  fourth,  nineteen  hundred  and 
five,  and  living  on  said  latter  date,  to  citizens  of  the  Seminole 
tribe,  whose  enrollment  had  been  approved  by  the  secretary 
of  the  interior,  and  to  enroll  and  make  allotments  to  such 
children,  giving  to  each  an  equal  number  of  acres  of  land, 
and  such  children  shall  also  share  equally  with  other  citizens 
of  the  Seminole  tribe  in  the  distribution  of  all  other  tribal 
property  and  funds.18 

Sec.    1880.     Record    of    tribal    rolls — Punishment    for    copy 

thereof — Enrollment     of    Mississippi     Choctaw 

full-bloods  and  closing  of  rolls. 

For  Federal  law  requiring  the  record   of  tribal  rolls,  see 

Sec.    1697,    herein,   under   the    act   of   the    twenty-first    day   of 

June,  nineteen  hundred  and  six.     For  the  law  declaring  it  a 

misdemeanor   to   exhibit   or  sell   a   copy   of  said   record,   see 

Sec.    1719,    herein,    under   act    of    twenty-firsl    day    of    June, 

nineteen  hundred  and  six.     For  the  Federal  law  controlling 

"Act  March  3,  1905,  33  Stat.   I>.  '«  Ad  of  March  3,  1905,  S3  Stat. 

1,059.  L.   1,059. 
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enrollment  of  Mississippi  Choctaw  full  bloods,  see  Sec.  1720 
of  the  same  act.  For  the  manner  of  finally  closing  the  rolls 
of  the  Five  Civilized  Tribes,  see  Sec.  1721,  herein,  under 
the  same  act.  For  law  as  to  conclusiveness  of  the  enrollment 
records  as  to  blood  and  age  of  an  allotee,  see  Sec.  1724, 
herein. 


Sec.  1881.    Federal  law  providing  for  the  filing  and  recording 
of  instruments  of  conveyance. 

Chapter  twenty-seven,  of  the  Digest  of  the  Statute  of 
Arkansas,  known  as  Mansfield's  Digest  of  eighteen  hundred 
and  eighty-four,  is  hereby  extended  to  the  Indian  Territory, 
so  far  as  the  same  may  be  applicable  and  not  inconsistent 
with  any  law  of  Congress :  Provided,  that  the  clerk  or  deputy 
clerk  of  the  United  States  Court  of  each  of  the  courts  of 
said  Territory  shall  be  ex-officio  recorder  for  his  district,  and 
perform  the  duties  required  of  recorder  in  the  chapter  afore- 
said, and  use  the  seal  of  such  court  in  cases  requiring  a 
seal,  and  keep  the  records  of  such  office  at  the  office  of  said 
clerk  or  deputy  clerk.19 

It  shall  be  the  duty  of  each  clerk  or  deputy  clerk  of  such 
court  to  record  in  the  books  provided  for  his  office,  all  deeds, 
mortgages,  deeds  of  trust,  bonds,  leases,  covenants,  defeas- 
ances, bills  of  sale,  and  other  instruments  of  writing  of  or 
concerning  lands,  tenements,  goods  or  chattels;  and  where 
such  instruments  are  for  a  period  of  time  limited  on  the 
face  of  the  instrument,  they  shall  be  filed  and  indexed,  if 
desired  by  the  holder  thereof,  and  such  filing  for  the  period 
of  twelve  months  shall  have  the  same  effect  in  law  as  if 
recorded  at  length. 

Such  instruments  heretofore  recorded  with  the  clerk  of  any 
United  States  court  in  the  Indian  Territory  shall  not  be 
required  to  be  again  recorded  under  this  provision,  but  shall 
b3  transferred  to  the  indexes  without  further  cost,  and  such 

19  32  Stat.  L.  841. 
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records  heretofore  made  shall  be  of  full  force  and  effect,  the 
same  as  if  made  under  this  statute. 

"Wherever  in  said  chapter  the  word  "county"  occurs,  there 
shall  be  substituted  therefor  the  word  "district,"  and  wher- 
ever the  word  "State"  or  "State  of  Arkansas"  occur  here, 
shall  be  substituted  therefor  the  words  "Indian  Territory," 
and  wherever  the  words  "clerk"  or  "recorder"  occur,  there 
shall  be  substituted  the  words  "clerk  or  deputy  clerk  of  the 
United  States  court." 

All  acknowledgments  of  deeds  of  conveyance  taken  within 
the  Indian  Territory,  shall  be  taken  before  a  clerk  or  deputy 
clerk  of  any  of  the  courts  in  said  Indian  Territory,  a  United 
States  commissioner,  or  a  notary  public  appointed  in  and  for 
said  Territory.20 

20  Act     approved     February     19,    1903. 
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Sec.  1882.    History  of  the  law  leading  up  to  the  allotment  of 
land  by  the  Government  to  the  Creek  Indians. 

Mr.  Justice  Hays,  of  the  Supreme  Court  of  this  State,  in 
the  Tiger  case,  has  given  a  very  brief  history  of  the  laws 
and  treaties  of  the  Government  with  the  Creek  Nation,  from 
the  patent  up  to  and  including  the  allotment  of  the  lands  so 
conveyed  to  the  Indian  as  an  individual.     He  says: 

"The  lands  embraced  within  the  Creek  Nation  were  ac- 
quired by  the  United  States  by  the  Louisiana  Purchase,  and 

1400 
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at  one  time  were  a  part  of  the  public  domain  of  the  United 
States.  On  the  thirteenth  day  of  February,  eighteen  hundred 
and  thirty-three,  a  treaty  was  concluded  between  the  United 
States  and  the  Creek  tribe  of  Indians,  by  which  the  United 
States,  in  consideration  of  the  Creek  tribe  of  Indians,  relin- 
quishing their  claims  to  certain  lands  previously  occupied 
by  them  in  Georgia,  agreed  to  convey  the  lands  within  the 
limits  of  the  Creek  Nation  to  the  Creek  tribe  of  Indians, 
which  lands  include  the  land  in  controversy  in  this  case. 
The  treaty  provides  that  the  United  States  will  grant  a 
patent  in  fee  simple  to  the  Creek  Nation  of  Indians  for  the 
land  assigned  said  nation  by  this  treaty  or  convention,  when- 
ever the  same  shall  have  been  ratified  by  the  President  and 
Senate  of  the  United  States,  and  the  right  thus  guaranteed 
by  the  United  States  shall  be  continued  to  said  tribe  of 
Indians  so  long  as  they  shall  exist  as  a  nation,  and  continue 
to  occupy  the  country  hereby  assigned  to  them.  In  com- 
pliance with  this  provision  of  the  treaty,  the  United  States, 
on  the  eleventh  day  of  August,  eighteen  hundred  and  fifty- 
two,  conveyed  said  land  to  the  Creek  Nation  by  patent  which 
contained  a  provision  as  follows:  Now,  know  ye  that  the 
United  States  of  America,  in  consideration  of  the  premises 
and  in  conformity  with  the  above  recited  provisions  of  the 
treaty  aforesaid,  have  given  and  granted,  and  by  these 
presents  do  give  and  grant  unto  the  said  Muskogee,  or  Creek 
tribe  of  Indians,  the  tract  of  country  above  described.  To 
have  and  to  hold  the  same  unto  the  said  tribe  of  Indians  so 
long  as  they  shall  continue  to  occupy  the  country  hereby 
conveyed  to  them. 

"Since  that  time  the  Creek  tribe  of  Indians  have  occupied 
the  lands  so  conveyed.  About  eighteen  hundred  and  ninety 
the  United  States  Government  began  to  take  steps  looking 
to  the  dissolution  of  the  ownership  in  common  of  the  lands 
by  the  Five  Civilized  Tribes  of  Indians,  and  to  distribute 
and  allot  the  same  to  the  individual  members  of  the  Iribe. 
On  the  third  day  of  March,  eighteen  hundred  and  ninety- 
three,  an  act  was  passed   by  Congress  which    provided   that 
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the  consent  of  the  United  States  is  hereby  given  to  the 
allotment  of  lands  in  severalty  not  exceeding  one  hundred 
and  sixty  acres  to  any  one  individual  within  the  limits  of  the 
country  occupied  by  the  Creeks ;  and  upon  such  allotments 
the  individuals  to  whom  the  same  may  be  allotted  shall  be 
deemed  to  be  in  all  respects  citizens  of  the  United  States; 
and  upon  the  allotment  of  the  lands  held  by  said  tribe  the 
reversionary  interest  of  the  United  States  shall  be  relin- 
quished and  shall  cease. 

"Section  sixteen  of  the  same  act  provides  for  the  appoint- 
ment by  the  President  of  three  commissioners  to  negotiate 
with  the  Creek  Nation  for  the  purpose  of  extinguishing  the 
tribal  title  to  any  lands  held  by  the  tribe,  and  for  the  allot- 
ment and  division  of  the  same  in  severalty  among  the  mem- 
bers of  the  tribe,  and  the  commissioners  were  authorized  to 
make  such  agreement  with  the  tribe  as  might  be  just  and 
proper  to  accomplish  this  purpose,  and,  upon  perfecting  such 
agreement,  they  were  authorized  to  survey  and  designate 
the  proper  allotments.  This  commission,  commonly  known 
as  the  Dawes  Commission,  was  continued  in  existence  by  acts 
of  Congress  of  March  two,  eighteen  hundred  and  ninety-five, 
and  of  June  tenth,  eighteen  hundred  and  ninety-eight.  This 
commission,  on  the  eighth  day  of  March,  nineteen  hundred, 
negotiated  an  agreement,  or  treaty,  with  the  Creek  tribe, 
which  was  ratified  and  approved  by  an  act  of  Congress  of 
March  first,  nineteen  hundred  and  one,  and  is  commonly 
known  as  the  'Creek  Agreement'  or  'Creek  Treaty.'  Sec- 
tion three  of  this  agreement  reads  as  follows:  All  lands  of 
said  tribe,  except  as  herein  provided,  shall  be  allotted  by 
said  commission  so  as  to  give  each  an  equal  share  of  the 
whole  in  value.  Section  twenty-three  of  this  treaty  provides 
how  the  allotments  of  land  shall  be  conveyed  to  the  allotees, 
which,  in  substance,  is  that  the  principal  chief  shall  execute 
and  deliver  to  each  Creek  citizen,  after  he  has  selected  his 
allotment,  a  deed  conveying  to  the  allotee  all  the  right,  title 
and  interest  of  the  Creek  Nation,  and  of  all  other  citizens  in 
and   to    the   lands    embraced   in   the    allotee 's    allotment    cer- 
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tificate.  It  is  provided  that  such  conveyance  shall  be  ap- 
proved by  the  secretary  of  the  interior,  and  that  the  approval 
of  the  secretary  of  the  interior  shall  operate  as  a  relinquish- 
ment to  the  grantee  of  all  the  right,  title  and  interest  of  the 
United  States  in  and  to  the  lands  embraced  in  the  deed.  By 
this  treaty  certain  conditions  and  restrictions  were  imposed 
upon  the  lands  allotted,  but  those  provisions  have  been  modi- 
fied by  subsequent  agreements  of  acts  of  Congress."1 

Sec.  1883.  Individual  allotments  of  land  under  the  Original 
Creek  Agreement. 
All  lands  of  said  tribe,  except  as  herein  provided,  shall  be 
allotted  among  the  citizens  of  the  tribe  by  said  commission 
so  as  to  give  each  an  equal  share  of  the  whole  in  value,  as 
nearly  as  may  be,  in  manner  following:  There  shall  be 
allotted  to  each  citizen  one  hundred  and  sixty  acres  of  land — 
boundaries  to  conform  to  the  Government  survey — which 
may  be  selected  by  him  so  as  to  include  improvements  which 
belong  to  him.  One  hundred  and  sixty  acres  of  land,  valued 
at  six  dollars  and  fifty  cents  per  acre,  shall  constitute  the 
standard  value  of  an  allotment,  and  shall  be  the  measure 
for  the  equalization  of  values,  and  any  allotee  receiving 
lands  of  less  than  such  standard  value,  may,  at  any  time, 
select  other  lands,  which,  at  their  appraised  value,  are 
sufficient  to  make  his  allotment  equal  in  value  to  the  standard 
so  fixed.2 

Sec.  1884.  Restrictions  upon  alienation  of  the  Five  Civilized 
Tribes. 
Lands  allotted  to  citizens  shall  not  in  any  manner  what- 
ever or  at  any  time  be  incumbered,  taken,  or  sold  to  secure 
or  satisfy  any  debt  or  obligation,  contracted  or  incurred  prior 
to  the  date  of  the  deed  to  the  allottee  therefor,  nor  be  alien- 
ated by  the  allotee  or  his  heirs  before  the  expiration  of  five 


'Western    Inv.    Co.    v.    Tiger,    —  2  Act  of  March   11,  1901,  31  Stat. 

Okla.   ,    96    Pac.    603.  L.  861. 
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years  from  the  date  of  the  approval  of  this  Supplemental 
Agreement,  except  with  the  approval  of  the  secretary  of  the 
interior.  Each  citizen  shall  select  from  his  allotment  forty 
acres  of  land,  or  a  quarter  of  a  quarter  section,  as  a  home- 
stead, which  shall  be  and  remain  nontaxable,  inalienable  and 
free  from  any  incumbrance  whatever  for  twenty-one  years 
from  the  date  of  the  deed  therefor,  and  a  separate  deed 
shall  be  issued  to  each  allotee  for  his  homestead,  in  which 
this  condition  shall  appear.3 

No  full-blood  Indian  of  the  Choctaw,  Chickasaw,  Cherokee, 
Creek  or  Seminole  tribes  shall  have  power  to  alienate,  sell, 
dispose  of,  or  incumber  in  any  manner  any  of  the  lands 
allotted  to  him  for  a  period  of  twenty-five  years  from  and 
after  the  passage  and  approval  of  this  act,  unless  such 
restrictions  shall,  prior  to  the  expiration  of  such  period,  be 
removed  by  act  of  Congress ;  and  for  all  purposes  the 
quantum  of  Indian  blood  possessed  by  any  member  of  said 
tribe  shall  be  determined  by  the  rolls  of  citizens  of  said 
tribes  approved  by  the  secretary  of  the  interior:  Provided, 
however,  that  such  full-blood  Indians,  of  any  of  said  tribes, 
may  lease  any  lands  other  than  homesteads  for  more  than  one 
year  under  such  rules  and  regulations  as  may  be  prescribed 
by  the  secretary  of  the  interior ;  and  in  cases  of  the  inability 
of  any  full-blood  owner  of  a  homestead,  on  account  of  in- 
firmity or  age,  to  work  or  farm  his  homestead,  the  secretary 
of  the  interior,  upon  proof  of  such  inability,  may  authorize 
the  leasing  of  such  homestead  under  such  rules  and  regula- 
tions :  Provided,  further,  that  conveyances  heretofore  made 
by  members  of  any  of  the  Five  Civilized  Tribes  subsequent 
to  the  selection  of  allotment  and  subsequent  to  removal  of 
restrictions,  where  patents  thereafter  issue,  shall  not  be 
deemed  or  held  invalid  solely  because  said  conveyances  were 
made  prior  to  issuance  and  recording  or  delivery  of  patent  or 
deed,  but  this  shall  not  be  held  or  construed  as  affecting 
the  validity  of  any  such  conveyance,  except  as  hereinabove 

s  Section     16,    Act    of    June    30,    1902,   32   Stat.   L.   500. 
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provided,  and  every  deed  executed  before  or  for  the  making 
of  which  a  contract  or  agreement  was  entered  into  before 
the  removal  of  restrictions,  be  and  the  same  is  hereby  de- 
clared void:  Provided,  further,  that  all  lands  upon  which 
restrictions  are  removed  shall  be  subject  to  taxation,  and  the 
other  lands  shall  be  exempt  from  taxation  as  long  as  the 
title  remains  in  the  original  allotee.4 

After  the  approval  of  this  act  all  leases  and  rental  con- 
tracts, except  leases  and  rental  contracts  for  not  exceeding 
one  year  for  agricultural  purposes  for  lands  other  than  home- 
steads of  full-blood  allottees  of  the  Choctaw,  Chickasaw, 
Cherokee,  Creek  and  Seminole  tribes  shall  be  in  writing,  and 
subject  to  approval  by  the  secretary  of  the  interior,  and  shall 
be  absolutely  void  and  of  no  effect  without  such  approval: 
Provided,  that  allotments  of  minors  and  incompetents  may  be 
rented  or  leased  under  order  of  the  proper  court:  Provided, 
further,  that  all  leases  entered  into  for  a  period  of  more  than 
one  year  shall  be  recorded  in  conformity  to  the  law  applicable 
to  recording  instruments  now  in  force  in  said  Indian  Ter- 
ritory.5 

The  adult  heirs  of  any  deceased  Indian  of  either  of  the 
Five  Civilized  Tribes  whose  selection  has  been  made,  or  to 
whom  a  deed  or  patent  has  been  issued  for  his  or  her  share 
of  the  land  of  the  tribe  to  which  he  or  she  belongs  or  be- 
longed, may  sell  and  convey  the  lands  inherited  from  such 
decedent ;  and  if  there  be  both  adult  and  minor  heirs  of  such 
decedent,  then  such  minors  may  join  in  a  sale  of  such  lands 
by  a  guardian  duly  appointed  by  the  proper  United  States 
court  for  the  Indian  Territory.  And  in  case  of  the  organi- 
zation of  a  State  or  Territory,  then  by  a  proper  court  of  the 
county  in  which  said  minor  or  minors  may  reside  or  in 
which  said  real  estate  is  situated,  upon  an  order  of  such  court 
made  upon  petition  filed  by  guardian.     All  conveyances  made 

^Section    19  of  Act  of  April  20,  g  Section    20,    Act    of    April    20, 

1900,   34   Stat.    L.    137.  1000,   34    Stat.   L.    137. 
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under  this  provision  by  heirs  who  are  full-blood  Indians,  are 
to  be  subject  to  the  approval  of  the  secretary  of  the  interior, 
under  such  rules  and  regulations  as  he  may  prescribe.6 

Every  person  of  lawful  age  and  sound  mind  may  by  last 
will  and  testament  devise  and  bequeath  all  of  his  estate,  real 
and  personal,  and  all  interest  therein :  Provided,  that  no  will 
of  a  full-blood  Indian  devising  real  estate  shall  be  valid,  if 
such  last  will  and  testament  disinherits  the  parent,  wife, 
spouse  or  children  of  such  full-blood  Indian,  unless  acknowl- 
edged before  and  approved  by  a  judge  of  the  United  States 
court  for  the  Indian  Territory  or  a  United  States  Commis- 
sioner.7 

Sec.  1885.  Approval  of  secretary  of  the  interior  necessary  to 
convey  inherited  lands  of  full-blood  Creek  In- 
dians between  the  date  of  the  act  of  1902  and 
the  act  of  1908. 

In  construing  the  acts  above  herein  mentioned,  and  espe- 
cially sections  nineteen,  twenty,  twenty-two  and  twenty-three 
of  the  act  of  April  twenty-sixth,  nineteen  hundred  and  six 
(34  Stat.  L.,  137),  the  Supreme  Court  of  the  United  States 
said : 

"On  the  other  hand,  it  is  contended  that  the  act  of  April 
twenty-six,  nineteen  hundred  and  six,  in  the  sections  re- 
ferred to,  has  undertaken  to  make  new  provision  for  the 
protection  of  full-blood  Indians  of  the  Five  Civilized  Tribes, 
and  to  place  them,  as  to  the  alienation,  disposition  and  in- 
cumbrance of  their  lands,  under  restrictions  such  as  shall 
operate  to  protect  them,  and  to  require  the  secretary  of  the 
interior  to  approve  such  conveyances,  in  order  that  such 
Indians  shall  part  with  their  lands  only  upon  fair  remunera- 
tion, and  when  their  interests  have  been  duly  safeguarded 
by  competent  authority. 

Previous  legislation  upon  this  subject  differed  as  to  the 
several  nations. 

« Section    22,    Act    of    April    26,  *  Section    23,    Act    of    April    26, 

1906,  34  Stat.  L.  137.  1906,  34  Stat.  L.  137. 
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As  to  the  Seminoles,  at  the  time  of  the  passage  of  the  act 
of  April  twenty-six,  nineteen  hundred  and  six,  the  law 
forbade  alienation  prior  to  the  date  of  the  patent.  The  patent 
was  to  be  made  by  the  principal  chief  of  the  tribe  when  the 
tribal  government  ceased  to  exist. s 

The  legislation  concerning  the  Creeks  we  have  already 
recited.  Alienation  was  forbidden  until  expiration  of  the 
five  year  period,  to-wit :  until  August  eighth,  nineteen  hun- 
dred and  seven. 

One  section  of  the  Cherokee  act  provides  there  shall  be  no 
alienation  within  five  years  from  the  ratification  of  the  act ; 9 
another  section  provides  that  Cherokee  alotments,  except 
homesteads,  shall  be  alienable  in  five  years  after  the  issue 
of  the  patent.10 

The  Choctaw  and  Chickasaw  act  provided  that: 

'All  lands  allotted  to  the  members  of  said  tribes,  except 
such  land  as  is  set  aside  to  each  for  a  homestead  as  herein 
provided,  shall  be  alienable  after  issue  of  patent  as  follows: 
One-fourth  of  the  acreage  in  one  year,  one-fourth  in  three 
years,  and  the  balance  in  five  years — in  each  case  from  the 
date  of  the  patent:  Provided,  that  such  lands  shall  not  be 
alienable  by  the  allotees  or  his  heirs  at  any  time  before  the 
expiration  of  the  Choctaw  and  Chickasaw  tribal  governments 
for  less  than  its  appraised  value.'11 

In  this  case  we  are  concerned  with  the  construction  of  the 
act  of  April  twenty-six,  nineteen  hundred  and  six,  so  far 
as  it  involves  the  Creeks,  and  other  statutes  are  mentioned 
with  a  view  to  aid  in  the  construction  of  that  act.  It  is  the 
contention  of  the  plaintiff  in  error  that  the  act  of  April 
twenty-six,  nineteen  hundred  and  six,  repealed  all  former 
legislation  upon  the  subject,  and  intended  to  provide,  as  to 
full-blood  Indians  of  the  tribes,  new  and  important  protec- 
tion in  11,,.  disposition  of  their  Landed  interests,  and  that,  as 

830   Si:,t.   L.  567,   Chap.  542.  io  Section    15,    :!2    Stat.    L.    710, 

9  Section     14,    :\1    Stat.    L.    7  Hi,       Chap.  1,375. 
ChaP'   ]-:{75-  "Section   16,  Ad   of  July,   1!»02, 

32    Stat.   041,   043,  Chap.    1,302. 
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the  act  provides  that  previous  inconsistent  legislation  shall 
be  repealed,  so  far  as  the  same  subjects  are  covered  in  the 
new  act  it  was  intended  to  give  additional  protection  to  full- 
blood  Indians  and  to  prevent  them  from  being  deprived 
without  adequate  consideration  of  their  lands  and  holdings ; 
and  that  the  real  purpose  of  section  twenty-two,  in  so  far 
as  the  adult  heirs  of  the  deceased  Indians  of  the  Five  Civil- 
ized Tribes  are  concerned,  is  to  subject  conveyances  of  such 
lands,  when  made  by  full-blood  Indians,  to  the  approval  of 
the  secretary  of  the  interior. 

We  think  a  consideration  of  this  act  and  of  subsequent 
legislation  in  pari  materia  therewith,  demonstrates  the  pur- 
pose of  Congress  to  require  such  conveyances  by  full-blood 
Indians  to  be  approved  by  the  secretary  of  the  interior. 

The  sections  of  the  act  of  April  twenty-sixth,  nineteen 
hundred  and  six,  under  consideration  show  a  comprehensive 
system  of  protection  as  to  such  Indians.  Under  section  nine- 
teen they  are  not  permitted  to  alienate,  sell,  dispose  of,  or 
incumber  allotted  lands  within  twenty-five  years  unless  Con- 
gress otherwise  provides.  The  leasing  of  their  lands,  other 
than  homesteads,  for  more  than  one  year  may  be  made  under 
rules  and  regulations  prescribed  by  the  secretary  of  the 
interior.  And  in  case  of  the  inability  of  a  full-blood  Indian, 
already  owning  a  homestead,  to  work  or  farm  the  same,  the 
secretary  may  authorize  the  leasing  of  such  homestead. 

Under  section  twenty,  leases  and  rental  contracts  of  full- 
blood  Indians,  with  certain  exceptions,  are  required  to  be  in 
writing,  subject  to  the  approval  of  the  secretary  of  the 
interior.  Under  section  twenty-three,  authority  is  given  "to 
all  persons  of  lawful  age  and  sound  mind  to  devise  and 
bequeath  all  his  estate,  real  and  personal,  and  all  interest 
therein;"  but  no  will  of  a  full-blood  Indian,  devising  real 
estate  and  disinheriting  parent,  wife,  spouse,  or  children  of  a 
full-blood  Indian  is  valid  until  acknowledged  before  and 
approved  by  a  judge  of  a  United  States  court  in  the  Terri- 
tory or  by  the  United  States  commissioner. 
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Coming  now  to  section  twenty-two,  the  first  part  of  that 
section  gives  the  adult  heirs  of  any  deceased  Indian  of  either 
of  the  Five  Civilized  Tribes  power  to  sell  and  convey  the 
inherited  lands  named,  with  certain  provisions  as  to  joining 
minor  heirs  by  guardians  in  such  sales.  This  part  of  the 
statute  would  enable  full-blood  Indians,  as  well  as  others,  to 
convey  such  lands  as  adult  heirs  of  any  deceased  Indian,  etc., 
but  the  last  sentence  of  the  section  requires  the  conveyance 
made  under  this  provision,  that  is,  conveyances  made  by 
adult  heirs  of  the  character  named  in  the  first  part  of  the 
section,  when  full-blood  Indians,  to  be  subject  to  the  approval 
of  the  secretary  of  the  interior.  This  construction  is  in 
harmony  with  the  other  provisions  of  the  act,  and  gives  due 
effect  to  all  the  parts  of  section  twenty-two.  True,  it  has  the 
effect  to  extend  the  requirement  of  the  approval  of  the 
secretary  of  the  interior  as  to  full-blood  Indians  beyond  the 
terms  prescribed  in  section  sixteen  of  the  act  of  nineteen 
hundred  and  two,  and  this,  we  think,  was  the  purpose  of 
Congress,  which  is  emphasized  in  section  twenty-nine  of  the 
act  wherein  all  previous  inconsistent  acts,  and  parts  of  acts, 
are  repealed. 

As  to  the  argument  that  the  last  sentence  of  section  twenty- 
two  is  to  be  construed  as  a  proviso  intended  to  limit  the 
generality  of  the  previous  part  of  the  section,  and  not  to 
affect  prior  legislation  upon  the  subject,  it  may  be  observed: 
the  sentence  does  not  take  the  ordinary  character  of  a  pro- 
viso, and  is  not  introduced  as  such,  and,  even  if  regarded 
as  a  proviso,  it  is  well  known  that  independent  legislation  is 
frequently  enacted  by  Congress  under  the  guise  of  a  pro- 
viso.12 

Had  Congress  intended  not  to  interfere  with  full-blood 
Indian  heirs  in  their  right  to  make  conveyances  after  the 
expiration  of  the  five  years  named  in  section  sixteen  of  the 
act  of  nineteen  hundred  and   two,  it   would   have   been    easy 

12  Interstate    Commerce    Commission  v.   Baird,   194   U.   S.  25,  3G. 
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to  have  said  so,  and  some  reference  would  probably  have 
been  made  to  the  prior  legislation.  No  reference  is  made  to 
the  prior  legislation,  but  it  is  broadly  enacted  that  all  con- 
veyances of  the  character  named  in  section  twenty-two  made 
by  heirs  of  full-blood  Indians  shall  be  subject  to  the  approval 
of  the  secretary  of  the  interior. 

The  construction  contended  for  by  the  defendant  in  error 
places  Congress  in  the  attitude  of  requiring  such  convey- 
ances to  be  made  with  the  approval  of  the  secretary  of  the 
interior  for  the  time  between  the  passage  of  the  act  of 
1906  and  the  expiration  of  the  period  named  in  the  act  of 
nineteen  hundred  and  two,  with  unrestricted  power  there- 
after to  make  such  conveyances  without  such  approval.  Such 
construction  is  inconsistent  with  subsequent  legislation  of 
Congress  upon  the  same  subject,  and  which  proceeds  upon 
the  theory  that,  in  the  understanding  of  Congress  at  least, 
restrictions  still  existed  so  far  as  the  inherited  lands  of  full- 
blood  Indians  were  concerned. 

Section  eight  of  the  act  of  May  twenty-seventh,  ninteen 
hundred  and  eight,  provides: 

'Sec.  8.  That  section  twenty-three  of  an  act  entitled  "An 
act  to  provide  for  the  final  disposition  of  the  affairs  of  the 
Five  Civilized  Tribes  in  the  Indian  Territory,  and  for  other 
purposes,"  approved  April  twenty-sixth,  nineteen  hundred 
and  six,  is  hereby  amended  by  adding,  at  the  end  of  said 
section  the  words,  'or  a  judge  of  a  county  court  of  the 
State  of  Oklahoma.'13 

Section  nine  of  that  act  provides: 

That  the  death  of  any  allottee  of  the  Five  Civilized  Tribes 
shall  operate  to  remove  all  restrictions  upon  the  alienation 
of  said  allottee's  land:  Provided,  that  no  conveyance  of  any 
interest  of  any  full-blood  Indian  heir  in  such  land  shall  be 
valid   unless   approved   by   the   court   having   jurisdiction   of 

is  Section  8,  Act  of  May  27,  1908,   35  Stat.  312. 
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the  settlement  of  the  estate  of  said  deceased  allottee;  etc., 
etc.14 

The  obvious  purpose  of  these  provisions  is  to  continue 
supervision  over  the  right  of  full-blood  Indians  to  dispose 
of  lands  by  will,  and  to  require  conveyances  of  interests  of 
full-blood  Indians  in  inherited  lands  to  be  approved  by  a 
competent  court. 

When  several  acts  of  Congress  are  passed  touching  the 
same  subject-matter,  subsequent  legislation  may  be  consid- 
ered to  assist  in  the  interpretation  of  prior  legislation  upon 
the  same  subject.15 

We  cannot  believe  that  it  was  the  intention  of  Congress, 
in  view  of  the  legislation  which  we  have  quoted,  to  leave 
untouched  the  five  year  restriction  of  the  act  of  nineteen 
hundred  and  two,  so  far  as  the  inherited  lands  of  full-blood 
Indians  are  concerned,  or  to  permit  the  same  to  be  conveyed 
without  restriction  from  the  expiration  of  that  five  year 
period  until  the  enactment  of  the  legislation  of  May,  nine- 
teen hundred  and  eight. 

In  passing  the  Enabling  Act  for  the  admission  of  the  State 
of  Oklahoma,  where  these  lands  are,  Congress  was  careful 
to  preserve  the  authority  of  the  Government  of  the  United 
States  over  the  Indians,  their  lands  and  property,  which  it 
had  prior  to  the  passage  of  the  act.16 

We  agree  with  the  construction  contended  for  by  the  plain- 
tiff in  error,  and  insisted  upon  by  the  Government,  which 
has  been  allowed  to  be  heard  in  this  case,  that  the  act  of 
April,  nineteen  hundred  and  six,  while  it  permitted  inherited 
lands  to  be  conveyed  by  full-blood  Indians,  nevertbeless  in- 
tended to  prevent  improvident  sales  by  this  class  of  Indians, 
and  made  such  conveyances  valid  only  when  approved  by 
the  secretary  of  the  interior."  17 


"  Section  9,  Act  of  May  27,  100R,  i<>34   Stat.  207. 

35  Stat.   312.  l*Marchie  Tiger  v.   Western   Inv. 

i»Cope  v.  Cope,   137  TT.   S.   f.S2;  Op.,   <■<    al..    Supreme   Court  of  the 

United  States  v.  Freeman,  3  How.  United  States,  decided  May  15,  1011. 
556. 
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Sec.  1886.  The  removal  of  restrictions  upon  the  allotted 
lands  of  the  Five  Civilized  Tribes  by  the  act 
of  May  twenty-seventh,  nineteen  hundred  and 
eight. 

The  removal  of  restrictions  upon  the  lands  allotted  to  the 
members  of  the  Five  Civilized  Tribes,  by  the  act  of  Congress 
of  May  twenty-seventh,  nineteen  hundred  and  eight,  were 
as  follows:  (a)  From  all  lands  of  any  married  citizen  with- 
out regard  to  age.  (6)  From  all  lands  of  freedmen  without 
regard  to  age.  (c)  From  all  lands  of  mixed-bloods  of  less 
than  half  Indian  blood  without  regard  to  age.  (d)  From  the 
surplus  lands  of  mixed-blood  Indians  having  half  or  more 
than  half  and  less  than  three-fourths  Indian  blood.18 

This  same  act  imposed  restrictions  or  retained  restrictions 
theretofore  imposed  until  April  twenty-sixth,  nineteen  hun- 
dred and  thirty-one,  upon  lands  allotted  to  the  Five  Tribes  as 
follows:  (x)  All  lands  of  full-blood  Indians,  (y)  All  lands  of 
mixed-blood  Indians  having  three-fourths  or  more  Indian 
blood,  (z)  On  homesteads  of  mixed-blood  Indians  having  half 
or  more  than  half  and  less  than  three-fourths  of  Indian  blood.19 

Sec.  1887.    Death  of  any  allotee  of  the  Five  Civilized  Tribes 
removes  restrictions  upon  alienation,  when — Ap- 
proval by  county  court. 
The  death  of  any  allotee  of  the  Five  Civilized  Tribes  shall 
operate   to   remove   all   restrictions  upon   said   allottee's   land: 
Provided,  that  no  conveyance  of  any  interest  of  any  full-blood 
Indian  heir  in  such  land  shall  be  valid  unless  approved  by  the 
court  having  jurisdiction  of  the  settlement  of  the  estate  of 
said  deceased  allotee :    Provided,  further,  that  if  any  member 
of  the  Five  Civilized  Tribes  of  one-half  or  more  Indian  blood 
shall  die  leaving  issue  surviving,   born  since  March   fourth, 

is  Act  of  May  27,  1908;  see,  also,  19  Act  of   May   27,    1908;    Bell   v. 

Bell  v.   Cook,  et  al.,   Circuit  Court  Cook,    et   al.,   Circuit   Court    of   the 

of  the  United  States  for  the  East-  United   States  for  the  Eastern  Dis- 

ern    District    of    Oklahoma,    sitting  trict  of   Oklahoma,   sitting  at  Mus- 

at   Muskogee,   Octoher  20,   1911.  kogee,  October  26,  1911. 
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nineteen  hundred  and  six,  the  homestead  of  such  deceased 
allotee  shall  remain  inalienable,  unless  restrictions  against 
alienation  are  removed  therefrom  by  the  secretary  of  the 
interior  in  the  manner  provided  by  section  one  of  this  act,  for 
the  use  and  support  of  such  issue,  during  their  life  or  lives, 
until  April  twenty-six,  nineteen  hundred  and  thirty-one;  but 
if  no  such  issue  survive,  then  such  allotee,  if  an  adult,  may 
dispose  of  his  homestead  by  will  free  from  all  restrictions; 
if  this  be  not  done,  or  in  the  event  the  issue  hereinbefore  pro- 
vided for  die  before  April  twenty-six,  nineteen  hundred  and 
thirty-one,  the  land  shall  then  descend  to  the  heirs,  according 
to  the  laws  of  descent  and  distribution  of  the  State  of  Okla- 
homa, free  from  all  restrictions:  Provided  further,  that  the 
provisions  of  section  twenty-three  of  the  act  of  April  twenty- 
six,  nineteen  hundred  and  six,  as  amended  by  this  act,  are 
hereby  made  applicable  to  all  wills  executed  under  this  sec- 
tion.20 

Sec.  1888.  Approval  of  court  should  be  made  for  conveyances 
of  interest  of  heirs  of  deceased  allotees  dying- 
before  or  after  May  twenty-seventh,  nineteen 
hundred  and  eight. 

The  act  of  Congress  of  May  twenty-seven,  nineteen  hun- 
dred and  eight,  providing  that  the  death  of  any  allotee  of  the 
Five  Civilized  Tribes  shall  operate  to  remove  all  restrictions 
upon  the  alienation  of  his  lands,  provided  that  no  conveyance 
of  the  interest  of  any  full-blood  Indian  heir  therein  shall  be 
valid  unless  approved  by  the  court  having  jurisdiction  of  the 
settlement  of  the  estate  of  the  deceased  allotee,  applies  to 
conveyances  of  interest  of  heirs  of  deceased  allotees,  whether 
such  death  occurred  before  or  after  May  twenty-seventh,  nine- 
teen hundred  and  eight.21 

20  Section  0,  Art  of  May  27,  1009.  who  died  in  March,  1005,  whereupon 

2i  Harris  v.   Gale,    188   Fed.    712.  the  ward  inherited  the  land.     Sub- 

In    this   case    the    ward   was   a   full  sequent  to  ttie   passage   of   the   Act 

blood    Choctaw    Indian.      The    land  of  May  27,  1008,  on  petition  of  the 

was   the  allotment   of   his   ancestor,  guardian    in    the   county  court,    the 

also    a    full    blood    Choctaw    Indian,  land  of  the  ward   was  sold. 
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Sec.  1889.  Procedure  by  which  a  conveyance  of  full-blood 
inherited  land  is  approved  by  the  county  court 
— Form  for  the  petition. 

Slate  of  Oklahoma, County,  ss. : 

In  County  Court. 

In  the  Matter  of  the  Estate  No.  . 

of ,  Deceased. 

PETITION  FOR  APPROVAL  OF  DEED. 

Comes  now  your  petitioners,  and  ,  and  show  to 

the  court  that Avas  a  full-blood  citizen  of  the Na- 
tion, and  that  as  such  citizen  she  received  as  her  allotment  of 

the  lands  of  the Nation,   the  following  real  estate  in 

County,  State  of  Oklahoma,  to-wit:   (Here  describe  the 

same)  ;  that  said  allottee,  ,  died  on  or  about  the  

day  of ,  19 — ,  in  what  is  now County,  Oklahoma ; 

that  she  left  surviving  her  as  her  only  heirs  at  law,  your  peti- 
tioner,     ,    ,    and   ,    her  father    and 

mother  both  being  dead,  also  her  husband  being  dead  and  all  her 

children  being  dead ;  the  said , , and  , 

being  her  only  surviving ,  at  the  time  of  her  death ;  that 

has  an  undivided  interest  in  the  estate  of  said 

,  deceased;  that  said  has  sold  to  said  all 

her  said  undivided  interest  in  and  to  the  aforesaid  real 

estate ;  that  the  price  paid  for  said  undivided interest  is 

the  sum  of  $ in  cash,  and  that  said  sum  is  a  fair  and  just 

consideration  therefor;  that  said  sale  was  made  and  the  deed 
therefor  executed  on  the day  of ,  19 — . 

Your  petitioner.  ,  further  shows  to  the  court  that  she 

is  a  full-blood  citizen  of  the Nation. 

"Wherefore,  your  petitioners  pray  that  the  court  approve  and 
confirm  said  sale  and  the  deed  therefor  herewith  presented. 
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State  of  Oklahoma,  County,  ss. : 

,  petitioner  above  named,  being  first  duly  sworn,  says 

that  she  has  read  the  foregoing  petition  and  knows  the  contents 
thereof,  and  that  the  same  are  true. 


Subscribed  and  sworn  to  before  me  this day  of 

19—.  


My  commission  expires .  Notary  Public. 

Sec.  1890.     Form  for  proof  of  heirship. 

,  of  lawful  age,  being  first  duly  sworn,  according  to  law, 


deposes  and  says  that  is  a  resident  of  Nation, 

Oklahoma,  and  one  of  the  surviving  relatives  and  heirs  at  law 

of ,  who  was  a  citizen  of  the Nation ;  that  the  said 

departed  this  life  at  or  near  ,  on  ,  being 

years  of  age  at  the  time  of death. 

The  affiant  further  swears  that  the  following  is  a  true,  correct 
and  complete  statement  of  the  family  history  of  said  decedent, 
and  shows  who  are  the  sole  and  only  heirs  at  law. 

Was  the  deceased  allottee  married  or  single?  . 

If  married,  give  name  of  husband  or  wife . 

If  married  more  than  once,  so  state,  giving  names . 


Was  such  husband  or  wife  living  at  the  time  deceased  allottee 
died? . 

Is  such  husband  or  wife  now  living?  If  not,  give  date  of 
death . 

Did  deceased  allottee  ever  have  any  children?  . 


//  deceased  allottee  had  children,  give  all  the  information 
called  for  in  the  folloiving  blanks: 

Degree 
Name  of  Child  Age  Indian  Post  Office  Living  or  Dead  If  Dead 

Blood  Give  Date 
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If  any  children  of  deceased  children,  fill  out  the  following: 
Name  of  Deceased  Son  or  Daughter 

Degree  _  _ 

Name  of  Child  Age  Indian  Post  Office  Living  or  Dead  If  Dead 

Blood  Give  Date 


Name  of  Deceased  Son  or  Daughter. 


Degree 
Name  of  Child  Age  Indian  Post  Office  Living  or  Dead  If  Dead 

Blood  Give  Date 


Name  of  Deceased  Son  or  Daughter. 


Degrc- 
Name  of  Child  Age  Indian  Post  Office  Living  or  Dead  If  Dead 


Blood  Give  Date 


Degree 
Name  cf  Father               Age               Indian              Post  Office            Living  or  Dead  If  Dead 

and  Mother  Blood  Give  Date 


Names  Brother  Degree 

of  Brothers  or  Age  Indian  Post  Office        Living  or  If  Dead 

and  Sisters  Sister  Blood  Dead  Give  Date 
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If  any  deceased  brothers  or  sisters  had  children,  fill  out 
the  following: 


Name  of  Deceased  Brother  or  Sister. 


Degree 
Name  of  Child  Age  Indian  Post  Office  Living  ot  Dead  It  Dead 

Blood  Give  Date 


Name  of  Deceased  Brother  or  Sister. 


Degree 
Name  of  Child  Age  Indian  Post  Office  Living  01  Dead  If  Dead 

Blood  Give  Date 


Name  of  Deceased  Brother  or  Sister. 


Degree 
Name  of  Child  Age  Indian  Post  Office  Living  or  Dead  If  Dead 

Blood  Give  Date 


If  the  father  or  mother  of  the  decedent  are  dead,  and  he  or  she 
had  no  brothers  or  sisters,  give  the  information  called  for  in  the 
three  groups  of  blanks  following: 

Degree 
Name  of  Grandfather  Age  Indian  Post  Office  Living  or  Dead  If  Dead 

and  Grandmother  Blood  Give  Date 


Paternal  Grandfather 


Pnternal  Grandmother 


Maternal  Grandfather 


Ilnternnl  Krnndmnthe 
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Uncle  Degree 

Names  of  Uncles  01  Age  Indian  Post  Office        Living  or  If  Dead 

and  Aunts  Aunt  Blood  Dead  Give  Date 


Name  of  Deceased  Uncle  or  Aunt 


Degree 
Name  of  Child  Age  Indian  Post  Office  Living  or  Dead  If  Dead 

Blood  Give  Date 


Name  of  Deceased  Uncle  or  Aunt. 


Degree 
Name  of  Child  Age  Indian  Post  Office  Living  or  Dead  If  Dead 

Blood  Give  Date 


Name  of  Deceased  Uncle  or  Aunt. 


Degree 
Name  of  Child  Age  Indian  Post  Office  Living  or  Dead  If  Dead 

Blood  Give  Date 
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Did  the  decedent  leave  a  will  or  wills  disposing  of  any  part 
of  his  or  her  allotment  or  homestead  ? . 

If  the  decedent  was  a  Creek  citizen,  did  he  or  she  have  any- 
surviving  children  born  after  May  twenty-fifth,  nineteen  hun- 
dred and  one?  . 

Did  decedent  leave  any  surviving  children  born  since  March 
fourth,  nineteen  hundred  and  six?     . 


Subscribed  and  sworn  to  before  me  this day  of 

19—. 


My  commission  expires .  Notary  Public. 

"We,  the  undersigned,  of  lawful  age,  being  first  duly  sworn 
according  to  law,  depose  and  say  that  we  fully  understand  the 
facts  and  statements  made  in  the  attached  and  foregoing  affidavit 

of  ;  that  we  are  personally  acquainted  with  the  affiant 

and  also  were  acquainted  with  said  ,  deceased,  and  we 

know  that  the  above  and  foregoing  shows  all  of  the  heirs  of  said 
deceased  allottee  who  have  any  interest,  right  or  title  in  his  or 
her  allotment  or  homestead. 


P.O. 


Occupation 


P.O. 


Occupation 

Subscribed  and  sworn  to  before  me  this day  of 

19—.  


My  commission  expires .  Notary  Public. 

Sec.  1891.     Form  for  use  in  taking  testimony. 

County  Court, County,  State  op  Oklahoma. 

In  the  Matter  of  the  Approval  of  a  Full- 
blood  Deed  from  to ,  of  No.  

Her     Interest     in     the     Allotment     of 
■ ,  Deceased. 
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Be  it  remembered  that  the  above  entitled  cause  came  on  for 
hearing  on  the  day  of  ,  19 — ,  at  o'clock, 

—  m.,  before  the  Honorable ,  judge  of  said  court,  and  the 

following  evidence  was  taken: 

,  being  first  duly  sworn,  testified  as  follows,  examined 

by .     (Here  follow  with  testimony  taken.) 

Sec.  1892.    Form  for  order  of  court,  approving  deed  conveying 
inherited  full-blood  land. 

State  of  Oklahoma,  County,  ss. : 

In  County  Court. 
In  the  Matter  of  the  Approval  of  a  Deed 

to  Inherited  Full-blood  Land  made  by  No.  . 

to  the  Interest  She  Has  in  the 

Allotment  of ,  Deceased. 

ORDER    APPROVING    DEED. 

Now,  on  this day  of ,  19 — ,  this  cause  came  on 

for  hearing  upon  the  petition  of and  ,  asking  for 

the  approval  of  a  warranty  deed,  made  by to ,  on 

the  day  of  ,  19 — ,  upon  the  allotment  of , 

deceased,  to-wit :  all  her  undivided interest  in  and  to  the 

following  described  real  estate  in County,  State  of  Okla- 
homa, to-wit:  (Here  specifically  describe  real  estate);  and  the 
court,  having  heard  the  evidence  and  having  examined  said 
petition,  finds : 

That  said  -. died  on  or  about  the day  of , 

19 — ,  and  that  she  was  at  the  time  of  her  death,  a  resident  of 

what  is  now  County,  State  of  Oklahoma ;  that  she  died 

seized  and  possessed  of  an  allotment  of  land  described  as  fol- 
lows: (Here  specifically  describe  same)  ;  that  she  left  surviving 
her  no  husband  and  no  living  children ;  that  she  left  as  her  sole 
heirs   at   law   grandchildren,   namely,   ,    , 

and  ,  all  of  whom  are  full-blood  Indians, 

and  each  of  them  inherited  an  undivided interest  in  and 

tc  said  land. 
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The  court  further  finds  that sold  her  interest  to 


for  the  sum  of  $ ,  and  on  the day  of ,  19 — , 

executed  her  warranty  deed  therefor;  that  said  deed  is  now 
brought  into  court;  that  the  purchase  money  has  been  paid  in 

full  in  cash;  that  said  sum  of  $ is  a  fair  and  adequate 

price  for  the  interest  of  said in  the  allotment  of , 

deceased,  to-wit :  (Here  specifically  describe  said  land);  and 
that  said  deed  is  in  proper  form  and  should  be  approved. 

It  is  Therefore  by  the  court  ordered,  adjudged  and  decreed 

that  said  deed  executed  by on  the day  of , 

19 — ,  for  the  sum  of  $ ,  conveying  to  said  an  un- 
divided one  interest  in  and  to  the  following  described 

real  estate  in ,  State  of  Oklahoma,  to-wit:  (Here  spe- 
cifically describe  said  real  estate)  be,  and  the  same  is,  hereby 
approved. , 

[Seal.]  Judge  of  the  County  Court. 

Note. — It  has  been  held  that  the  order  of  the  court  approving 
such  conveyance  must  be  by  the  action  of  the  court  while  in 
session,  and  that  the  writing  by  the  judge,  of  his  approval  on 
the  deed,  out  of  court,  or  when  court  is  not  in  session,  is  not 
sufficient  to  protect  the  title.22 

22  Lowe    v.    Page,    by    Campbell,       the    case    not    having   yet   been    re- 
Judge.     The  above  is  taken  from  a       ported  officially, 
newspaper   report;    at   this   writing 
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INDIAN  LAND  LAWS— GENERAL  ALLOTMENT  PRO- 
VISIONS  WHICH  DO  NOT  EXTEND  TO  THE 
CHEROKEES,  CREEKS,  CHOCTAWS,  CHICKASAWS, 
SEMINOLES,  OSAGES,  MIAMIS,  PEORIAS,  SACS 
AND  FOXES  IN  THE  INDIAN  TERRITORY. 


SECTION  SECTION' 

1893.  General  allotment  act— Selec-  1902.  Tribes    not    included    in    the 

tion — Preference     right — Se-  allotment  act. 

lection,   by   whom   made.  1903.  Survey   appropriation. 

1894.  Allotments  made  by  whom.  1904.  Right  of  eminent  domain. 

1895.  Selection   of  allotment  out  of  1905.  Removal  of  Southern  Utes. 

public    lands.  1906.  President    may    direct    allot- 

1896.  Trust   patent    to   issue   to   al-  ments,  when. 

lotee — Restrictions  on  aliena-  1907.  Equalization   of  allotments. 

tion — Descent   and   partition  1908.  Provisions    as    to    leases. 

— Purchase    of    reservation.  1909.  Public   land    subject   to   allot- 

1897.  Ceded   lands  for   settlement —  ment. 

Patent  to  settlers.  1910.  Descent  and  distribution. 

1898.  Allotment  to  religious  society.  1911.  Allotee    a    citizen    at    end    of 

1899.  Allotees    subject    to    State    or  trust  period. 

territorial  law.  1912.  Allotments      exempted      from 

1900.  Allotees  become  citizens.  debts. 

1901.  Irrigated   lands. 


Sec.  1893.     General  allotment  act — Selection — Preference  right 
in  selection — Selection,  by  whom  made. 

All  allotments  set  apart  under  the  provisions  of  this  act  shall 
be  selected  by  the  Indians,  heads  of  families  selecting  for  their 
minor  children,  and  the  agents  shall  select  for  each  orphan 
child,  and  in  such  manner  as  to  embrace  the  improvements 
of  the  Indians  making  the  selection. 

Where  the  improvements  of  two  or  more  Indians  have  been 
made  on  the  same  legal  subdivision  of  land,  unless  they  shall 
otherwise  agree,  a  provisional  line  may  be  run  dividing  said 

1422 
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lands  between  them,  and  the  amount  to  which  each  is  entitled 
shall  be  equalized  in  the  assignment  of  the  remainder  of  the 
land  to  which  they  are  entitled  under  this  act. 

Provided,  that  if  anyone  entitled  to  an  allotment  shall  fail 
to  make  a  selection  within  four  years  after  the  President  shall 
direct  that  allotments  may  be  made  on  a  particular  reserva- 
tion, the  secretary  of  the  interior  may  direct  the  agent  of  such 
tribe  or  band,  if  such  there  be,  and  if  there  be  no  agent,  then 
a  special  agent  appointed  for  that  purpose,  to  make  a  selection 
for  such  Indian,  which  selection  shall  be  allotted  as  in  cases 
where  selections  are  made  by  the  Indians,  and  patents  shall 
issue  in  like  manner.1 

Sec.  1894.    Allotment  made  by  whom. 

That  the  allotments  provided  for  in  this  act  shall  be  made 
by  special  agents  appointed  by  the  President  for  such  pur- 
pose, and  the  agents  in  charge  of  the  respective  reservations 
on  which  the  allotments  are  directed  to  be  made,  under  such 
rules  and  regulations  as  the  secretary  of  the  interior  may 
from  time  to  time  prescribe,  and  shall  be  certified  by  such 
agents  to  the  commissioner  of  Indian  affairs,  in  duplicate,  one 
copy  to  be  retained  in  the  Indian  office  and  the  other  to  be 
transmitted  to  the  secretary  of  the  interior  for  his  action, 
and  to  be  deposited  in  the  general  land  office.2 

Sec.  1895.     Selection  of  allotment  out  of  public  land. 

Where  any  Indian  not  residing  upon  a  reservation,  or  for 
whose  tribe  no  reservation  has  been  provided  by  treaty,  act 
of  Congress,  or  executive  order,  shall  make  settlement  upon 
any  surveyed  or  unsurveyed  lands  of  the  United  States  not 
otherwise  appropriated,  he  or  she  shall  be  entitled,  upon 
application  to  the  local  land  office  for  the  district  in  which  the 
lands  are  located,  to  have  the  same  allotted  to  him  or  her, 
and  to  his  or  hor  children,  in  quantities  and  manner  as  pro- 

'  Section  2  of  Art  of  February  8,  •'Section    8,    Act    of    February    8, 

1887,   24   Stat.  L.   388.  1887,   24   Stat.   L.   388. 
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vided  in  this  act  for  Indians  residing  upon  reservations;  and 
when  such  settlement  is  made  upon  unsurveyed  lands,  the 
grant  to  such  Indians  shall  be  adjusted  upon  the  survey  of 
the  lands  so  as  to  conform  thereto ;  and  patents  shall  be  issued 
to  them  for  such  lands  in  the  manner  and  with  the  restrictions 
as  herein  provided. 

And  the  fees  to  which  the  officers  of  such  local  land  office 
would  have  been  entitled  had  such  lands  been  entered  under 
the  general  laws  for  the  disposition  of  the  public  lands  shall 
be  paid  to  them,  from  any  moneys  in  the  treasury  of  the 
United  States  not  otherwise  appropriated,  upon  a  statement 
of  an  account  in  their  behalf  for  such  fees  by  the  commissioner 
of  the  general  land  office,  and  a  certification  of  such  account 
to  the  secretary  of  the  treasury  by  the  secretary  of  the 
interior.3 

Sec.  1896.  Trust  patent  to  issue  to  allottee — Restrictions  on 
alienation — Descent  and  partition — Purchase  of 
reservation. 

Upon  the  approval  of  the  allotments  provided  for  in  this 
act  by  the  secretary  of  the  interior,  he  shall  cause  patents  to 
issue  therefor  in  the  name  of  the  allotees,  which  patents  shall 
be  of  the  local  effect,  and  declare  that  the  United  States  does 
and  will  hold  the  land  thus  allotted,  for  the  period  of  twenty- 
five  years,  in  trust  for  the  sole  use  and  benefit  of  the  Indian 
to  whom  such  allotment  shall  have  been  made,  or,  in  case  of 
his  decease,  of  his  heirs  according  to  the  laws  of  the  State  or 
Territory  where  such  land  is  located,  and  that  at  the  expira- 
tion of  said  period  the  United  States  will  convej^  the  same  by 
patent  to  said  Indian,  or  his  heirs  as  aforesaid,  in  fee,  dis- 
charged of  said  trust  and  free  of  all  charge  or  incumbrance 
whatsoever :  Provided,  that  the  President  of  the  United  States 
may  in  any  case  in  his  discretion  extend  the  period. 

And  if  any  conveyance  shall  be  made  of  the  lands  set  apart 
and  allotted  as  herein  provided,  or  any  contract  made  touching 

s  Section   4,  Act  of  February  8,    1887,    24    Stat.    L.    388. 
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the  same,  before  the  expiration  of  the  time  above  mentioned, 
such  conveyance  or  contract  shall  be  absolutely  null  and  void. 

The  law  of  descent  and  partition  in  force  in  the  State  and 
Territory  where  such  lands  are  situate,  shall  apply  thereto 
after  patents  therefor  have  been  executed  and  delivered,  ex- 
cept as  herein  otherwise  provided ;  and  the  laws  of  the  State 
of  Kansas  regulating  the  descent  and  partition  of  real  estate 
shall,  so  far  as  practicable,  apply  to  all  lands  in  the  Indian 
Territory  which  may  be  allotted  in  severalty  under  the  pro- 
visions of  this  act. 

At  any  time  after  lands  have  been  allotted  to  all  the  Indians 
of  any  tribe  herein  provided,  or  sooner,  if  in  the  opinion  of  the 
President  it  shall  be  for  the  best  interest  of  said  tribe,  it  shall 
be  lawful  for  the  secretary  of  the  interior  to  negotiate  with 
such  Indian  tribe  for  the  purchase  and  release  by  said  tribe, 
in  conformity  with  the  treaty  or  statute  under  which  such 
reservation  is  held,  of  such  portions  of  its  reservation  not 
allotted  as  such  tribe  shall,  from  time  to  time,  consent  to  sell, 
on  such  terms  and  conditions  as  shall  be  considered  just  and 
equitable  between  the  United  States  and  said  tribe  of  Indians, 
which  purchase  shall  not  be  complete  until  ratified  by  Con- 
gress, and  the  form  and  manner  of  executing  such  release 
shall  also  be  prescribed  by  Congress.4 

Sec.  1897.     Ceded  lands  for  settlement— Patents  to  settlers. 

All  lands  adapted  to  agriculture,  with  or  without  irrigation, 
so  sold  or  released  to  the  United  States  by  any  Indian  tribe,' 
shall  be  held  by  the  United  States  for  the  sole  purpose  of 
securing  homes  to  actual  settlers,  and  shall  be  disposed  of  by 
the  United  States  to  actual  and  bona  fide  settlers  only  in  tracts 
not  exceeding  one  hundred  and  sixty  acres  to  any  one  person, 
on  such  terms  as  Congress  shall  prescribe,  subject  to  grants 
which  Congress  may  make  in  aid  of  education.  No  pal. Mils 
shall  issue  therefor  except  to  the  person  so  taking  the  same 
as  and  for  a  homestead,  or  his  heirs,  and  after  the  expiration 


4  Section    5,   Act   of    February   8,     1887,  24   Stat.  L. 


388. 
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of  five  years'  occupancy  thereof  as  such  homestead;  and  any 
conveyance  of  said  lands  so  taken  as  a  homestead,  or  any 
contract  touching  the  same,  or  lien  thereon,  created  prior  to 
the  date  of  such  patent,  shall  be  null  and  void. 

And  the  sums  agreed  to  be  paid  by  the  United  States  as  pur. 
chase  money  for  any  portion  of  any  such  reservation  shall 
be  held  in  the  treasury  of  the  United  States  for  the  sole  use 
of  the  tribe  or  tribes  of  Indians  to  whom  such  reservations 
belonged ;  and  the  same,  with  interest  thereon  at  three  per  cent, 
per  annum,  shall  be  at  all  times  subject  to  appropriation  by 
Congress  for  the  education  and  civilization  of  such  tribe  or 
tribes  of  Indians  or  the  members  thereof. 

The  patents  aforesaid  shall  be  recorded  in  the  general  land 
office,  and  afterward  delivered,  free  of  charge,  to  the  allotee 
entitled  thereto.5 

Sec.  1898.    Allotment  to  religious  society. 

If  any  religious  society  or  other  organization  is  now  occu- 
pying any  of  the  public  lands  to  which  this  act  is  applicable, 
for  religious  or  educational  work  among  the  Indians,  the  sec- 
retary of  the  interior  is  hereby  authorized  to  confirm  such 
occupation  to  such  society  or  organization,  in  quantity  not 
exceeding  one  hundred  and  sixty  acres  in  any  one  tract,  so 
long  as  the  same  shall  be  so  occupied,  on  such  terms  as  he  shall 
deem  just ;  but  nothing  herein  contained  shall  change  or  alter 
any  claim  of  such  society  for  religious  or  educational  purposes 
heretofore  granted  by  law. 

And  hereafter  in  the  employment  of  Indian  police,  or  any 
other  employees  in  the  public  service  among  any  of  the 
Indian  tribes  or  bands  affected  by  this  act,  and  where  Indians 
can  perform  the  duties  required,  those  Indians  who  have 
availed  themselves  of  the  provisions  of  this  act  and  become 
citizens  of  the  United  States  shall  be  preferred.6 

s  Section    5,    Act   of   February   8,  e  Section   5,    Act   of   February   8, 
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Sec.  1899.     Allotees  subject  to  State  or  territorial  law. 

Upon  the  completion  of  said  allotments  and  the  patenting 
of  the  lands  to  said  allotees,  each  and  every  member  of  the 
respective  bands  or  tribes  of  Indians  to  whom  allotments 
have  been  made  shall  have  the  benefit  of  and  be  subject  to 
the  laws,  both  civil  and  criminal,  of  the  State  or  Territory 
in  which  they  may  reside ;  and  no  Territory  shall  pass  or 
enforce  any  law  denying  any  such  Indian  within  its  juris- 
diction the  equal  protection  of  the  law.7 

Sec.  1900.     Allotee  becomes  citizen. 

And  every  Indian  born  within  the  territorial  limits  of  the 
United  States  to  whom  allotments  shall  have  been  made  under 
the  provisions  of  this  act,  or  under  any  law  or  treaty,  and 
every  Indian  born  within  the  territorial  limits  of  the  United 
States,  who  has  voluntarily  taken  up,  within  said  limits,  his 
residence  separate  and  apart  from  any  tribe  of  Indians 
therein,  and  has  adopted  the  habits  of  civilized  life  (and 
every  Indian  in  Indian  Territory),  is  hereby  declared  to  be  a 
citizen  of  the  United  States,  and  is  entitled  to  all  the  rights, 
privileges  and  immunities  of  such  citizens,  whether  said 
Indian  has  been  or  not,  by  birth  or  otherwise,  a  member  of 
any  tribe  of  Indians  within  the  territorial  limits  of  the  United 
States  without  in  any  manner  impairing  or  otherwise  affect- 
ing the  right  of  any  such  Indian  to  tribal  or  other  property.8 

Sec.  1901.     Irrigated  lands. 

That  in  cases  where  the  use  of  water  for  irrigation  is  neces- 
sary to  render  the  lands  within  any  Indian  reservation  avail- 
able for  agricultural  purposes,  the  secretary  of  the  interior 
be,  and  he  is  hereby,  authorized  to  prescribe  such  rules  and 
regulations  as  he  may  deem  necessary  to  secure  a  just  and 
dual  distribution  thereof  among  the  Indians  residing  upon 
any  such  reservations ;  and  no  other  appropriation  or  grant 

7  Section   6,   Act   of    February   8,  "Serf  inn    0,    Act   of    February   8, 
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of  water  by  any  riparian  proprietor  shall  be   authorized  or 
permitted  to  the  damage  of  any  riparian  proprietor.9 

Sec.  1902.     Tribes  not  included  in  the  allotment  act. 

The  provision  of  this  act  shall  not  extend  to  the  territory 
occupied  by  the  Cherokees,  Creeks,  Choctaws,  Chickasaws, 
Seminoles  and  Osages,  Mianiis,  and  Peorias,  and  Sacs  and 
Foxes,  in  the  Indian  Territory,  nor  to  any  of  the  reservations 
of  the  Seneca  Nation  of  New  York  Indians  in  the  State  of 
New  York,  nor  to  that  strip  of  territory  in  the  State  of 
Nebraska  adjoining  the  Sioux  Nation  on  the  south  added  by 
executive  order.10 

Sec.  1903.     Survey  appropriation. 

For  the  purpose  of  making  the  surveys  and  resurveys  men- 
tioned in  section  two  of  this  act,  there  be,  and  hereby  is, 
appropriated,  out  of  any  moneys  in  the  treasury  not  other- 
wise appropriated,  the  sum  of  one  hundred  thousand  dollars, 
to  be  repaid  proportionately  out  of  the  proceeds  of  the  sales 
of  such  land  as  may  be  acquired  from  the  Indians  under  the 
provisions  of  this  act.11 

Sec.  1904.     Right  of  eminent  domain. 

That  nothing  in  this  act  contained  shall  be  so  construed  as 
to  affect  the  right  and  power  of  Congress  to  grant  the  right 
of  way  through  any  lands  granted  to  an  Indian,  or  a  tribe 
of  Indians,  for  railroads  or  other  highways,  or  telegraph  lines, 
for  the  public  use,  or  to  condemn  such  lands  to  public  uses, 
upon  making  just  compensation.12 

Sec.  1905.     Removal  of  Southern  Utes. 

That  nothing  in  this  act  shall  be  so  construed  as  to  prevent 
the  removal  of  the  Southern  Ute  Indians  from  their  present 

9  Section    7,    Act   of    February  8,  "  Section   9,    Act   of  February   8, 
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reservation  in  Southwestern  Colorado  to  a  new  reservation 
by  and  with  the  consent  of  a  majority  of  the  adult  male 
members  of  said  tribe.13 

Sec.  1906.     President  may  direct  allotments,  when. 

In  all  cases  where  any  tribe  or  band  of  Indians  has  been, 
or  shall  hereafter  be,  located  upon  any  reservation  created 
for  their  use,  either  by  treaty,  stipulation  or  by  virtue  of  an 
act  of  Congress  or  executive  order  setting  apart  the  same 
for  their  use,  the  President  of  the  United  States  be,  and  he 
hereby  is,  authorized,  whenever  in  his  opinion  and  reserva- 
tion, or  any  part  thereof,  of  such  Indians  is  advantageous  for 
agricultural  or  grazing  purposes,  to  cause  said  reservation, 
or  any  part  thereof,  to  be  surveyed,  or  resurveyed,  if  neces- 
sary, and  to  allot  to  each  Indian  located  thereon  one-eighth 
of  a  section  of  land:  Provided,  that  in  case  there  is  not 
sufficient  land  in  any  of  said  reservations  to  allot  lands  to 
each  individual  in  quantity  as  above  provided  the  land  in 
such  reservation  or  reservations  shall  be  allotted  to  each 
individual  pro  rata,  as  near  as  may  be,  according  to  legal 
subdivision:  Provided,  further,  that  where  the  treaty  or  act 
of  Congress  setting  apart  such  reservation  provides  for  the 
allotment  of  lands  in  severalty  to  certain  classes  in  quantity 
in  excess  of  that  herein  provided,  the  President,  in  making 
allotments  upon  such  reservation,  shall  allot  the  land  to  each 
individual  Indian  of  said  classes  belonging  thereon  in  quan- 
tity as  specified  in  such  treaty  or  act,  and  to  other  Indians 
belonging  thereon  in  quantity  as  herein  provided. 

Provided  further,  that  where  existing  agreements  or  laws 
provide  for  allotments  in  accordance  with  the  provisions  of 
said  act  of  February  eighth,  eighteen  hundred  and  eighty- 
seven,  or  in  quantities  substantially  as  therein  provided,  al- 
lotments may  be  made  in  quantity  as  specified  in  this  act, 
with   the   consent   of  the   Indians,    expressed    in   such    manner 
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as  the  President,  in  his  discretion,  may  require:  And  pro- 
vided further,  that  when  the  lands  allotted,  or  any  legal 
subdivision  thereof,  are  only  valuable  for  grazing  purposes, 
such  lands  shall  be  allotted  in  double  quantities.14 

Sec.  1907.     Equalization  of  allotments. 

Where  allotments  have  been  made  in  whole  or  in  part 
upon  any  reservation  under  the  provisions  of  said  act  of 
February  eighth,  eighteen  hundred  and  eighty-seven,  and 
the  quantity  of  land  in  such  reservation  is  sufficient  to  give 
each  member  of  the  tribe  eighty  acres,  such  allotments  shall 
be  revised  and  equalized  under  the  provisions  of  this  act: 
Provided,  that  no  allotment  heretofore  approved  by  the  sec- 
retary of  the  interior  shall  be  reduced  in  quantity.15 

Sec.  1908.     Provisions  as  to  leases. 

Whenever  it  shall  be  made  to  appear  to  the  secretary  of 
the  interior  that,  by  reason  of  age  or  other  disability,  any 
allottee  under  the  provisions  of  said  act,  or  any  other  act  or 
treaty,  cannot  personally  and  with  benefit  to  himself  occupy 
or  improve  his  allotment,  or  any  part  thereof,  the  same  may 
be  leased  upon  such  terms,  regulations  and  conditions  as  shall 
be  prescribed  by  such  secretary,  for  a  term  not  exceeding 
three  years  for  farming  or  grazing,  or  ten  years  for  mining 
purposes :  Provided,  that  where  lands  are  occupied  by  Indians 
who  have  bought  and  paid  for  the  same,  and  which  lands  are 
not  needed  for  farming  and  agricultural  purposes,  and  are 
not  desired  for  individual  allotments,  the  same  may  be  leased 
by  authority  of  the  council  speaking  for  such  Indians,  for  a 
period  not  to  exceed  five  years  for  grazing,  or  ten  years  for 
mining  purposes,  in  such  quantities  and  upon  such  terms  and 
conditions  as  the  agent  in  charge   of  such  reservation  may 

14  Section   1,  Act  of  February  28,  15  Section  2,  Act  of  February  28, 
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recommend,  subject  to  the  approval  of  the  secretary  of  the 
interior.16 

Sec.  1909.     Public  land  subject  to  allotment. 

TVhere  any  Indian  entitled  to  allotment  under  existing  laws 
shall    make    settlement    upon    any    surveyed    or    unsurveyed 
lands  of  the  United  States  not  otherwise  appropriated,  he  or 
she  shall  be  entitled,  upon  application  to  the  local  land  office 
for  the  district  in  which  the  lands  are  located,  to  have  the 
same  allotted  to  him  or  her  and  to  his  or  her  children,  in 
quantities  and  manner  as  provided  in  the  foregoing  section 
of  this  amending  act  for  Indians  residing  upon  reservations; 
and  when  such  settlement  is  made  upon  unsurveyed  lands, 
the  grant  to  such  Indians  shall  be  adjusted  upon  the  survey 
of  the  lands  so  as  to  conform  thereto;  and  patents  shall  be 
issued  to  them  for  such  lands  in  the  manner  and  with  the 
restrictions  provided  in  the  act  to  which  this  is  an  amend- 
ment.    And  the  fees  to  which  the  officers  of  such  local  land 
office  would  have  been  entitled  had  such  lands  been  entered 
under  the  general  laws  for  the  disposition  of  the  public  lands 
shall   be  paid  to  them   from   any  moneys  in  the  treasury  of 
the  United  States  not  otherwise  appropriated,  upon  a  state- 
ment  of   an   account   in   their   behalf   for   such   fees   by   the 
commissioner  of  the  general  land  office,  and  a  certification  of 
such  account  to  the  secretary  of  the  treasury  by  the  secre- 
tary of  the  interior.17 

Sec.  1910.     Descent  and  distribution. 

That  for  the  purpose  of  determining  the  descent  of  land 
to  the  heirs  of  any  deceased  Indian  under  the  provisions  of 
the  fifth  section  of  said  act,  whenever  any  male  and  female 
Indian  shall  have  cohabited  together  as  husband  and  wife 
according  to  the  custom  and  manner  of  Indian  life,  the  issue 
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of  such  cohabitation  shall  be,  for  the  purpose  aforesaid,  taken 
and  deemed  to  be  the  legitimate  issue  of  the  Indians  so  living 
together,  and  every  Indian  child,  otherwise  illegitimate,  shall 
for  such  purpose  be  taken  and  deemed  to  be  legitimate  issue 
of  the  father  of  such  child :  Provided,  that  the  provisions  of 
this  act  shall  not  be  held  or  construed  as  to  apply  to  the 
lands  commonly  called  and  known  as  the  "Cherokee  Outlet:" 
And  provided,  further,  that  no  allotment  of  lands  shall  be 
made  or  annuities  of  money  paid  to  any  of  the  Sac  and  Fox 
of  the  Missouri  Indians  who  were  not  enrolled  as  members  of 
said  tribe  on  January  first,  eighteen  hundred  and  ninety ;  but 
this  shall  not  be  held  to  impair  or  otherwise  affect  the  rights 
or  equities  of  any  person  whose  claim  to  membership  in  said 
tribe  now  pending  and  being  investigated.18 

Sec.  1911.     Allottee  a  citizen  at  end  of  trust  period. 

At  the  expiration  of  the  trust  period  and  when  the  lands 
have  been  conveyed  to  the  Indians  by  patent  in  fee,  as  pro- 
vided in  section  five  of  this  act,  then  each  and  every  allotee 
shall  have  the  benefit  of  and  be  subject  to  the  laws,  both 
civil  and  criminal,  of  the  State  or  Territory  in  which  they 
may  reside ;  and  no  Territory  shall  pass  or  enforce  any  law 
denying  any  such  Indian  within  its  jurisdiction  the  equal 
protection  of  the  law.  And  every  Indian  born  within  the 
territorial  limits  of  the  United  States  to  whom  allotments 
shall  have  been  made  and  who  has  received  a  patent  in  fee 
simple  under  the  provisions  of  this  act,  or  under  any  law  or 
treaty,  and  every  Indian  born  within  the  territorial  limits  of 
the  United  States  who  has  voluntarily  taken  up  within  said 
limits,  his  residence,  separate  and  apart  from  any  tribe  of 
Indians  therein,  and  has  adopted  the  habits  of  civilized  life, 
is  hereby  declared  to  be  a  citizen  of  the  United  States,  and 
is  entitled  to  all  the  rights,  privileges  and  immunities  of  such 
citizens,  whether  said  Indian  has  been  or  not,  by  birth  or 
otherwise,  a  member  of  any  tribe  of  Indians  within  the  ter- 
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ritorial  limits  of  the  United  States  without  in  any  manner 
impairing  or  otherwise  affecting  the  right  of  any  such  Indian 
or  trihal  or  other  property:  Provided,  that  the  secretary  of 
the  interior  may,  in  his  discretion,  and  he  is  hereby  author- 
ized, whenever  he  shall  be  satisfied  that  any  Indian  allotee 
is  competent  and  capable  of  managing  his  or  her  affairs  at 
any  time  to  cause  to  be  issued  to  such  allotee  a  patent  in 
fee  simple,  and  thereafter  all  restrictions  as  to  sale,  incum- 
brance, or  taxation  of  said  land  shall  be  removed  and  said 
land  shall  not  be  liable  to  the  satisfaction  of  any  debt  con- 
tracted prior  to  the  issuing  of  such  patent:  Provided  further, 
that  until  the  issuance  of  fee  simple  patents  in  all  allotees  to 
whom  trust  patents  shall  hereafter  be  issued  shall  be  subject 
to  the  exclusive  jurisdiction  of  the  United  States:  And, 
provided  further,  that  the  provisions  of  this  act  shall  not 
extend  to  any  Indian  in  the  Indian  Territory. 

That  hereafter  when  an  allotment  of  land  is  made  to  any 
Indian,  and  any  such  Indian  dies  before  the  expiration  of 
the  trust  period,  said  allotment  shall  be  canceled  and  the 
land  shall  revert  to  the  United  States,  and  the  secretary  of 
the  interior  shall  ascertain  the  legal  heirs  of  such  Indian, 
and  shall  cause  to  be  issued  to  said  heirs  and  in  their  names, 
a  patent  in  fee  simple  for  said  land,  or  he  may  cause  the 
land  to  be  sold  as  provided  by  law  and  issue  a  patent  there- 
for to  the  purchaser  or  purchasers,  and  pay  the  net  pro- 
ceeds to  the  heirs,  or  their  legal  representatives,  of  such 
deceased  Indian.  The  action  of  the  secretary  of  the  interior 
in  determining  the  legal  heirs  of  any  deceased  Indian,  as 
provided  herein,  shall  in  all  respects  be  conclusive  and 
final.19 

Sec.  1912.     Allotments  exempted  from  debts. 

No  land  acquired  under  the  provisions  of  this  net  shall 
in  any  event,   become  liable   to   the   satisfaction   of  any   debt 
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contracted   prior  to   the   issuing   of   the   final   patent  in   fee 
therefor. 

That  no  money  accruing  for  any  lease  or  sale  of  lands 
held  in  trust  by  the  United  States  for  any  Indian,  shall  be- 
come liable  for  the  payment  of  any  debt  of,  or  claim  against 
such  Indian  contracted  or  arising  during  such  trust  period, 
or,  in  case  of  a  minor,  during  his  minority,  except  with  the 
approval  and  consent  of  the  secretary  of  the  interior.20 

20  Act  of  June  21,  1906,  34  Stat.  L.  327,  amending  the  Act  of  Feb- 
ruary 8,  1887. 
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Sec.  1913.      Outline  of  treaties  with  Osage  Indians — Treaty 
grant  of  land. 

Whereas,  by  the  treaty  of  eighteen  hundred  and  sixty-six, 
between  the  United  States  and  Cherokee  Nation  of  Indians, 
said  nation  ceded  to  the  United  States  all  its  lands  west  of 
the  ninety-sixth  meridian,  west  longitude,  for  the  settlement 
of  friendly  Indians  thereon ;  and  whereas  by  act  of  Con- 
gress, approved  July  fifteenth,  eighteen  hundred  and  seventy,1 
the  President  was  authorized  and  directed  to  remove  the 
Great  and  Little  Osage  Indians  to  a  location  in  the  Cherokee 
country  west  of  the  ninety-sixth  meridian,  to  be  designated 
to  them  by  the  United  States  authoritly;  and  whereas  it  was 
provided  by  the  same  act  of  Congress  that  the  lands  of  the 
Osages  in  Kansas  should  be  sold  by  the  United  States,  and 
so  much  of  the  proceeds  thereof  as  were  necessary,  should  be 
appropriated  for  the  payment  to  the  Cherokees  for  the  lands 
set  apart  for  the  said  Osages  west  of  the  ninety-sixth  me- 
ridian ;  and  whereas  under  the  provisions  of  the  above  men- 
tioned treaty  and  act  of  Congress  and  concurrent  action  of 
the  authorities  of  the  United  States  and  the  Cherokee  Nation, 
the  said  Osages  were  removed  from  their  former  home  in 
the  State  of  Kansas  to  a  reservation  set  apart  for  them  in  the 
Indian  Territory,  at  the  time  of  the  removal  supposed  to  be 
west  of  the  said  ninety-sixth  meridian,  and  bounded  on  the 
east  thereby,  and  upon  which  said  Osages  have  made  sub- 
stantial and  valuable  improvements ;  and  whereas  by  a  recent 
survey  and  establishment  of  the  ninety-sixth  meridian  it 
appears  that  the  most  valuable  portions  of  said  Osage  reser- 
vation, and  upon  which  all  their  improvements  are  situated, 
lies  east  of  the  said  meridian ;  and  whereas  it  therefore  be- 
came necessary  to  select  other  land  in  lieu  of  those  found 
to  be  east  of  the  established  ninety-sixth  meridian  for  said 
Osage  Indians ;  and  whereas  a  tract  has  accordingly  been 
selected  lying  between  the  western  boundary  of  the  reserva- 
tions  heretofore   set    apart    for   said   Indians    and    the    main 

i  16  Stat.  L.  362. 
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channel  of  the  Arkansas  River,  with  the  south  line  of  the 
State  of  Kansas  for  a  northern  boundary,  and  the  north  line 
of  the  Creek  country  and  the  main  channel  of  the  Arkansas 
River  for  a  southern  and  western  boundary;  and  whereas 
the  act  of  Congress,  approved  July  fifteenth,  eighteen  hun- 
dred and  seventy,  restricts  the  said  reservation  for  said  Osage 
Indians  to  a  "tract  of  land  in  compact  form  equal  in  quan- 
tity to  one  hundred  and  sixty  acres  for  each  member  of  said 
tribe;"  and  whereas  in  a  letter  of  the  Cherokee  delegation, 
addressed  to  the  secretary  of  the  interior  on  the  eighth  day 
of  April,  eighteen  hundred  and  seventy-two  on  behalf  of  the 
Cherokee  Nation,  containing  their  approval  of  and  assent  to 
the  proposition  to  provide  for  the  settlement  of  the  Osage 
and  Kaw  Indians  on  that  portion  of  the  Cherokee  country 
lying  west  of  the  ninety-sixth  degree  west  longitude,  south 
of  Kansas,  east  and  north  of  the  Arkansas  River;  therefore, 
be  it  enacted,  etc.,  that  in  order  to  provide  said  Osage  tribe 
of  Indians  with  a  reservation  and  to  secure  to  them  a  suffi- 
cient quantity  of  land  suitable  for  cultivation,  the  following 
described  tract  of  country  west  of  the  established  ninety- 
sixth  meridian,  in  the  Indian  Territory,  be,  and  the  same  is 
hereby,  set  apart  for  and  confirmed  as  their  reservation, 
namely:  Bounded  on  the  east  by  the  ninety-sixth  meridian, 
on  the  south  and  west  by  the  north  line  of  the  Creek  country 
and  the  main  channel  of  the  Arkansas  River,  and  on  the 
north  by  the  south  line  of  the  State  of  Kansas:  Provided, 
that  the  location  as  aforesaid  shall  be  made  under  the  provi- 
sions of  article  sixteen  of  the  treaty  of  eighteen  hundred  and 
sixty-six,  so  far  as  the  same  may  be  applicable  thereto:  And 
provided  further,  that  said  Great  and  Lit  He  Osage  tribe  of 
Endians  shall  permit  the  settlement  within  the  limit  of  said 
tract  of  land  of  the  Kansas  tribe  of  Indians,  the  land  so  settled 
and  occupied  by  said  Kansas  Indians  not  exceeding  one  hundred 
and  sixty  acres  for  each  member  of  said  tribe,  to  be  paid  for  by 
said  Kansas  tribe  of  Indians  out  of  the  proceeds  of  sale  of 
their  lands  in  Kansas,  at  a  price  not  exceeding  that  paid  by 
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the   Great  and  Little  Osage  Indians  to  the  Cherokee  tribe  of 
Indians.2 

Sec.  1914.    Manner  of  the  enrollment  of  tribal  lands  of  said 
tribe. 

The  roll  of  the  Osage  tribe  of  Indians,  as  shown  by  the 
records  of  the  United  States  in  the  office  of  the  United 
States  Indian  agent  at  the  Osage  Agency,  Oklahoma  Terri- 
tory, as  it  existed  on  the  first  day  of  January,  nineteen  hun- 
dred and  six,  and  all  children  born  between  January  first, 
nineteen  hundred  and  six,  and  July  first,  nineteen  hundred 
and  seven,  to  persons  whose  names  are  on  said  roll  on  January 
first,  nineteen  hundred  and  six,  and  all  children  whose  names 
are  not  now  on  said  roll,  but  who  were  born  to  members  of 
the  tribe  whose  names  were  on  the  said  roll  on  January  first, 
nineteen  hundred  and  six,  including  the  children  of  members 
of  the  tribe,  who  have  or  have  had,  white  husbands,  is  hereby 
declared  to  be  the  roll  of  said  tribe  and  to  constitute  the 
legal  membership  thereof:  Provided,  that  the  principal  chief 
of  the  Osages  shall,  within  three  months  from  and  after  the 
approval  of  this  act,  file  with  the  secretary  of  the  interior  a 
list  of  the  names  which  the  tribe  claims  were  placed  upon  the 
roll  by  fraud,  but  no  names  shall  be  included  in  said  list  of 
any  person  or  his  descendants  that  was  placed  on  said  roll 
prior  to  the  thirty-first  day  of  December,  eighteen  hundred 
and  eighty-one,  the  date  of  the  adoption  of  the  Osage  con- 
stitution, and  the  secretary  of  the  interior,  as  nearly  as  is 
practicable,  shall  carefully  investigate  such  cases  and  shall 
determine  which  of  said  persons,  if  any,  are  entitled  to 
enrollment ;  but  the  tribe  must  affirmatively  show  what  names 
have  been  placed  upon  said  roll  by  fraud ;  but  where  the 
right  of  persons  to  enrollment  to  the  Osage  roll  have  been 
investigated  by  the  interior  department,  and  it  has  been 
determined  by  the  secretary  of  the  interior,  that  such  persons 
were  entitled  to  enrollment  their  names  shall  not  be  stricken 

2  Act  approved  June  5,   1872,   17   Stat.  L.  228. 
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from  the  roll  for  fraud  except  upon  newly  discovered  evi- 
dence. And  the  secretary  of  the  interior  shall  have  authority 
to  place  on  the  Osage  roll  the  names  of  all  persons  found 
by  him  after  investigation,  to  be  so  entitled,  whose  applica- 
tions were  pending  on  the  date  of  the  approval  of  this  act; 
and  the  said  secretary  of  the  interior  is  hereby  authorized  to 
strike  from  the  said  roll  the  names  of  persons  or  their  de- 
scendants which  he  finds  were  placed  thereon  by  or  through 
fraud,  and  the  said  rolls  as  above  provided,  after  the  revision 
and  approval  of  the  secretary  of  the  interior,  as  herein  pro- 
vided, shall  constitute  the  approved  roll  of  said  tribe;  and 
the  action  of  the  secretary  of  the  interior  in  the  revision  of 
the  roll  as  herein  provided  shall  be  final ;  and  the  provisions 
of  the  act  of  Congress  of  August  fifteenth,  eighteen  hundred 
and  ninety-four  (28  Statutes  at  Large,  p.  305),  granting  per- 
sons of  Indian  blood  who  have  been  denied  allotment  the 
right  to  appeal  to  the  courts,  are  hereby  repealed,  as  far 
as  the  same  relate  to  the  Osage  Indians;  and  the  tribal  lands 
and  tribal  funds  of  said  tribe  shall  be  equally  divided  among 
the  members  of  said  tribe  as  hereinafter  shall  be  provided.3 

Sec.  1915.  Manner  of  selecting  homestead — Certain  restric- 
tions upon  alienation  of  certain  lands. 

All  lands  belonging  to  the  Osage  tribe  of  Indians  in  Okla- 
homa Territory  except  as  herein  provided,  shall  be  divided 
among  the  members  of  said  tribe,  giving  to  each  his  or  her 
fair  share  thereof,  in  acres,  as  follows: 

Each  member  of  said  tribe,  as  shown  by  the  roll  of  mem- 
bership made  up  as  herein  provided,  shall  be  permitted  to 
select  one  hundred  and  sixty  acres  of  land  as  a  first  selection; 
and  the  adult  members  shall  select  their  first  selection  and 
file  notice  of  the  same  with  the  United  States  Indian  agent 
for  the  Osages  within  three  months  after  the  approval  of  this 
act:  Provided,  that  all  selections  of  land  heretofore  made 
by  any   member  of  said  tribe,   against  which   no   contest  is 

3  Act  June  28,   1906,   34   Stat.  L.  539. 
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pending  be,  and  the  same  are  hereby,  ratified  and  confirmed, 
as  one  of  the  selection  of  such  member.  And  if  any  adult 
member  fails,  refuses,  or  is  unable  to  make  such  selection 
within  said  time,  then  it  shall  be  the  duty  of  the  United  States 
Indian  agent  for  the  Osages  to  make  such  selection  for  such 
member  or  members,  subject  to  the  approval  of  the  secre- 
tary of  the  interior.  All  said  first  selection  for  minors  shall 
be  made  by  the  United  States  Indian  agent  for  the  Osages, 
subject  to  the  approval  of  the  secretary  of  the  interior:  Pro- 
vided, that  said  first  selection  for  minors  having  parents  may 
be  made  by  said  parents,  and  the  word  "minor"  or  "minors" 
used  in  this  act  shall  be  held  to  mean  those  who  are  under 
twenty-one  years  of  age :  And  provided  further,  that  all 
children  born  to  members  of  said  tribe  between  January  first, 
nineteen  hundred  and  six,  and  the  first  day  of  January,  nine- 
teen hundred  and  seven,  shall  have  their  selections  made  for 
them  within  six  months  after  the  approval  of  this  act,  or 
within  six  months  after  their  respective  births. 

All  children  born  to  members  of  said  tribe  between  January 
first,  nineteen  hundred  and  six,  and  the  first  day  of  January, 
nineteen  hundred  and  seven,  shall  have  their  selections  made 
for  them  within  six  months  after  approval  of  this  act,  or 
within  six  months  after  their  respective  births.  All  children 
born  to  members  of  said  tribe  on  and  after  the  first  day  of 
January,  nineteen  hundred  and  seven,  and  before  the  first 
day  of  July,  nineteen  hundred  and  seven,  shall  have  their 
selections  made  for  them  on  or  before  the  first  day  of  July, 
nineteen  hundred  and  seven,  the  proof  of  birth  of  such 
children  to  be  made  to  the  United  States  Indian  agent  for 
the  Osages.4 

In  making  his  or  her  first  selection  of  land,  as  herein  pro- 
vided for,  a  member  shall  not  be  permitted  to  select  land 
already  selected  by,  or  in  possession  of,  another  member  of 
said  tribe  as  a  first  selection,  unless  such  other  member  is  in 
possession  of  more  land  than  he  and  his  family  are  entitled 

*  Act  June   28,   1906,   34  Stat.  L.   541. 
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to  for  first  selections  under  this  act;  and  in  such  cases  the 
member  in  possession  and  having  houses,  orchards,  barns  or 
plowed  land  thereon,  shall  have  the  right  to  make  the  first 
selection:  Provided,  that  where  members  of  the  tribe  are  in 
possession  of  more  land  than  they  are  entitled  to  for  first 
selection  herein,  said  members  shall  have  sixty  days  after 
the  approval  of  this  act  to  dispose  of  improvements  on  said 
land  to  other  members  of  the  tribe. 

After  each  member  has  selected  his  or  her  first  selection  as 
herein  provided,  he  or  she  shall  be  permitted  to  make  a 
second  selection  of  one  hundred  and  sixty  acres  of  land  in 
the  manner  herein  provided  for  the  first  selection.5 

Sec.  1916.  Manner  of  selecting  homestead — The  restriction 
upon  alienation  of  allotted  land. 
After  each  member  has  selected  his  or  her  second  selection 
of  one  hundred  and  sixty  acres  of  land  as  herein  provided, 
he  or  she  shall  be  permitted  to  make  a  third  selection  of 
one  hundred  and  sixty  acres  of  land  in  manner  herein  pro- 
vided for  the  first  and  second  selection:  Provided,  that  all 
selection  herein  provided  for  shall  conform  to  the  existing 
public  surveys  in  tracts  of  not  less  than  forty  acres,  or  a 
legal  subdivision  of  a  less  amount,  designated  "a  lot."  Each 
member  of  said  tribe  shall  be  permitted  to  designate  which 
of  his  three  selections  shall  be  a  homestead,  and  his  certificate 
of  allotment  and  deed  shall  designate  the  same  as  a  home- 
stead, and  the  same  shall  be  inalienable  and  nontaxable  until 
otherwise  provided  by  act  of  Congress.  The  other  two  selec- 
tions of  each  member,  together  with  his  share  of  the  re- 
maining lot  allotted  to  the  member,  shall  be  known  as 
surplus  land  and  shall  be  inalienable  for  twenty-five  years 
except  as  hereinafter  provided.0 

Sec.  1917.     Division  of  remaining  lands  by  commission. 

After  each  member  has  selected  his  or  her  first,  second  and 
tliird    selection    of   one   hundred    and    sixty   aeres   of  land,   as 

6  Act  of  Juno  28,    1906,   34   Rtat.  "Act   of  June  28,   1000,   33   Stat. 

L.  541.  L.  541. 
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herein  provided,  the  remaining  lands  of  said  tribes  in  Okla- 
homa Territory,  except  as  herein  provided,  shall  be  divided 
as  equally  as  practicable  among  said  members  by  a  commis- 
sion to  be  appointed  to  supervise  the  selection  and  division 
of  said  Osage  land.7 

Sec.  1918.  Appointment  and  selection  of  a  commission  to 
divide  Osage  lands — Powers  and  duties  of  such 
commission. 

The  selection  and  division  of  lands  herein  provided  for 
shall  be  made  under  the  supervision  of,  or  by,  a  commission 
consisting  of  one  member  of  the  Osage  tribe,  to  be  selected 
by  the  Osage  council,  and  two  persons  to  be  selected  by  the 
commissioner  of  Indian  affairs,  subject  to  the  approval  of 
the  secretary  of  the  interior ;  and  said  commission  shall  settle 
all  controversies  between  members  of  the  tribe  relative  to 
said  selection  of  land;  and  the  schedules  of  said  selections 
and  division  of  land  herein  provided  for  shall  be  subject  to 
the  approval  of  the  secretary  of  the  interior.  The  surveys, 
salaries  of  said  commission,  and  all  other  proper  expenses 
necessary  in  making  the  selections  and  division  of  land  as 
herein  provided  shall  be  paid  by  the  secretary  of  the  interior, 
out  of  any  Osage  funds  derived  from  the  sale  of  town  lots, 
royalties  from  oil,  gas,  or  other  minerals,  or  rents  from 
grazing  land.8 

Sec.  1919.  The  manner  in  which  restrictions  upon  alienation 
are  removed — Taxation — Oil  and  other  mineral 
leases. 

The  secretary  of  the  interior,  in  his  discretion,  at  the 
request  and  upon  the  petition  of  any  adult  member  or  the 
tribe,  may  issue  to  such  member  a  certificate  of  competency, 
authorizing  him  to  sell  and  convey  any  of  the  land  deeded 
him  by  reason  of  this  act,  except  his  homestead,  which  shall 

7  Act  of  June  28,  1906,  34  Stat.  L.  3  Act   of  June  28,    1906,   34  Stat. 
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remain  inalienable  and  nontaxable  for  a  period  of  twenty- 
five  years,  or  during  the  life  of  the  homestead  allotee,  if 
upon  investigation,  consideration  and  examination  of  the  re- 
quest, he  shall  find  any  such  member  fully  competent  and 
capable  of  transacting  his  or  her  own  business  and  caring 
for  his  or  her  own  individual  affairs :  Provided,  that  upon  the 
issuance  of  such  certificate  of  competency,  the  lands  of  such 
member  (except  his  or  her  homestead),  shall  become  subject 
to  taxation,  and  such  member,  except  as  herein  provided, 
shall  have  the  right  to  manage,  control  and  dispose  of  his  or 
her  lands  the  same  as  any  citizen  of  the  United  States:  Pro- 
vided, that  the  surplus  land  shall  be  nontaxable  for  a  period 
of  three  years  from  the  approval  of  this  act  except  where 
certificates  of  competency  are  issued,  or  in  case  of  the  death 
of  the  allotee,  unless  otherwise  provided  by  Congress.  And 
provided  further,  that  nothing  herein  shall  authorize  the  sale 
of  the  oil,  gas,  coal  or  other  minerals  covered  by  said  land, 
said  minerals  being  reserved  for  the  use  of  the  tribe  for  a 
period  of  twenty-five  years,  and  the  royalty  to  be  paid  to 
the  tribe  as  hereinafter  provided.  And  provided  further, 
that  the  oil,  gas,  coal  and  other  minerals  upon  said  allotted 
land  shall  become  the  property  of  the  individual  owner  of 
said  land  at  the  expiration  of  said  twenty-five  years  unless 
otherwise  provided  for  by  the  act  of  Congress.9 

In  the  last  chapter  of  this  book  will  be  found  the  departmental 
rules  and  regulations  for  the  leasing  of  Osage  lands  for  oil  and 
gas,  together  with  all  necessary  forms  for  the  same. 

Sec.  1920.     Reservation  of  certain  lands  from  selection  and 
allotment — Sale  of  certain  reserved  lands. 

There  shall  be  reserved  from  selection  and  division  as 
herein  provided,  one  hundred  and  sixty  acres  on  which  the 
St.  Louis  School,  near  Pawhuska,  is  located  and  the  one  hun- 
dred and  sixty  acres  on  which  the  St.  Johns  School,  on 
Hominy   Creek,    Osage    Indian    reservation,    is    located,    said 

»  Act  of  Juno  28.  1900,  34  Stat.  L.  .'542. 
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tracts  to  conform  to  the  public  surveys;  and  said  tracts  of 
land  are  hereby  set  aside  and  donated  to  the  order  of  the 
Sisters  of  St.  Francis ;  and  said  tract  shall  be  conveyed  to 
said  order,  the  Sisters  of  St.  Francis,  as  early  as  practicable 
by  deed.  There  shall  also  be  reserved  from  selection  and 
division  forty  acres  of  land  near  Gray  Horse,  to  be  designated 
by  the  secretary  of  the  interior,  on  which  are  located  the 
dwelling  houses  of  John  N.  Florer,  Walter  0.  Florer  and 
John  L.  Bird;  and  said  John  N.  Florer  shall  be  allowed  to 
purchase  said  forty  acres  at  the  appraised  value  placed 
thereon  by  the  Osage  allotting  commission,  the  proceeds  of 
the  sale  to  be  placed  to  the  credit  of  the  Indians  and  to  be 
distributed  like  other  funds  herein  provided  for. 

There  shall  be  reserved  from  selection  and  division,  as 
herein  provided,  the  northeast  quarter  of  section  three,  town- 
ship twenty-five,  range  nine  east,  of  the  Indian  meridian,  and 
one  hundred  and  sixty  acres  to  conform  to  the  public  survey 
at  the  town  of  Gray  Horse,  including  the  Government  doctor's 
building,  other  valuable  buildings  and  the  cemetery,  and  the 
one  hundred  and  sixty  acres  to  conform  to  the  public  survey, 
adjoining  or  near  the  town  site  of  Hominy.  Said  lands  or 
tracts  are  hereby  set  aside  for  the  use  and  benefit  of  the  Osage 
Indians,  exclusively,  for  dwelling  purposes,  for  a  period  of 
twenty-five  years  from  and  after  the  first  day  of  January,  nine- 
teen hundred  and  seven :  Provided,  that  said  land  may,  in  the 
discretion  of  the  Osage  tribe,  be  sold  under  such  rule  and 
regulation  as  the  secretary  of  the  interior  may  prescribe ;  and 
the  proceeds  of  the  same  under  such  sale  shall  be  apportioned 
and  placed  to  the  credit  of  the  individual  members  of  the  tribe 
according  to  the  roll  herein  provided  for. 

The  Osage  Boarding  School  reserve  of  eighty-seven  and  five- 
tenth  acres,  and  the  reservoir  reserve  together  with  all  the 
buildings  located  on  said  reservations  in  the  town  site  of 
Pawhuska,  as  shown  by  the  official  plat  of  the  same,  are  hereby 
reserved  from  selection  and  division  as  herein  provided ;  and 
the  same  may  be  sold  in  the  discretion  of  the  Osage  tribe  under 
such  rule  and  regulation  as  the  secretary  of  the  interior  may 
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provide;  and  the  proceeds  of  such  sale  shall  be  apportioned 
and  placed  to  the  credit  of  the  individual  members  of  said  tribe 
according  to  the  roll  herein  provided  for. 

The  United  States  Indian  agent  office  building,  the  Osage 
council  building,  and  all  other  buildings,  which  are  for  the 
occupancy  and  use  of  the  Government  employees,  in  the  town 
of  Pawhuska,  together  with  the  lots  on  which  the  said  buildings 
are  situated,  shall  be  sold  to  the  highest  bidder  as  early  as 
practicable  under  such  rules  and  regulations  as  the  secretary 
of  the  interior  may  prescribe;  and  with  the  proceeds  he  shall 
erect  other  suitable  buildings  for  the  uses  mentioned,  on  such 
sites  as  he  shall  select,  the  remaining  proceeds,  if  any,  to  be 
placed  to  the  credit  of  the  individual  members  of  the  Osage 
tribe  of  Indians:  Provided,  that  the  house  known  as  the  chief's 
house,  together  with  the  lot  or  lots  on  which  the  house  is 
located,  and  the  house  known  as  the  United  States  interpreter's 
house,  in  Pawhuska,  Oklahoma  Territory,  together  with  the 
lot  or  lots  upon  which  said  houses  are  located,  shall  be  reserved 
from  sale  to  the  highest  bidder,  and  shall  be  sold  to  the  prin- 
cipal chief  of  the  Osages  and  to  the  United  States  interpreter 
for  the  Osages,  respectively,  at  the  appraised  value  of  the  same, 
said  appraisement  to  be  made  by  the  Osage  town  site  commis- 
sion, subject  to  the  approval  of  the  secretary  of  the  interior. 

The  cemetery  reserve  of  twenty  acres  in  the  town  site  of 
Pawhuska,  as  shown  by  the  official  plat  thereof  is  hereby  set 
aside  and  donated  to  the  town  of  Pawhuska  for  the  purpose  of 
sepulture,  on  condition  that  if  said  cemetery  reserve  of  twenty 
acres,  or  any  part  thereof,  is  used  for  purposes  other  than  that 
of  sepulture,  the  whole  of  said  cemetery  reserve  of  twenty 
acres  shall  revert  to  the  use  and  benefit  of  the  individual 
members  of  the  Osage  tribe,  according  to  the  roll  herein  pro- 
vided, or  to  their  heirs,  and  said  tract  shall  be  conveyed  to  said 
town  of  Pawhuska  by  deed,  and  said  deed  shall  recite  and 
set  out  in  full  the  conditions  under  which  the  above  donation 
and  conveyance  are  made. 

The  provisions  of  an  act  entitled  "An  act  making  appropria- 
tions for  the  current  contingent  expenses  of  the  Indian  de- 
partment and  for   fulfilling  treaty  stipulations   with   various 
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Indian  tribes  for  the  fiscal  year  ending  June  thirtieth,  nine- 
teen hundred  and  six,  and  for  other  purposes,"  approved 
March  third,  nineteen  hundred  and  five,  relating  to  the  Osage 
reservation,  pages  one  thousand  and  sixty-one  and  one  thou- 
sand and  sixty-two,  volume  thirty-three,  United  Statutes  at 
Large,  be,  and  the  same  are  hereby,  continued  in  full  force  and 
effect.10 

Sec.  1921.     When  Governmental  control  of  Osage  lands  shall 
terminate. 

At  the  expiration  of  the  period  of  twenty-five  years  from 
and  after  the  first  day  of  January,  nineteen  hundred  and  seven, 
the  lands,  mineral  interests  and  moneys,  herein  provided  for 
and  held  in  trust  by  the  United  States,  shall  be  the  absolute 
property  of  the  individual  members  of  the  Osage  tribe,  ac- 
cording to  the  roll  herein  provided  for,  or  their  heirs,  as  herein 
provided,  and  deeds  to  said  lands  shall  be  issued  to  said  mem- 
bers, or  to  their  heirs,  as  herein  provided,  and  said  moneys 
shall  be  distributed  to  said  members  or  to  their  heirs,  as  herein 
provided,  and  said  members  shall  have  full  control  of  said 
lands,  moneys  and  mineral  interests,  except  as  hereinbefore 
provided.11 

Sec.  1922.    Descent  and  distribution  of  Osage  land. 

The  lands,  moneys  and  mineral  interests  herein  provided  for 
of  any  deceased  member  of  the  Osage  tribe  shall  descend  to 
him  or  her  legal  heirs  according  to  the  laws  of  the  Territory 
of  Oklahoma,  or  of  the  State  in  which  said  reservation  may  be 
hereinafter  incorporated,  except  where  the  decedent  leave  no 
issue,  nor  husband  nor  wife,  in  which  case  said  lands,  moneys 
and  mineral  interests  must  go  to  the  mother  and  father 
equally.12 

Sec.  1923.     Control  of  minor  Osage  lands. 

The  lands  herein  provided  for  are  set  aside  for  the  sole  use 
and  benefit   of  the  individual  members  of  the  tribe   entitled 

io  Act  June  28,  1906,  34  Stat.  L.  "  Act  of  June  28,  1906,  34  Stat.L. 

543.  545. 

11  Act  June  28,  1906,  34  Stat.  L. 
545. 
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thereto,  or  to  their  heirs,  as  herein  provided ;  and  said  members, 
or  their  heirs,  shall  have  the  right  to  use  and  to  lease  said  lands 
for  farming,  grazing  or  any  other  purpose  not  otherwise  spe- 
cifically provided  for  herein,  and  said  members  shall  have  full 
control  of  the  same,  including  the  proceeds  thereof:  Provided, 
that  parents  of  minor  members  of  the  tribe  shall  have  the 
control  and  use  of  said  minor's  land,  together  with  the  pro- 
ceeds of  the  same  until  said  minors  arrive  at  their  majority: 
And  provided  further,  that  all  leases  given  on  said  lands  for 
the  benefit  of  the  individual  members  of  the  tribe  entitled 
thereto,  or  for  their  heirs,  shall  be  subject  only  to  the  approval 
of  the  secretary  of  the  interior.13 

Sec.  1924.    Patents  to  be  executed  by  chief  of  Osage  tribe. 

All  deeds  to  said  Osage  lands  or  any  part  thereof  shall  be 
executed  by  the  principal  chief  for  the  Osages,  but  no  such 
deed  shall  be  valid  until  approved  by  the  secretary  of  the 
interior.14 

Sec.  1925.  Later  provisions  for  sale  of  lands  of  members  of 
Kaw  or  Kansas  and  Osage  tribes. 
The  secretary  of  the  interior  be,  and  he  hereby  is,  authorized 
and  empowered,  upon  application,  to  sell,  under  such  rules 
and  regulations  as  he  may  prescribe,  part  or  all  of  the  surplus 
lands  of  any  member  of  the  Kaw  or  Kansas  and  Osage  tribes 
of  Indians:  Provided,  that  the  sale  of  the  Osage  lands  shall 
be  subject  to  the  reserved  rights  of  the  tribes  in  oil,  gas  and 
other  minerals.15 

Sec.  1926.     Rules  and  regulations  of  secretary  of  the  interior 
for  sale  of  surplus  lands  of  the  allotee  of  the 
Kansas  or  Kaw  and  Osage  tribes. 
Judge  Bledsoe,  in  his  most  useful  work  on  the  Indian  Land 

Laws  of  this  State,  upon  this  subject,  has  said  that  "Under 

'    Act  <>f  Juno  28,  1906,  34  Stat.  L.  "  Act  June  28,   l'K>0\  34   Stat.  L. 

545.  5 1".. 

io  Act  of  March   .'5,    1909. 
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the  provisions  of  this  act,  the  secretary  of  the  interior  has  pre- 
scribed rules  and  regulations  for  sale  of  surplus  lands  of  the 
allotees  of  the  Kansas  or  Kaw  and  Osage  tribes  of  Indians  in 
Oklahoma. 

"The  proceedings  for  sale  are  initiated  by  an  application 
made  through  the  Osage  Agency  at  Pawhuska.  The  applica- 
tion must  contain  an  agreement  that  the  land  must  be  sold 
upon  such  terms  and  conditions  as  may  be  prescribed  by  the 
secretary,  and  that  the  proceeds  of  the  sale  shall  be  handled 
and  disposed  of  for  the  benefit  of  the  applicant  in  such  manner 
as  the  commissioner  of  the  Indian  affairs  may  direct. 

"The  approval  of  the  sale  and  the  issuance  of  the  certificate 
is  a  sufficient  showing  that  the  rules  and  regulations  of  the 
department  has  been  complied  with. ' ' 16 

Sec.  1927.     Town  site  commission  law  for  Osage  Nation. 

For  the  provisions  of  law  applicable  to  sale  of  certain  town 
lots  in  designated  town  sites,  see  Sec.  1934. 

Sec.  1928.     Approval  of  secretary  of  interior  required  to  val- 
idate deed,  when. 

While  the  title  of  the  Osage  Indians  to  their  lands  in  Okla- 
homa, acquired  from  the  Cherokee  Nation  pursuant  to  the 
treaty  with  such  nation,17  was  in  fee  simple,  such  title  was 
in  the  tribe,  and  did  not  vest  in  the  individual  members,  and  it 
was  within  the  power  of  Congress  to  provide  for  their  allot- 
ment in  severalty,  to  prescribe  the  manner  of  their  conveyance 
to  the  allotees,  and  to  impose  restrictions  upon  their  alienation 
by  the  allotees  as  it  did  in  the  act  of  June  twenty-eighth,  nine- 
teen hundred  and  six.*  Under  the  aforesaid  act  which  requires 
the  deeds  to  the  allotees  to  be  executed  by  the  principal  chief 
of  the  tribe  and  to  be  approved  by  the  secretary  of  the  interior, 
such  approval  is  essential  to  the  validity  of  the  deed,  and 
without  it  the  grantee  requires  no  title.    Under  the  act 18  which 

ib  Indian  Land  Laws,  Sec.  177.  *  34  Stat.  L.  539. 

it  Act  July   19,   1866,  14  Stat.  L.  is  March   3,    1909,   Chap.   256,    35 

804.  Stat.    L.    778. 
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authorizes  the  secretary  of  the  interior,  pursuant  to  the  rules 
and  regulations  prescribed  by  him,  to  sell  the  surplus  lands  of 
any  member  of  the  Osage  tribe  of  Indians  and  require  his 
approval  before  any  such  sale  has  validity,  is  applicable  to 
the  lands  of  deceased  allotees.19 

Sec.  1929.     Restrictions  a  covenant  running  with  the  land. 

The  act  of  Congress,20  providing  for  the  allotment  in  sev- 
eralty of  the  lands  of  the  Osage  tribe  of  Indians,  the  provision 
of  section  two,  subdivision  four,  that  the  land  allotted  as  a 
homestead  "shall  be  inalienable  and  nontaxable  until  other- 
vise  provided  by  act  of  Congress,"  is  impersonal  to  the  allottee 
and  runs  with  the  land,  and  is  effective  against  alienation 
after  the  land  has  descended  to  the  heirs  of  the  allotee.21 

Sec.  1930.  Enrollment  and  membership  in  the  Kansas  or  Kaw 
tribe. 
The  roll  of  the  Kansas  or  Kaw  tribe  of  Indians,  as  shown  by 
the  records  of  the  United  States  in  the  office  of  the  United 
States  Indian  agent  at  the  Osage  Indian  agency,  Oklahoma 
Territory,  now  in  charge  of  said  tribe,  as  it  existed  on  the 
first  day  of  December,  nineteen  hundred  and  one,  and  all  the 
descendants  born  between  December  first,  nineteen  hundred 
and  one,  and  December  first,  nineteen  hundred  and  two,  to 
persons  whose  names  were  on  said  roll  on  December  first,  nine- 
teen hundred  and  one,  is  hereby  declared  to  be  the  roll  of  said 

"  United  States  v.  Aaron,  et  al.,  otherwise   provided    by    act    of   Con- 

183  Fed.  347.  <:ress."     The  expression   of  the   art 

20  Act    of    Juno    2S,    1900,    Chap.  is  not  that  the   allotee   or   member 

3,572,  34  Stat.   L.   '>■'>'■>■  shall  not  alienate,  but  that   the  land 

ziUnited    States    v.    Aaron,    1^:5  shall    !•<■    inalienable.      The    restric- 

347.     The  court   in  the  opinion   in  tion,  therefore,  runs  with  the  land, 

1 1 1 i ^  case  said  that  the  act    in  ques-  and    the   policy   of  the   law    m    that. 

tion     furnished     ils    own     policy    anil         its   protection   extends  as   well   to  the 

limitation.    The  Language  used  rela-  heirs    as    to    the    original    allotee. 

five   to   the   homestead    in    Subdivi-  Citing  Goodrun  v.  Buffalo,  102  Fed. 

Bion   t  of  Sec.  \l,  is  thai   it  "shall  he  si 7,  89  C.  < !.  A.  525. 
inalienable     and     nontaxable     until 
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tribe,  and  to  constitute  the  legal  membership  of  said  tribe, 
and  the  lands  and  money  of  said  tribe  shall  be  divided  among 
the  members  of  said  tribe,  as  shown  by  the  roll  made  up,  as 
directed  herein,  and  the  lands  and  moneys  of  said  tribe,  shall 
be  divided  among  said  members  as  hereinafter  provided.22 

Sec.  1931.    Division  of  lands  of  Kaw  tribe — Restrictions  upon 
alienation — Homestead — Minors. 

All  lands  belonging  to  said  Kansas  or  Kaw  tribe  of  Indians 
located  in  the  Territory  of  Oklahoma,  except  as  herein  pro- 
vided, shall  be  divided  among  the  members  of  said  tribe,  giving 
to  each  his  or  her  fair  share  thereof,  in  acres,  as  follows : 

There  shall  be  set  aside  to  each  member  of  said  tribe,  as 
shown  by  the  roll  of  membership,  December  first,  nineteen  hun- 
dred and  one,  and  their  descendants  born  between  that  date 
and  December  first,  nineteen  hundred  and  two,  one  hundred 
and  sixty  acres  of  land  for  a  homestead,  which  shall  be  non- 
taxable and  inalienable  for  a  period  of  twenty-five  years  from 
the  first  day  of  January,  nineteen  hundred  and  three,  except 
as  hereinafter  provided.  Where  the  members  of  said  tribe 
have  already  selected  their  homestead  of  one  hundred  and 
sixty  acres,  the  same  are  hereby  confirmed,  and  the  members 
who  have  not  selected  their  homestead,  shall  do  so  within  thirty 
days  after  the  ratification  of  this  agreement;  and  if  any  mem- 
ber fail  to  make  such  selection  within  said  time,  then  it  shall 
be  the  duty  of  the  United  States  Indian  agent  in  charge  of 
such  tribe  to  make  the  selection  for  such  member  or  members : 
Provided,  that  selections  of  homesteads  for  minors  shall  be 
made  by  his  or  her  parents,  and  the  selection  of  homesteads 
for  other  than  minors,  who  are  unable  for  any  reason  to  make 
their  selections,  shall  be  made  by  the  United  States  Indian 
agent  in  charge  of  said  tribe :  Provided,  further,  that  in  case 
there  are  any  children  born  to  members  of  said  tribe  between 
the  ratification  of  this  agreement  and  the  first  day  of  December, 
nineteen  hundred  and  two,  selection  shall  be  made  for  them 

22  Act  July   1,   1902,   32  Stat.   L.  636. 


1451  OSAGE,    KANSAS   AND   KAW   NATIONS.        §§  1932,  1933 

within  thirty  days  after  their  birth,  and  all  selections  must  be 
made  on  or  before  January  first,  nineteen  hundred  and  three. 
In  selecting  his  other  homestead,  a  member  shall  not  be  per- 
mitted to  select  lands  already  selected  by  another  member  of 
said  tribe,  unless  such  other  member  is  in  possession  of  more 
land  than  he  and  his  family  are  entitled  to  under  this  agree- 
ment ;  in  such  case,  the  member  in  possession  shall  have  the 
right  to  make  the  first  selection.23 

Sec.  1932.    Division  of  surplus  lands — Kaw  tribe. 

It  shall  be  the  duty  of  the  United  States  Indian  agent,  the 
clerk  in  charge  of  the  Kaw  subagency,  together  with  a  com- 
mittee of  three  members  of  the  tribe,  to  be  selected  jointly  by 
the  agent,  clerk  in  charge,  and  the  council  of  the  tribe,  to 
divide  the  surplus  land  among  the  members  of  the  tribe,  in 
accordance  with  this  agreement.24 

Sec.  1933.     Allotment  deeds — Kaw  tribe. 

The  secretary  of  the  interior  shall  furnish  the  head  chief 
of  said  tribe  deeds  properly  filled  out,  for  the  conveyances 
herein  provided  for,  and  said  head  chief  shall  thereupon,  and 
in  the  presence  of  the  agents  in  charge  of  said  tribe  proceed 
to  execute  said  deed,  and  when  the  same  are  executed  they 
shall  be  delivered  to  the  United  States  Indian  agent  in  charge 
of  said  tribe,  and  it  shall  be  his  duty  to  see  that  said  deeds  are 
properly  delivered  to  the  members  entitled  to  the  same :  Pro- 
vided, that  a  separate  deed  shall  be  given  to  each  member  for 
the  lands  conveyed  as  a  homestead:  Provided,  further,  that  if, 
for  any  cause,  any  member  of  said  tribe  is  unable  to  receive  his 
or  her  deed,  then  it  shall  be  the  duty  of  such  United  States 
Indian  agent  to  see  that  such  deed  is  properly  recorded  with 
the  register  of  deeds  for  the  county  in  Oklahoma  Territory  to 
which  the  Kansas  reservation  is  attached.25 

-'"■  Sections  2   and   4,  Act   July   1,  "  Section  5,  Act  July  1,  1902,  32 

1902,  32  Stat.  L.  637.  Stat.  L.  G38. 

w  Section  3,  Act  July  1,  1902,  32 
Stat.  L.  637. 
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All  deeds  shall  be  approved  by  the  secretary  of  the  interior, 
which  approval  and  signing  of  the  same  by  the  head  chief 
shall  operate  as  a  relinquishment  to  the  individual  member 
of  all  the  right,  title  and  interest  of  the  United  States  and  of 
the  Kansas  or  Kaw  tribe  of  Indians  (as  a  tribe)  in  and  to  the 
lands  embraced  in  his  or  her  deed.  All  disputes  between  the 
members  of  said  tribe  as  to  the  right  of  possession  in  the  selec- 
tion of  homestead  shall  be  adjudicated  and  settled  by  the 
United  States  Indian  agent  in  charge  of  said  tribe,  subject  to 
the  approval  of  the  commissioner  of  Indian  affairs.26 

Sec.  1934.  Reservation  from  allotment — Sale  of  certain  town 
lots  in  designated  town  sites — Kaw  tribe. 
There  shall  be  set  aside  and  reserved  from  selection  or  allot- 
ment one  hundred  and  sixty  acres  of  land,  including  the  school 
and  agency  building,  to  conform  to  the  public  survey,  which 
said  one  hundred  and  sixty  acres  of  land  said  tribe  cedes  to 
the  United  States,  including  the  improvements ;  and  the  United 
States  agrees  to  maintain  a  school  for  the  education  of  the 
children  of  Indian  blood  at  said  place  for  a  period  of  ten  years 
and  as  much  longer  as  it  deems  necessary,  the  land  and  im- 
provement to  be  subject  to  final  disposition  by  Congress. 
Said  lands  shall  be  exempt  from  taxation.  There  shall  be  re- 
served from  allotment  twenty  acres  of  land,  including  the 
present  cemetery,  to  be  used  as  a  cemetery,  and  the  same  shall 
be  exempt  from  taxation.  There  shall  be  reserved  from  allot- 
ment eighty  acres,  including  the  dwellings  now  used  by  agency 
trader  and  other  buildings  at  said  agency  not  used  by  the 
employees  of  the  Government,  which  said  eighty  acres  shall  be 
set  aside  as  a  town  site,  which  shall  be  surveyed  and  laid  off 
in  town  lots.  The  lots  in  said  town  site  are  to  be  sold  at 
public  auction  to  the  highest  bidders  under  such  rules  and 
regulations  as  may  be  prescribed  by  the  secretary  of  the  in- 
terior, and  the  proceeds  of  said  sale,  after  deducting  the  cost 
of  the  survey  and  sale,  shall  be  placed  in  the  treasury  to  the 

26  Section  6,  Act  July  1,  1902,  32  Stat.  L.  638. 
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credit  of  said  Indians :  Provided,  that  the  secretary  of  the 
interior  may  reject  any  and  all  bids  for  such  town  lots:  Pro- 
vided, further,  that  if  any  member  of  said  tribe  is  in  possession 
of  any  town  lot  or  lots,  and  has  any  building  and  other  im- 
provements thereon,  he  shall  have  the  right  to  purchase  one 
lot,  seventy-five  feet  wide  by  one  hundred  and  sixty  feet  deep, 
including  his  or  her  improvements  at  such  price  as  the  council 
of  such  tribe  may  fix  on  the  lot,  exclusive  of  the  improve- 
ments :  Provided,  that  the  lots  unsold  shall  be  exempt  from 
taxation  as  long  as  the  title  remains  in  the  tribe.27 

Sec.  1935.     Sale  of  trust  and  diminished  reserved  lands — Kaw 
tribe. 

The  secretary  of  the  interior  shall  offer  at  public  sale  all 
tracts  or  parcels  of  the  Kansas  trust  and  diminished  reserve 
lands,  within  the  State  of  Kansas,  belonging  to  said  Kansas 
or  Kaw  tribe  of  Indians,  for  which  no  application  has  been 
filed  under  the  provisions  of  existing  laws  in  relation  thereto. 
Such  lands  shall  be  offered  for  sale  by  advertising  for  not 
less  than  thirty  days  in  two  newspapers  in  the  proper  land 
district,  one  of  which  shall  be  published  in  Morris  County, 
Kansas,  and  by  posting  in  the  local  land  office  notice  of  the 
same,  for  the  same  period,  and,  upon  the  day  named  in  such 
notice,  such  land  shall  be  sold  for  cash  to  the  highest  bidder 
at  not  less  than  the  price  fixed  by  law.28 

Sec.  1936.     Allotee  may  have  permission  to  sell  land,  when. 

The  secretary  of  the  interior  may,  in  his  discretion,  at  the 
request  of  any  adult  member  of  said  tribe,  issue  a  certificate  to 
such  member,  authorizing  him  to  sell  and  convey  any  and  all 
lands  deeded  him  by  reason  of  Hi  is  agreement  and  may  pay 
such  member  at  the  next  annual  payment,  his  or  her  pro  rata 
share  of  the  funds  of  said  tribe,  if,  upon  consideration  and 
examination  of  the  request,  the  said  secretary  shall  find  said 

27  Section  7,  Act  July  1,  1902,  32  28  Section  8,  Act  July  1,  1902,  32 

Stat.  I..  <;::s.  Stat.  I..  (;:::>. 
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member  to  be  fully  competent  and  capable  of  managing  and 
caring  for  his  or  her  individual  affairs:  Provided,  that  upon 
the  issue  of  said  certificate,  the  lands  of  such  member,  both 
homestead  and  surplus,  shall  become  subject  to  taxation,  and 
such  member  shall  have  the  right  to  manage  and  dispose  of 
such  property,  the  same  as  any  other  citizen  of  the  United 
States,  and  upon  the  issuance  of  such  certificate,  and  the  pay- 
ment of  the  funds  due  him  or  her,  such  member  shall  be 
dropped  from  the  rolls  of  said  tribe.29 

Sec.  1937.    Provision  for  sale  of  inherited  and  minor  land. 

The  adult  heirs  of  any  deceased  Kansas  or  Kaw  Indian, 
whose  selection  has  been  made  or  to  whom  a  deed  has  been 
issued  for  his  or  her  share  of  the  lands  of  said  tribe  in  Okla- 
homa Territory,  may  sell  and  convey  the  lands  inherited  from 
such  decedent ;  and,  if  there  be  both  adult  and  minor  heirs  of 
such  inherited  lands,  then  such  minors  may  join  in  a  sale 
thereof  by  a  guardian  duly  appointed  by  the  proper  court  of 
the  county  in  which  said  minor  or  minors  may  reside,  upon 
an  order  of  such  court  made  upon  petition  filed  by  such  guard- 
ian; all  conveyances  made  under  this  provision  to  be  subject 
to  the  approval  of  the  secretary  of  the  interior,  under  such 
rules  and  regulations  as  he  may  prescribe.30 

Sec.  1938.    Jurisdiction  of  courts  for  Kaw  and  Osage  Indians. 

The  justices  of  the  peace  and  the  probate  courts  in  and  for 
the  Territory  of  Oklahoma  shall  not  have  jurisdiction  of  any 
action  in  civil  cases  against  members  of  the  Osage  and  Kansas 
tribes  of  Indians,  residing  on  their  reservations  in  Oklahoma 
Territory  and  the  district  court  shall  have  exclusive  jurisdic- 
tion in  such  actions,  and  at  least  two  terms  of  such  court  shall 
be  held  in  each  year  at  Pawhuska  on  said  reservation  at  such 
times  as  the  supreme  court  of  said  Territories  shall  fix  and 
determine,  for  the  trial  of  both  civil  and  criminal  cases.* 

29  Section  10,  Act  of  July  1,  1902,  *  Act  June  7,  1897,  30  Stat.  L.  62. 
32  Stat.  L.  640. 

30  Section  11,  Act  of  July  1,  1902, 
32  Stat.  L.  640. 
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Sec.  1939.     Certain  Indian  marriages  declared  legal. 

On  the  approval  of  this  act  all  Indians  who  have  taken  allot- 
ments of  land  in  severalty,  and  who  have  their  homes  in  this 
State,  and  who  are  living  together  as  husband  and  wife,  and 
who  have  before  that  date  been  married  according  to  the 
Indian  custom,  are  hereby  declared  to  be  lawfully  married, 
and  all  divorces  heretofore  had  among  such  Indians  according 
to  the  Indian  custom,  shall  be,  and  the  same  are  hereby,  de- 
clared to  be  legal.1 

Sec.  1940.     Children  of  certain  Indian  marriages  legitimatized. 

All  children  of  such  Indians  as  have  taken  allotments,  born 
in  or  begotten  in  any  Indian  marriage,  existing  prior  to  the 
passage  of  this  act,  shall  be  legitimate  heirs  of  both  the  father 
and  the  mother  to  whom  they  were  born,  notwithstanding  the 
fact  that  the  father  and  mother  may  have  been  divorced  and 
married  to  other  persons,  according  to  the  Indian  custom.2 

i  Snyder,   4,234;   Wilson,   3,499.  2  Snyder,  4,235;    Wilson,   3,500. 
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Sec.    1941.     Legality    of   marriage   according   to   the    Indian 
custom. 

After  the  passage  of  this  act,  marriages  and  divorces  among 
such  Indians,  or  among  their  descendants,  according  to  the 
Indian  custom  shall  be  unlawful,  and  shall  be  punished  as 
hereinafter  provided.3 

Sec.  1942.     Marriage  of  Indian  must  now  be  according  to  law. 

On  and  after  the  approval  of  this  act,  such  Indians  and  their 
descendants,  shall  procure  marriage  licenses  in  the  same  county 
and  have  their  marriages  solemnized  by  the  same  persons  and 
the  returns  thereof  made  in  the  same  manner  as  is  provided 
by  the  laws  of  this  State  for  the  making  of  marriage  contracts 
by  other  persons.4 

Sec.  1943.    Divorce  law  for  the  Indian. 

Such  Indians  and  their  descendants  may  hereafter  obtain 
divorces  in  the  manner  and  for  the  causes  provided  in  the 
statutes  of  this  State,  and  not  otherwise.5 

Sec.  1944.     When  Indian  guilty  of  bigamy. 

If  any  such  Indian  is,  at  the  date  of  the  passage  of  this  act 
and  according  to  the  provisions  thereof,  married  to  another 
person,  or  shall  hereafter  be  married  to  another  person,  and 
shall  while  his  or  her  husband  or  wife  is  living  be  married 
to  another  person,  either  in  legal  form  or  according  to  Indian 
custom,  he  or  she  shall  be  guilty  of  bigamy,  except  in  the  cases 
specified  in  article  thirty-one,  chapter  twenty-five  of  the  stat- 
utes of  eighteen  hundred  and  ninety-three,  and  shall  be  pun- 
ished thereafter  as  in  that  article  provided.  No  Indian  shall 
be  punished  for  bigamy  committed  prior  to  the  passage  of  this 
act.6 

3  Snyder,  4,236;   Wilson,  3,501.  s  Snyder,  4,238;  Wilson,  3,503. 

4  Snyder;  4,237;  Wilson,  3,502.  6  Snyder,  4,240;  Wilson,  3,504. 
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Sec.  1945.     Indian  required  to  select  which  of  several  wives. 

If  at  the  date  of  the  passage  of  this  act,  any  such  Indian 
may  be  living  with  and  cohabiting  with  more  than  one  wife, 
to  whom  he  has  been  previously  married  according  to  Indian 
custom,  he  shall  on  or  before  the  first  day  of  July,  eighteen 
hundred  and  ninety-seven,  designate  one  of  them  as  his  lawful 
wife.  If  he  shall  after  that  date  continue  to  live  and  cohabit 
with  any  Indian  woman  other  than  the  one  so  designated  as  his 
wife,  or  shall  fail  to  make  such  designation  on  or  before  that 
date,  he  shall  be  guilty  of  bigamy,  and  shall  suffer  the  penalty 
provided  for  that  offense :  Provided,  that  no  such  Indian  shall 
be  permitted  to  abandon  the  wife  to  whom  he  has  been  mar- 
ried in  the  manner  provided  by  the  laws  of  the  Territory, 
under  the  provisions  of  this  act.7 

Sec.  1946.     Record  of  selection  of  wife  by  Indian  husband — 
Evidence  of  record. 

It  is  hereby  made  the  duty  of  all  county  judges  in  this  State,  * 
on  or  before  the  first  day  of  July,  eighteen  hundred  and  ninety- 
seven,  or  as  soon  thereafter  as  it  can  be  done,  to  obtain  and 
make  a  record  of  all  Indians  holding  allotted  lands  in  his 
county  who  are,  at  the  dates  he  makes  such  records,  married 
according  to  the  provisions  of  this  act,  which  record  shall 
show  the  name  of  each  husband,  and  of  his  wife.  He  shall 
enter  the  same  in  the  marriage  record  of  his  office.  He  shall 
also  take  and  record  the  election  of  all  such  Indian  men  as 
have  more  than  one  wife  to  whom  they  have  been  married 
according  to  the  Indian  custom,  and  shall  make  a  record  of  the 
name  of  the  husband  and  the  wife  so  selected,  and  shall  also 
make  a  record  of  the  names  of  the  Indian  wives  rejected  by 
such  men,  or  his  refusal  to  make  such  election,  as  the  case  may 
be.  He  shall  report  to  the  county  attorney  for  prosecution,  the 
names  of  all  Indian  men  who  refuse  to  make  such  selection. 
To  enable  the  county  judge  to  obtain  such  information,  he 
shall   first   apply  to  the   United  States  Indian  agent,  therefor, 

'Snyder,   4,240;    Wilson,  3,605. 
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and  if  such  agent  will  furnish  him  a  record,  certified  to  by 
the  Indian  agent  as  correct,  showing  the  matters  and  things 
desired,  he  shall  enter  the  same  of  record,  with  like  force  and 
effect,  as  though  he  and  himself  procured  the  information. 
The  county  judge  shall  apply  to  such  Indian  agent  for  such 
record  not  earlier  than  the  first  day  of  June,  eighteen  hundred 
and  ninety-seven,  nor  later  than  the  fifteenth  day  of  that 
month.  An  Indian  man  with  more  than  one  wife,  may  make 
known  his  selection  to  such  Indian  agent,  and  cause  the  same 
to  be  recorded  and  reported  by  him.  If  such  Indian  agent 
shall  refuse  or  neglect  to  furnish  such  record,  then  the  probate 
judge  shall  proceed  to  procure  the  information  among  the 
Indians  as  best  he  can,  and  for  so  doing  shall  be  allowed  and 
paid  a  fee  of  twenty-five  cents  for  each  Indian  so  recorded, 
which  fee  shall  be  paid  by  such  Indian.  The  record  so  made 
by  the  county  judge  and  certified  copies  thereof,  shall  be 
legal  and  competent  evidence  in  all  proceedings  of  the  facts 
therein  authorized  to  be  stated.8 

Sec.  1947.    Validity  of  tribal  marriage  and  divorce. 

The  courts  of  the  American  Union  have,  from  an  early  time, 
recognized  the  validity  of  marriages  contracted  between  the 
members  of  any  Indian  tribe  in  accordance  with  the  laws  and 
customs  of  such  tribe,  where  the  tribal  relations  and  govern- 
ment existed  at  the  time  of  the  marriage,  and  there  was  no 
Federal  statute  rendering  the  tribal  customs  or  laws  invalid.9 
Such  marriages  between  a  member  of  an  Indian  tribe  and  a 
white  person,  not  a  member  of  such  tribe,  have  been  held 
and  regarded  as  valid,  the.  same  as  such  marriages  between 
members  of  the  tribe.10     And  the  same  effect  is  given  to  the 

sSnvder,  4,241;  Wilson,  3,506.  10  Cyr  v.  Walker,  —  Okla.  , 

9Cyr   v.   Walker,   —   Okla.   ,  116   Pae.   934;    Morgan   v.   McGhee, 

116   Pac.   934;    Morgan   v.   McGhee,  supra;  Wall  v.   Williamson,  8  Ala. 

5     Humph.     (Tenn.)      13;     Earl    v.  48;   Johnson  v.  Johnson,  30  Mo.  72, 

Godley,  42  Minn.  361,  44  N.  W.  254,  77    Am.     Dec.     398;     LaRiev.era    v. 

7    L.   R.   A.    125,    18   Am.    St.   517.  LaRievera,  77  Mo.  512. 
For  further   discussion  of  the   sub- 
ject, see  last  chapter  of  this  work. 
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dissolution  of  the  marriages  under  the  customs  of  the  tribe  as 
is  given  to  the  marriage  relation  itself.11 

In  the  particular  case  in  which  the  foregoing  propositions 
were  announced,  mere  meeting  and  cohabitation  as  husband 
and  wife  constituted  a  marriage,  and  the  dissolution  of  such 
marriage  was  effected  by  separation  of  the  parties,  with  the 
intention  of  no  longer  living  together  as  husband  and  wife, 
which  separation  by  mutual  consent  or  by  abandonment  by 
one  or  the  other,  was  equivalent  to  an  absolute  divorce,  and 
the  parties  thereafter  were  free  to  form  other  marital  alliances. 

Sec.  1948.  Property  rights  of  white  men  by  marriage  with 
Indian  women. 
No  white  man,  not  otherwise  a  member  of  any  tribe  of 
Indians,  who  may  hereafter  marry  an  Indian  woman,  member 
of  any  Indian  tribe  in  the  United  States,  or  any  of  its  Terri- 
tories, except  the  Five  Civilized  Tribes  in  the  Indian  Territory, 
shall  by  such  marriage  hereafter  acquire  any  right  to  any 
tribal  property,  privilege,  or  interest  whatever  to  which  any 
member  of  such  tribe  is  entitled.12 

Sec.  1949.  Citizenship  of  Indian  women  marrying  white  men. 
Every  Indian  woman,  member  of  any  such  tribe  of  Indians, 
who  may  hereafter  be  married  to  any  citizen  of  the  United 
States,  is  hereby  declared  to  become  by  such  marriage  a 
citizen  of  the  United  States,  with  all  the  rights,  privileges  and 
immunities  of  any  such  citizens,  being  a  married  woman : 
Provided,  that  nothing  in  this  act  contained  shall  impaii  or  in 
any  way  affect  the  rght  or  title  of  such  married  woman  to 
any  tribal  property  or  any  interest  therein.13 

Sec.  1950.     Proof  as  to  marriage  between  whites  and  Indian. 

"Whenever  the  marriage  of  any  white  man  with  any  Indian 

woman,  a  member  of  any  such  tribe  of  Indians,  is  required  or 

«Cyr    v.    Walker    (Okla.),    116  is  Act  August  0,  1888,  25  Stat.  L. 

Pac.  931.  392. 

12  Aet  August  9,  1888,  25  Stat.  L. 
392. 
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offered  to  be  proved  in  any  judicial  proceeding,  evidence  of  the 
admission  of  such  fact  by  the  party  against  whom  the  proceed- 
ings is  had,  or  evidence  of  general  repute,  or  of  cohabitation 
as  married  persons,  or  any  other  circumstantial  or  presumptive 
evidence  from  which  the  fact  may  be  inferred,  shall  be  com- 
petent.14 

14  Act  August  9,  1888,  25  Stat.  L.392. 
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1995.  Cherokee     nation — Acceptance 

of  patents  for  minors. 

1996.  Cherokee    nation — Patents    to 

be  recorded. 

1997.  Cherokee,  Choctaw,  Chickasaw 

and  Creek  nations — When 
Section  13  of  Act  of  Con- 
gress, approved  April  26, 
1906,  shall  not  apply. 

1998.  Cherokee  nation — Jurisdiction 

of  town  site  commission  in 
contest  for  ownership  of  lot 
— Equity  jurisdiction  of 
courts  in  such  contest. 

1999.  Cherokee     nation — Limitation 

of  laws  of  that  nation. 

2000.  Chickasaw    and    Choctaw    na- 

tions— Survey,  appraisement, 
deeds. 

2001.  Chickasaw    and   Choctaw    na- 

tions— Provisions  for  ceme- 
teries and  churches. 

2002.  Chickasaw    and    Choctaw    na- 

tions— Approval  of  town 
site  laws  in  Act  of  May  31, 
1900. 

2003.  Chickasaw  anod   Choctaw   na- 

tions— Acreage  to  town  sites 
to  be  added,  when. 

2004.  Chickasaw    and    Choctaw    na- 

tions —  Compensation  to 
owner  where  lands  taken 
for  town  site  purposes. 

2005.  Chickasaw    and    Choctaw    na- 

tions— Additional  commis- 
sions authorized,  when — 
Secretary  may  appoint 
additional  commissioners  au- 
thorized. 

2006.  Chickasaw    and    Choctaw    na- 

tions— Patents  to  purchasers. 

2007.  Chickasaw    and    Choctaw    na- 

tions— Town  sites  for  towns 
of  2C0  population  or  less. 

2008.  Chickasaw    and    Choctaw    na- 

tions— 'Other  town  site  pro- 
visions. 
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SECTION  SECTION 

2009.  Seminole     town     site     law—      2014.  Seminole  town   site  law— Ap- 

Preamble  —  Commissioners  pointment    of    city    officials 

appointed.  —City  marshal— City  attor- 

2010.  Seminole  town   site   law — Au-  ney — Police    judge — Other 

thority  of  commission — Size  powers  of  commissioners  as 

of   lots — Public   buildings.  to  government  of  cities. 

2011.  Seminole  town  site  law — Com-       2015.  Seminole   town  site  law The 

pensation   to   owners.  capital  of  the  Seminole  na- 

2012.  Seminole   town   site   law — De-  tion. 

scription    of    land — Commis-  2016.  Joint      resolution      extending 

sioners  authorized  to  sell  or  tribal  governments. 

lease  lots.  2017.  Abolishment      of     town      site 

2013.  Seminole  town  site  law — Pvec-  commission      for      Choctaw, 

ords  required  to  be  kept  by  Chickasaw,      Cherokee     and 

commissioners — Their      com-  Creek    nations, 

pensation.  2018.  Removal     of     restrictions    for 

town  site  purposes. 

Sec.  1951.     Choctaw,  Chickasaw,  Creek  and  Cherokee  nations 

Act  of  June  28,  1898. 
There  shall  be  a  commission  in  each  town  for  each  one  of 
the  Chickasaw,  Choctaw,  Creek  and  Cherokee  Tribes,  to  con- 
sist of  one  member  to  be  appointed  by  the  executive  of  the 
tribe,  who  shall  not  be  interested  in  town  property,  other  than 
his  home;  one  person  to  be  appointed  by  the  secretary  of 
the  interior,  and  one  member  to  be  selected  by  the  town.  And 
if  the  executive  of  the  tribe  or  the  town  fail  to  select  members 
as  aforesaid,  they  may  be  selected  and  appointed  by  the  secre- 
tary of  the  interior.1 

Sec.  1952.     Choctaw,  Chickasaw,  Creek  and  Cherokee  nations 

Survey,  plat  and  sale  of  town  lots. 
Said  commission  shall  cause  to  be  surveyed  and  laid  out  town 
sites  where  towns  with  a  present  population  of  two  hundred  or 
more  are  located,  conforming  to  the  existing  survey  so  far  as 
may  be,  with  proper  and  necessary  streets,  alleys  and  public 
grounds,  including  parks  and  cemeteries,  giving  to  each  town 
such  territory  as  may  be  required  for  its  present  needs  and 
reasonable  prospective  growth ;  and  shall  prepare  correct  plats 

i  Section  15,  Act  of  June  28,  1898,  30   Stat.  L.  495. 
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thereof,  and  file  one  with  the  secretary  of  the  interior,  one  with 
the  clerk  of  the  United  States  court,  one  with  the  authorities 
of  the  tribe,  and  one  with  the  town  authorities.  And  all  town 
lots  shall  be  appraised  by  said  commission  at  their  true  value, 
excluding  improvements,  and  separate  appraisements  shall  be 
made  of  all  improvements  thereon,  and  no  such  appraisement 
shall  be  effective  until  approved  by  the  secretary  of  the  in- 
terior, and  in  case  of  disagreement  by  the  members  of  such 
commission  as  to  the  value  of  any  lot,  said  secretary  may  fix 
the  value  thereof. 

The  owner  of  the  improvements  upon  any  town  lot,  other 
than  fencing,  tillage,  or  temporary  buildings,  may  deposit  in 
the  United  States  Treasury,  St.  Louis,  Missouri,  one-half  of 
such  appraised  value ;  ten  per  centum,  within  two  months  and 
fifteen  per  centum  more  within  six  months  after  notice  of 
appraisement,  and  the  remainder  in  three  equal  annual  in- 
stallments thereafter,  depositing  with  the  secretary  of  the 
interior  one  receipt  for  each  payment,  and  one  with  the  authori- 
ties of  the  tribe,  and  such  deposit  shall  be  deemed  a  tender 
to  the  tribe  of  the  purchase  money,  for  such  lot. 

If  the  owner  of  such  improvements  on  any  lot  fails  to  make 
deposit  of  the  purchase  money  as  aforesaid,  then  such  lot  may 
be  sold  in  the  manner  herein  provided  for  the  sale  of  unim- 
proved lots ;  and  when  the  purchaser  thereof  has  complied  with 
the  requirements  herein  for  the  purchase  of  improved  lots,  he 
may,  by  petition,  apply  to  the  United  States  court  within  whose 
jurisdiction  the  town  is  located  for  condemnation  and  appraise- 
ment of  such  improvements,  and  petitioner  shall,  after  judg- 
ment, deposit  the  value  so  fixed  with  the  clerk  of  the  court ; 
and  thereupon  the  defendant  shall  be  required  to  accept  same 
in  full  payment  for  his  improvements  or  remove  same  from  the 
lot  within  such  time  as  may  be  fixed  by  the  court. 

All  town  lots  not  improved  as  aforesaid,  shall  belong  to  the 
tribe,  and  shall  be  in  like  manner  appraised,  and,  after  approval 
by  the  secretary  of  the  interior,  and  due  notice,  sold  to  the 
highest  bidder  at  public  auction  by  said  commission,  but  not 
for  less  than  their  appraised  value,  unless  ordered  by  the  see- 
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retary  of  the  interior;  and  purchasers  may  in  like  manner 
make  deposits  of  the  purchase  money  with  like  effect,  as  in 
case  of  improved  lots. 

The  inhabitants  of  any  town  may,  within  one  year  after  the 
completion  of  the  survey  thereof,  make  such  deposit  of  ten 
dollars  per  acre  for  parks,  cemeteries,  and  other  public  grounds 
laid  out  by  said  commission  with  like  effect  as  for  improved 
lots ;  and  such  parks  and  public  grounds  shall  not  be  used  for 
any  purpose  until  such  deposits  are  made. 

The  person  authorized  by  the  tribe  or  tribes  may  execute 
and  deliver  to  any  such  purchaser,  without  expense  to  him,  a 
deed  conveying  to  him  the  title  to  such  lands  or  town  lots; 
and  thereafter  the  purchase  money  shall  become  the  property 
of  the  tribe;  and  all  such  moneys  shall,  when  titles  to  all  the 
lots  in  the  towns  belonging  to  any  tribes  have  been  thus  per- 
fected, be  paid  per  capita  to  the  members  of  the  tribe :  Pro- 
vided, however,  that  in  those  town  sites  designated  and  laid 
out  under  the  provisions  of  this  act  where  coal  leases  are  now 
being  operated  and  coal  is  being  mined,  there  shall  be  reserved 
from  appraisement  and  sale  all  lots  occupied  by  houses  of 
miners  actually  engaged  in  mining,  and  only  while  they  are 
so  engaged,  and  in  addition  thereto,  a  sufficient  amount  of 
land,  to  be  determined  by  the  appraisers,  to  furnish  homes 
for  the  men  actually  engaged  in  working  for  the  lessees 
operating  said  mines  and  a  sufficient  amount  for  all  buildings 
and  machinery  for  mining  purposes:  And  provided  further, 
that  when  the  lessees  shall  cease  to  operate  said  mines,  then, 
and  in  that  event,  the  lots  of  land  so  reserved  shall  be  disposed 
of  as  provided  for  in  this  act.2 

Sec.  1953.     Choctaw,  Chickasaw,  Creek  and  Cherokee  nations — 
The  secretary  of  the  interior  authorized  to  sur- 
vey and  plat  town  sites. 
The  secretary  of  the  interior  is  hereby  authorized,   under 
rules  and  regulations  to  be  prescribed  by  him,  to  survey,  lay 

2  Section  15,  Act  of  June  28,  1S98,       30  Stat.  L.  495. 
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out,  and  plat  into  town  lots,  streets,  alleys  and  parks,  the  sites 
of  such  towns  and  villages  in  the  Choctaw,  Chickasaw,  Creek 
and  Cherokee  nations,  as  may  at  that  time  have  a  population 
of  two  hundred  or  more,  in  such  manner  as  will  best  subserve 
the  then  present  needs  and  the  reasonable  prospective  growth 
of  such  towns.3 

Sec.  1954.  Choctaw,  Chickasaw,  Creek  and  Cherokee  nations — 
Where  plats  are  to  be  kept. 

The  work  of  surveying,  laying  out  and  platting  such  town 
sites  shall  be  done  by  competent  surveyors,  who  shall  prepare 
five  copies  of  the  plat  of  each  town  site,  which,  when  the  survey 
is  approved  by  the  secretary  of  the  interior,  shall  be  filed  as 
follows :  One  in  the  office  of  the  commissioner  of  Indian  affairs, 
one  with  the  principal  chief  of  the  nation,  one  with  the  clerk 
of  the  court  within  the  territorial  jurisdiction  of  which  the 
town  is  located,  one  with  the  commission  to  the  Five  Civilized 
Tribes,  and  one  with  the  town  authorities,  if  there  be  such. 
Where  in  his  judgment  the  best  interest  of  the  public  service 
require,  the  secretary  of  the  interior  may  secure  the  surveying, 
laying  out,  and  platting  of  town  sites  in  any  of  said  nations  by 
contract.4 

Sec.  1955.  Choctaw  and  Chickasaw  nations— When  work 
under  Choctaw  and  Chickasaw  Agreement  shall 
begin. 

Hereafter  the  work  of  the  respective  town  site  commissions 
provided  for  in  the  agreement  with  the  Choctaw  and  Chicka- 
saw Tribes,  ratified  in  section  twenty-nine  of  the  act  of  June 
twenty-eighth,  eighteen  hundred  and  ninety-eight,  entitled 
"An  act  for  the  protection  of  the  people  of  the  Indian  Terri- 
tory, and  for  other  purposes,"  shall  begin  as  to  any  town  site 
immediately  upon  the  approval  of  the  survey  by  the  secretary 
of  the  interior  and  not  before.5 

3  Act  of  May  31,  1900,  31  Stat.  L.  5  Act  of  May  31,  1900,  31  Stat.  L. 

221,  32  Stat.  237.  221,  32  Stat.  237. 

*  Act  of  May  31,  1900,  31  Stat.  L. 
221,  32  Stat.  237. 
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Sec.  1956.  Choctaw,  Chickasaw,  Creek  and  Cherokee  nations — 
Appointment  of  a  town  site  commission — Ap- 
praisement and  sale  of  lots. 
The  secretary  of  the  interior  may  in  his  discretion  appoint  a 
town  site  commission  consisting  of  three  members  for  each  of 
the  Creek  and  Cherokee  nations,  at  least  one  of  whom  shall 
be  a  citizen  of  the  tribe  and  shall  be  appointed  upon  the  nomi- 
nation of  the  principal  chief  of  the  tribe.  Each  commission, 
under  the  supervision  of  the  secretary  of  the  interior,  shall 
appraise  and  sell  for  the  benefit  of  the  tribe  the  town  lots  in 
the  nation  for  which  it  is  appointed,  acting  in  conformity  with 
the  provisions  of  any  then  existing  act  of  Congress  or  agree- 
ment with  the  tribe  approved  by  Congress.  The  agreement 
of  any  two  members  of  the  commission  as  to  the  true  value  of 
any  lot  shall  constitute  a  determination  thereof,  subject  to  the 
approval  of  the  secretary  of  the  interior,  and  if  no  two  mem- 
bers are  able  to  agree  the  matter  shall  be  determined  by  such 
secretary.6 

Sec.  1957.     Choctaw,  Chickasaw,  Creek  and  Cherokee  nations — 
Separate  town  site  commission  for  any  town. 

Where  in  his  judgment  the  public  interests  will  be  thereby 
subserved,  the  secretary  of  the  interior  may  appoint  in  the 
Choctaw,  Chickasaw,  Creek,  or  Cherokee  nation,  a  separate 
town  site  commission  for  any  town,  in  which  event  as  to  that 
town  such  local  commission  may  exercise  the  same  authority 
and  perform  the  same  duties  which  would  otherwise  devolve 
upon  the  commission  for  that  nation.  Every  such  local  com- 
mission shall  be  appointed  in  the  manner  provided  in  the  act 
approved  June  twenty-eighth,  eighteen  hundred  and  ninety- 
eight  entitled,  "An  act  for  the  protection  of  the  people  of  the 
Indian  Territory."  7 


«Act  of  May  81,  1900,  31  Stat.  L.  'Act  of  May  81,  100n,  81  Stat.  L. 

221,  32  Stat.  237.  221,  31   Stat.  237. 
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Sec.  1958.     Choctaw,  Chickasaw,  Creek  and  Cherokee  nations 
— When  town  may  survey  and  plat. 

The  secretary  of  the  interior,  where  in  his  judgment  the 
public  interest  will  be  thereby  subserved,  may  permit  the 
authorities  of  any  town,  in  any  of  said  nations,  at  the  expense 
of  the  town,  to  survey,  lay  out,  and  plat  the  site  thereof,  sub- 
ject to  his  supervision  and  approval,  as  in  other  instances.8 

Sec.  1959.     Choctaw,  Chickasaw,  Creek  and  Cherokee  nations — 
Appraisement  and  sale. 

As  soon  as  the  plat  of  any  town  site  is  approved  the  proper 
commission  shall,  with  all  reasonable  dispatch  and  within  a 
limited  time,  to  be  prescribed  by  the  secretary  of  the  interior, 
proceed  to  make  the  appraisement  of  the  lots  and  improve- 
ments, if  any,  thereon,  and  after  the  approval  thereof  by  the 
secretary  of  the  interior,  shall,  under  the  supervision  of  such 
secretary,  proceed  to  the  disposition  and  sale  of  the  lots  in 
conformity  with  any  then  existing  act  of  Congress  or  agree- 
ment with  the  tribe  approved  by  Congress,  and  if  the  proper 
commission  shall  not  complete  such  appraisement  and  sale 
within  the  time  limited  by  the  secretary  of  the  interior,  they 
shall  receive  no  pay  for  such  additional  time  as  may  be  taken 
by  them,  unless  the  secretary  of  the  interior  for  good  cause 
shown  shall  expressly  direct  otherwise. 

The  secretary  of  the  interior  may,  for  good  cause  remove 
any  member  of  any  town  site  commission,  tribal  or  local,  in 
any  of  said  nations,  and  may  fill  the  vacancy  thereby  made  or 
any  vacancy  otherwise  occurring  in  like  manner  as  the  place 
was  originally  filled.9 

Sec.  1960.     Choctaw,  Chickasaw,  Creek  and  Cherokee  nations — 
Boundaries  of  corporations  and  town  sites. 

It  shall  not  be  required  that  the  town  site  limits  established 
in  the  course  of  the  platting  and  disposing  of  town  lots  and 

s  Act  of  May  31,  1900,  31  Stat.  L.  9  Act  of  May  31,  1900,  31  Stat.  L. 

238.  238. 
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the  corporate  limits  of  the  town,  if  incorporated,  shall  be 
identical  or  coextensive,  but  such  town  site  limits  and  corpo- 
rate limits  shall  be  so  established  as  to  best  subserve  the  then 
present  needs  and  the  reasonable  prospective  growth  of  the 
town,  as  the  same  shall  appear  at  the  times  when  such  limits 
are  respectively  established:  Provided,  further,  that  the  ex- 
terior limits  of  all  town  sites  shall  be  designated  and  fixed  at 
the  earliest  practicable  time  under  rules  and  regulations  pre- 
scribed by  the  secretary  of  the  interior.10 

Sec.  1961.  Choctaw,  Chickasaw,  Creek  and  Cherokee  nations — 
Commission  may  appropriate  lands  for  town 
sites,  how. 

Upon  the  recommendation  of  the  commission  to  the  Five 
Civilized  Tribes  the  secretary  of  the  interior  is  hereby  author- 
ized at  any  time  before  allotment  to  set  aside  and  reserve  from 
allotment  any  lands  in  the  Choctaw,  Chickasaw,  Creek  or 
Cherokee  nations,  not  exceeding  one  hundred  and  sixty  acres 
in  any  one  tract,  at  such  stations  as  are  or  shall  be  established 
in  conformity  with  law  on  the  line  of  any  railroad  which  shall 
be  constructed  or  be  in  process  of  construction  in  or  through 
either  of  said  nations  prior  to  the  allotment  of  the  lands  therein, 
and  this  irrespective  of  the  population  of  such  town  site  at  the 
time.  Such  town  sites  shall  be  surveyed,  laid  out,  and  platted, 
and  the  lands  therein  disposed  of  for  the  benefit  of  the  tribe 
in  the  manner  herein  prescribed  for  other  town  sites:  Provided 
further,  that  whenever  any  tract  of  land  shall  be  set  aside  as 
herein  provided  which  is  occupied  by  a  member  of  the  tribe, 
such  occupant  shall  bo  fully  compensated  for  his  improve- 
ments thereon  under  such  rules  and  regulations  as  may  be 
prescribed  by  the  seeretary  of  the  interior. 

Nothing  herein  contained  shall  have  the  effeet  of  avoiding 
any   work   heretofore   done   in   pursuance   of  the   said   act  of 

io  Act  of  May  31,  1900,  31  Rtat.  L.  2HR. 
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June  twenty-eighth,  eighteen  hundred  and  ninety-eight,  in  the 
way  of  surveying,  laying  out,  or  platting  of  town  sites,  ap- 
praising or  disposing  of  town  lots  in  any  of  said  nations,  but 
the  same,  if  not  heretofore  carried  to  a  state  of  completion, 
may  be  completed  according  to  the  provisions  hereof.11 

Sec.  1962.     Creek  Nation — Town  site  laws  of. 

All  towns  in  the  Creek  Nation  having  a  present  population 
of  two  hundred  or  more  shall,  and  all  others  may,  be  sur- 
veyed, laid  out,  and  appraised  under  the  provisions  of  an 
act  of  Congress  entitled,  "An  act  making  appropriations  for 
the  current  and  contingent  expenses  of  the  indian  department 
and  for  fulfilling  treaty  stipulations  with  various  Indian  tribes 
for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
one,  and  for  other  purposes,"  approved  May  thirty-first,  nine- 
teen hundred,  which  said  provisions  are  as  follows:  (The  law 
is  quoted  in  Sec.  1656,  herein.)12 

Sec.  1963.  Creek  Nation — When  and  how  occupant  of  any 
town  lot  may  purchase  same. 
Any  person  in  rightful  possession  of  any  town  lot  having 
improvements  thereon,  other  than  temporary  buildings,  fenc- 
ing, and  tillage,  shall  have  the  right  to  purchase  such  lot  by 
paying  one-half  of  the  appraised  value  thereof,  but  if  he  shall 
fail  within  sixty  days  to  purchase  such  lot  and  make  the  first 
payment  thereon,  as  herein  provided,  the  lot  and  improvements 
shall  be  sold  at  public  auction  to  the  highest  bidder,  under 
direction  of  the  appraisement  commission,  at  a  price  not  less 
than  their  appraised  value,  and  the  purchaser  shall  pay  the 
purchase  price  to  the  owner  of  the  improvements,  less  the 
appraised  value  of  the  lot.13 

ii  Act  of  May  31,  1900,  31  Stat.  L.  "Section    11,    Act    of    March    1, 

238.  1901,   31    Stat.   861,   Original   Creek 

12  Section    10,    Act    of    March    1,       Agreement. 
1901,   31    Stat.   861,   Original   Creek 
Agreement. 
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Sec.  1964.  Creek  Nation — When  and  how  resident  of  a  lot  not 
improved  may  purchase. 

Any  person  having  the  right  of  occupancy  of  a  residence  or 
business  lot,  or  both,  in  any  town,  whether  improved  or  not, 
and  owning  no  other  lot  or  land  therein,  shall  have  the  right 
to  purchase  such  lot  by  paying  one-half  of  the  appraised  value 
thereof.14 

Sec.  1965.  Creek  Nation — When  and  how  purchaser  of  land 
prior  to  this  act  may  acquire  title. 

Any  person  holding  lands  within  a  town  occupied  by  him  as 
a  home,  also  any  person  who  had  at  the  time  of  signing  this 
agreement  purchased  any  lot,  tract,  or  parcel  of  land  from  any 
person  in  legal  possession  at  the  time,  shall  have  the  right  to 
purchase  the  lot  embraced  in  same  by  paying  one-half  of  the 
appraised  value  thereof,  not,  however,  exceeding  four  acres.15 

Sec.  1966.  Creek  Nation — Town  lots  not  having  any  improve- 
ments thereon  to  be  sold  within  twelve  months. 

All  town  lots  not  having  thereon  improvements,  other  than 
temporary  buildings,  fencing,  and  tillage,  the  sale  or  disposi- 
tion of  which  is  not  herein  otherwise  specifically  provided  for, 
shall  be  sold  within  twelve  months  after  their  appraisement, 
under  direction  of  the  secretary  of  the  interior,  after  due 
advertisement,  at  public  auction  to  the  highest  bidder  at  not 
less  than  their  appraised  value. 

Any  person  having  the  right  of  occupancy  of  lands  in  any 
town  which  has  been  or  may  be  laid  out  into  town  lots,  to  be 
sold  at  public  auction  as  above,  shall  have  the  right  to  pur- 
chase one-fourth  of  all  the  lots  into  which  such  lands  may 
have  been  divided  at  two-thirds  of  their  appraised  value. '" 

"Section    12.    Act    of    March    I,  i«  Section    14,    Act    of    March    1. 

1901,  31    Stat.  861,  Original  (rock       1'tni.  ::i   Stat.  B61,  Original   (reck 
Agreement.  Agreement. 

"Section  13,  Act  'if  March  1, 
1*01,  31  Stat.  861,  Original  Creek 
Agreement. 
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Sec.  1967.  Creek  Nation — Owner  of  improvements  to  be  noti- 
fied of  appraisement — Amount  and  manner  of 
his  payment. 

When  the  appraisement  of  any  town  lot  is  made,  upon  which 
any  person  has  improvements  as  aforesaid,  said  appraisement 
commission  shall  notify  him  of  the  amount  of  said  appraise- 
ment, and  he  shall,  within  sixty  days  thereafter,  make  payment 
of  ten  per  centum  of  the  amount  due  for  the  lot,  as  herein 
provided,  and  four  months  thereafter,  he  shall  pay  fifteen 
per  centum  additional,  and  the  remainder  of  the  purchase 
money  in  three  equal  annual  installments,  without  interest. 

Any  person  who  may  purchase  an  unimproved  lot  shall  pro- 
ceed to  make  payment  for  the  same  in  such  time  and  manner 
as  herein  provided,  for  the  payment  of  sums  due  on  improved 
lots,  and  if  in  any  case  any  amount  be  not  paid  when  due,  it 
shall  thereafter  bear  interest  at  the  rate  of  ten  per  centum 
per  annum  until  paid.  The  purchaser  may  in  any  case  at 
any  time  make  full  payment  for  any  town  lot.17 

Sec.  1968.  Creek  Nation — Town  lots  of  a  purchaser  not  sub- 
ject to  execution — Taxes. 

All  town  lots  purchased  by  citizens  in  accordance  with  the 
provisions  of  this  agreement  shall  be  free  from  incumbrance 
by  any  debt  contracted  prior  to  date  of  his  deed  therefor, 
except  for  improvements  thereon. 

No  taxes  shall  be  assessed  by  any  town  government  against 
any  town  lot  remaining  unsold,  but  taxes  may  be  assessed 
against  any  town  lot  sold  as  herein  provided,  and  the  same 
shall  constitute  a  lien  upon  the  interest  of  the  purchaser  therein 
after  any  payment  thereon  had  been  made  by  him,  and  if  for- 
feiture of  any  lot  be  made  all  taxes  assessed  against  such  lot 
shall  be  paid  out  of  any  money  paid  thereon  by  the  purchaser.18 

"Section    15.    Act    of    March    1,  is  Sections     16     and    17.    Act     of 

1001.   31    Stat.   861,   Original   Creek       March  1.  1001.  31  Stat.  861,  Original 
Agreement.  Creek  Agreement. 
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Sec.  1969.  Creek  Nation — Location,  survey  and  sale  of  ceme- 
tery lots. 
The  surveyors  may  select  and  locate  a  cemetery  within 
suitable  distance  from  each  town,  to  embrace  such  number 
of  acres  as  may  be  deemed  necessary  for  such  purpose,  and  the 
appraisement  commission  shall  appraise  the  same  at  not  less 
than  twenty  dollars  per  acre,  and  the  town  may  purchase  the 
land  by  paying  the  appraised  value  thereof ;  and  if  any  citizen 
have  improvements  thereon,  other  than  fencing  and  tillage, 
they  shall  be  appraised  by  said  commission  and  paid  for  by 
the  town.  The  town  authorities  shall  dispose  of  the  lots  in  such 
cemetery  at  reasonable  prices,  in  suitable  sizes  for  burial  pur- 
poses, and  the  proceeds  thereof  shall  be  applied  to  the  general 
improvement  of  the  property.19 

Sec.  1970.     Creek  Nation — Grounds  for  public  buildings,  how 
procured. 

The  United  States  may  purchase  in  any  town  in  the  Creek 
Nation,  suitable  land  for  courthouses,  jails  and  other  necessary 
public  buildings  for  its  use,  by  paying  the  appraised  value 
thereof,  the  same  to  be  selected  under  the  direction  of  the 
department  fcr  whose  use  such  buildings  are  to  be  erected ;  and 
if  any  person  have  improvements  thereon,  other  than  tempo- 
rary buildings,  fencing,  and  tillage,  the  same  shall  be  appraised 
and  paid  for  by  the  United  States.20 

Sec.  1971.  Creek  Nation — Surveys  of  Clarksville,  Coweta,  Gib- 
son Station  and  Mounds. 
The  towns  of  Clarksville,  Coweta,  Gibson  Station  and 
Mounds  may  be  surveyed  and  laid  out  in  town  lots  and  neces- 
sary streets  and  alleys,  and  platted  as  other  towns,  each  to 
embrace  such  amount  of  land  as  may  be  deemed  necessary, 
not  exceeding  one  hundred  and  sixty  acres  for  either,  and  in 
manner  not  to  include  or  interfere  with  the  allotment  of  any 
citizen  selected   prior  to  the   date   of  this   agreement,   which 

"Section     IS,    Act    of    March     1,  20  Section     19,    Act    of    March     1, 

L901,   .'!]    Stat.    801,   Original   Creek       1901,    .'!!    Stat.    861,   Original    Creek 
Agreement.  Agreement. 
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survey  may  be  made  in  manner  provided  for  other  towns ;  and 
the  appraisement  of  the  town  lots  of  said  towns  may  be  made 
by  any  committee  appointed  for  either  of  the  other  towns 
hereinbefore  named,  and  the  lots  in  said  towns  may  be  dis- 
posed of  in  like  manner  and  on  the  same  conditions  and  terms 
as  those  of  other  towns.  All  of  such  work  may  be  done  under 
the  direction  of  and  subject  to  the  approval  of  the  secretary 
of  the  interior.21 

Sec.  1972.     Creek  Nation — Lien  for  purchase  price  of  town 
lots. 

All  deferred  payments,  under  provisions  of  this  agreement, 
shall  constitute  a  lien  in  favor  of  the  tribe  on  the  property  for 
which  the  debt  was  contracted,  and  if,  at  the  expiration  of 
two  years  from  the  date  of  payment  of  the  fifteen  per  centum 
aforesaid,  default  in  any  annual  payment  has  been  made,  the 
lien  for  the  payment  of  all  purchase  money  remaining  unpaid 
may  be  enforced  in  the  United  States  court  within  the  juris- 
diction of  which  the  town  is  located  in  the  same  manner  as 
vendor's  liens  are  enforced;  such  suit  being  brought  in  the 
name  of  the  principal  chief,  for  the  benefit  of  the  tribe. 

All  moneys  to  be  paid  to  the  tribe  under  any  of  the  provi- 
sions of  this  agreement  shall  be  paid,  under  direction  of  the 
secretary  of  the  interior,  into  the  treasury  of  the  United  States 
to  the  credit  of  the  tribe,  and  an  itemized  report  thereof  shall 
be  made  monthly  to  the  secretary  of  the  interior  and  to  the 
principal  chief.22 

Sec.  1973.     Creek  Nation — Town  site  provisions  under  Supple- 
mental Creek  Agreement. 

In  all  instances  of  the  establishment  of  town  sites  in  accord- 
ance with  the  provisions  of  the  act  of  Congress,  approved  May 
thirty-one,  nineteen  hundred  (31  Stat.  L.,  231),  or  those  of 
section  ten  of  the  agreement  ratified  by  act  of  Congress,  ap- 
proved March  one,  nineteen  hundred  and  one  (31  Stat.  L.,  861), 

si  Section    22,    Act    of    March    1,  22  Factions     30    and     31,     Act    of 

1901,   31    Stat.   8G1,   Original   Creek      March  1,  1901,  31  Stat.  861,  Original 
Agreement.  Creek  Agreement. 
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authorizing  the  secretary  of  the  interior,  upon  the  recommen- 
dation of  the  commission  to  the  Five  Civilized  Tribes,  at  any- 
time before  allotment,  to  set  aside  and  reserve  from  allotment 
any  lands  in  the  Creek  Nation  not  exceeding  one  hundred  and 
sixty  acres  in  any  one  tract,  at  such  stations  as  are  or  shall  be 
established  in  conformity  with  law  on  the  line  of  any  railroad 
which  shall  be  constructed,  or  be  in  process  of  construction, 
in  or  through  said  nation  prior  to  the  allotment  of  lands 
therein,  any  citizen  who  shall  have  previously  selected  such 
town  site,  or  any  portion  thereof,  for  his  allotment,  or  who 
shall  have  been  by  reason  of  improvements  thereon  entitled  to 
select  the  same  for  his  allotment,  shall  be  paid  by  the  Creek 
Nation  the  full  value  of  his  improvements  thereon  at  the  time 
of  the  establishment  of  the  town  site,  under  rules  and  regula- 
tions to  be  prescribed  by  the  secretary  of  the  interior:  Pro- 
vided, however,  that  such  citizens  may  purchase  any  of  said 
lands  in  accordance  with  the  provisions  of  the  act  of  March 
one,  nineteen  hundred  and  one  (31  Stat.  L.,  861)  :  And  pro- 
vided further,  that  the  lands  which  may  hereafter  be  set  aside 
and  reserved  for  town  sites  upon  recommendation  of  the  Dawes 
Commission  as  herein  provided  shall  embrace  such  acreage  as 
may  be  necessary  for  the  present  needs  and  reasonable  pros- 
pective growth  of  such  town  sites,  and  not  to  exceed  six  hun- 
dred and  forty  acres  for  each  town  site,  and  ten  per  cent,  of 
the  net  proceeds  arising  from  the  sale  of  that  portion  of  the 
land  within  the  town  site  so  selected  by  him,  or  which  he  was 
so  entitled  to  select;  and  this  shall  be  in  addition  to  his  right 
to  receive  from  other  lands  an  allotment  of  one  hundred  and 
sixty  acres.23 

Sec.  1974.     Creek  Nation — Other  provisions  as  to  cemeteries 
and  sale  of  lots — Parks. 

A  cemetery  other  than  a  town  cemetery  included  within  the 
boundaries  of  an  allotment  shall  not  be  desecrated  by  tillage 

-'•■  Bection     11,    Act    of    June    30,  1902,   32   Stat.   L.   500,   Supplemental 
Creek  Agreement. 
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or  otherwise,  but  no  interment  shall  be  made  therein  except 
with  the  consent  of  the  allotee,  and  any  person  desecrating  by 
tillage  or  otherwise  a  grave  or  graves  in  a  cemetery  included 
within  the  boundaries  of  an  allotment  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  be  punished  as  provided  in 
section  567  of  Mansfield's  Digest  of  the  Statutes  of  Arkansas. 
Whenever  the  town  site  surveyors  of  any  town  in  the  Creek 
Nation  shall  have  selected  and  located  a  cemetery,  as  pro- 
vided in  section  eighteen  of  the  act  of  Congress  approved 
March  one,  nineteen  hundred  and  one  (31  Stat.  L.,  861),  the 
town  authorities  shall  not  be  authorized  to  dispose  of  such 
lots  in  such  cemetery  until  payment  shall  have  been  made  to  the 
Creek  Nation  for  land  used  for  said  cemetery,  as  provided  in 
said  act  of  Congress,  and  if  the  town  authorities  fail  or  refuse 
to  make  payment  as  aforesaid  within  one  year  of  the  approval 
of  the  plat  of  said  cemetery  by  the  secretary  of  the  interior, 
the  land  so  reserved  shall  revert  to  the  Creek  Nation  and  be 
subject  to  allotment.  And  for  lands  heretofore  or  hereafter 
designated  as  parks  upon  any  plat  or  any  town  site  the  town 
shall  make  payment  into  the  treasury  of  the  United  States  to 
the  credit  of  the  Creek  Nation  within  one  year  at  the  rate 
of  twenty  dollars  per  acre,  and  if  such  payment  be  not  made 
within  that  time  the  lands  so  designated  as  a  park  shall  be 
platted  into  lots  and  sold  as  other  town  lots.24 

Sec.  1975.     Creek  town  site  law— Effect  of  bill  of  sale. 

Where  an  allotee,  having  executed  a  bill  of  sale,  in  favor 
of  the  defendant,  to  a  lot  for  the  purpose  of  placing  him  in 
possession,  with  a  covenant  therein  that,  when  her  restrictions 
against  alienation  were  removed,  she  would  execute  a  title 
in  fee  to  him  thereto,  the  secretary  of  the  interior  having  per- 
mitted her  to  alienate  for  town  site  purposes  said  land  with 
the  proviso  that  it  was  to  be  sold  to  such  persons  as  such 
town  site  occupants  should  designate,  it  was  held  that  said 
bill  of  sale  or  conveyance  was  admissible  only  for  the  purpose 

24  Sections  12  and  13.  Act  of  June  30,  1902,  32  Stat.  L.  500,  Sup- 
plemental  Creek   Agreement. 
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of  proving  occupancy.  Evidence  as  to  improvements,  the 
amount,  and  value  thereof  placed  thereon  by  the  defendant  on 
said  lot  was  competent  for  the  purpose  of  establishing  occu- 
pancy, and,  under  the  facts  in  the  record,  its  admission  was  not 
prejudicial  to  the  rights  of  plaintiff  in  error.25 

Sec.  1976.  Creek  Nation — Secretary  of  the  interior  has  con- 
trol of  the  designation  of  town  sites — Extent  of 
town  sites  to  be  measured  by  needs  of  the  town. 

Under  the  Creek  Agreement,  approved  March  first,  nineteen 
hundred  and  one  (31  Stat.,  861),  and  especially  section  forty- 
five  thereof,  providing  that  all  things  necessary  to  carrying 
into  effect  this  agreement,  not  otherwise  herein  specifically 
provided  for,  shall  be  done  under  authority  and  direction  of 
the  secretary  of  the  interior,  the  secretary  of  the  interior  has 
sole  control  of  the  allotment  of  lands  and  the  designation  of 
town  sites  in  Indian  Territory.  The  same  act  of  Congress 
ratifying  the  agreement  between  the  United  States  and  the 
Creek  Tribe  in  the  Indian  Territory,  authorized  the  secretary 
of  the  interior  to  survey  and  lay  out  town  sites  in  the  Creek 
Nation,  the  limits  thereof  to  be  so  established  as  to  best  sub- 
serve the  then  present  needs  and  the  reasonable  prospective 
growth  of  such  toAvns,  and  declared  that  all  things  necessary 
to  be  done,  not  otherwise  specially  provided  for,  should  be 
done  under  the  authority  and  direction  of  such  secretary.  It 
was  held  that  the  extent  of  each  site  was  to  be  measured  by 
the  then  present  needs  and  the  reasonable  prospective  growth 
of  the  town,  that  the  decision  of  this  question  of  fact  was 
intrusted  to  the  secretary  of  the  interior,  whose  action  was  to 
be  final,  and  that,  if  not  intended  to  be  conclusive,  it  is  at  least 
controlling,  in  the  absence  of  a  clear,  unequivocal,  and  con- 
vincing showing  that  it  was  wrong  and  was  induced  by  fraud 
or  imposition.20 

-'Moore  v.  O'Dell,  27  Okla.   194,  "Capitol    Town    Bite    v.    Fox,    6 

111  Pac.  308.  In.l.  Ty.  223,  90  S.  W.  61  l.  affirmed, 

Btanclift  v.   Fox,   152    Fed.   697,  si 
C.  C.  A.  G23. 
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Sec.  1977.  Cherokee  Nation — Owner  compensated  for  im- 
provements. 

Whenever  any  tract  of  land  shall  be  set  aside  by  the  secre- 
tary of  the  interior  for  town-site  purposes,  as  provided  in  the 
act  of  May  thirty-first,  nineteen  hundred,  or  by  the  terms  of 
this  act,  which  is  occupied  at  the  time  of  such  segregation  by 
any  member  of  the  Cherokee  Nation,  such  occupant  shall  be 
allowed  to  purchase  any  lot  upon  which  he  then  has  improve- 
ments, other  than  fences,  tillage  and  temporary  improvements, 
in  accordance  with  the  provisions  of  the  act  of  June  twenty- 
eighth,  eighteen  hundred  and  ninety-eight  (30  Stat.,  495),  or, 
if  he  so  elects,  the  lot  will  be  sold  under  rules  and  regulations 
to  be  prescribed  by  the  secretary  of  the  interior,  and  he  shall 
be  fully  compensated  for  his  improvements  thereon  out  of  the 
funds  of  the  tribe  arising  from  the  sale  of  the  town  sites,  the 
value  of  such  improvements  to  be  determined  by  a  board  of 
appraisers,  one  member  of  which  shall  be  appointed  by  the 
secretary  of  the  interior,  one  by  the  chief  executive  of  the 
tribe,  and  one  by  the  occupant  of  the  land,  said  board  of 
appraisers  to  be  paid  such  compensation  for  their  services  as 
may  be  determined  by  the  secretary  of  the  interior  out  of  any 
appropriations  for  surveying,  laying  out,  platting  and  selling 
town  sites.27 

Sec.  1978.  Cherokee  Nation — Manner  of  laying  out  town  sites 
in  towns  having  less  than  two  hundred  popula- 
tion. 

All  town  sites  which  may  hereafter  be  set  aside  by  the  sec- 
retary of  the  interior  on  the  recommendation  of  the  Commis- 
sion to  the  Five  Civilized  Tribes,  under  the  provisions  of  the  act 
of  Congress  approved  May  thirty-first,  nineteen  hundred  (31 
Stat.,  221),  with  the  additional  acreage  added  thereto,  as  well 
as  all  town  sites  set  aside  under  the  provisions  of  this  act 
having  a  population  of  less  than  two  hundred,  shall  be  sur- 

27  Section  39,  Act  of  July  1,  1902,  32  Stat.  L.  716,  Cherokee  Agreement. 
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veyed,  laid  out,  platted,  appraised  and  disposed  of  in  like 
manner,  and  with  like  preference  rights  accorded  to  owners  of 
improvements,  as  other  town  sites  in  the  Cherokee  Nation,  are 
surveyed,  laid  out,  platted,  appraised  and  disposed  of  under 
the  act  of  Congress  of  June  twenty-eighth,  eighteen  hundred 
and  ninety-eight  (30  Stat.,  495),  as  modified  or  supplemented 
by  the  act  of  May  thirty-first,  nineteen  hundred :  Provided, 
that  as  to  the  town  sites  set  aside  as  aforesaid,  the  owner  of 
the  improvements  shall  be  required  to  pay  the  full  appraised 
value  of  the  lot  instead  of  the  percentage  named  in  said  act 
of  June  twenty-eighth,  eighten  hundred  and  ninety-eight  (30 
Stat.,  495). 28 

Sec.  1979.     Cherokee  Nation — Preference  right  to  purchase. 

Any  person  being  in  possession,  or  having  the  right  to  the 
possession  of  any  town  lot  or  lots,  as  surveyed  and  platted 
under  the  direction  of  the  secretary  of  the  interior,  in  accord- 
ance with  the  act  of  Congress,  approved  May  thirty-first,  nine- 
teen hundred  (31  Stat.,  221),  the  occupancy  of  which  lot  or 
lots  was  originally  acquired  under  any  town  site  act  of  the 
Cherokee  Nation,  and  owning  improvements  thereon,  other 
than  temporary  buildings,  fencing  and  tillage,  shall  have  the 
right  to  purchase  the  same  at  one-fourth  of  the  appraised  value 
thereof. 

Any  person  being  in  possession  of,  or  having  the  right  to  the 
possession  of,  any  town  lot  or  lots,  as  surveyed  and  platted 
under  the  direction  of  the  secretary  of  the  interior,  in  accord- 
ance with  the  act  of  Congress,  approved  May  thirty-first,  nine- 
teen hundred  (31  Stat.,  221),  the  occupancy  of  which  lot  or 
lots  was  originally  acquired  under  any  town  site  act  of  the 
Cherokee  Nation,  and  not  having  any  improvements  thereon, 
shall  have  the  rigid  to  purchase  the  3ame  at  one-half  of  the 
appraised  value  thereof. 

Any  citizen  in  rightful  possession  of  any  town  lot  having 
improvements  thereon  other  tli;i ii  temporary  buildings,  fencing, 

28  Section  40,  Art  of  July  1,  1902,  32  Stat.  L.  71C,  Cherokee  Agreement. 
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and  tillage,  the  occupancy  of  which  has  not  been  acquired 
under  tribal  laAV,  shall  have  the  right  to  purchase  same  by 
paying  one-half  of  the  appraised  value  thereof :  Provided,  that 
any  other  person  in  undisputed  possession  of  any  town  lot 
having  improvements  thereon  other  than  temporary  buildings, 
fencing  and  tillage,  the  occupancy  of  which  has  not  been 
acquired  under  tribal  laws,  shall  have  the  right  to  purchase 
such  lot  by  paying  the  appraised  value  thereof.29 

Sec.  1980.     Cherokee  Nation — Sale  of  unproved  town  lots. 

All  lots  not  having  thereon  improvements  other  than  tem- 
porary buildings,  fencing  and  tillage,  the  sale  or  disposition 
of  which  is  not  herein  otherwise  specifically  provided  for,  shall 
be  sold  within  twelve  months  after  appraisement,  under  the 
direction  of  the  secretary  of  the  interior,  after  due  advertise- 
ment, at  public  auction,  to  the  highest  bidder,  at  not  less  than 
their  appraised  value.30 

Sec.  1981.  Cherokee  Nation — Sale  of  town  lots  having  im- 
provements thereon — Payment. 
When  the  appraisement  of  any  town  lot  is  made  and  ap- 
proved, the  town  site  commission  shall  notify  the  claimant 
thereof  of  the  appraisement,  and  he  shall,  within  sixty  days 
thereafter,  make  payment  of  ten  per  centum  of  the  amount 
due  for  the  lot,  and  four  months  thereafter  he  shall  pay  fifteen 
per  centum  additional,  and  the  remainder  of  the  purchase 
money  he  shall  pay  in  three  equal  annual  installments  without 
interest ;  but  if  the  claimant  of  any  such  lot  fail  to  purchase 
same  or  make  the  first  and  second  payments  aforesaid  or  make 
any  other  payment  within  the  time  specified,  the  lot  and  im- 
provements shall  be  sold  at  public  auction  to  the  highest 
bidder,  under  the  direction  of  the  secretary  of  the  interior, 
at  a  price  not  less  than  its  appraised  value.31 

29  Sections  41,  42  and  43,  Act  of  3i  Section  45,  Act  of  July  1,  1902, 

July  1,  1902,  32  Stat.  L.  716,  32  Stat.  L.  716,  Cherokee  Agree- 
Cherokee  Agreement.  ment. 

so  Section  44,  Act  of  July  1,  1902, 
32  Stat.  L.  716,  Cherokee  Agree- 
ment. 
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Sec.  1982.     Cherokee  Nation — Sale  where  owner  of  improve- 
ments fails  to  purchase. 

When  any  improved  lot  shall  be  sold  at  public  auction  because 
of  the  failure  of  the  person  owning  improvements  thereon  to 
purchase  same  within  the  time  allowed  in  said  act  of  Congress, 
approved  June  twenty-eighth,  eighteen  hundred  and  ninety- 
eight  (30  Stat.,  495),  said  improvements  shall  be  appraised  by  a 
committee,  one  member  of  which  shall  be  selected  by  the  owner 
of  the  improvements  and  one  member  by  the  purchaser  of  said 
lot ;  and  in  case  the  said  committee  is  not  able  to  agree  upon 
the  value  of  said  improvements,  the  committee  may  select  a 
third  member,  and  in  that  event,  the  determination  of  the 
majority  of  the  committee  shall  control.  Said  committee  of 
appraisement  shall  be  paid  such  compensation  for  their  services 
by  the  two  parties  in  interest,  share  and  share  alike,  as  may  be 
agreed  upon,  and  the  amount  of  said  appraisement  shall  be 
paid  by  the  purcbaser  of  the  lot  to  the  owner  of  the  improve- 
ments in  cash  within  thirty  days  after  the  decision  of  the  com- 
mittee of  appraisement.32 

Sec.  1983.     Cherokee  Nation — Manner  of  sale  of  unimproved 
town  lots. 

The  purchaser  of  any  unimproved  town  lot  sold  at  public 
auction  shall  pay  twenty-five  per  centum  of  the  purchase 
money  at  the  time  of  the  sale,  and  within  four  months  there- 
after be  shall  pay  twenty-five  per  centum  additional,  and  the 
remainder  of  the  purchase  money  he  shall  pay  in  two  equal 
annual  installments  without  interest.33 

Sec.  1984.     Cherokee  Nation     Town  having  less  than  two  hun- 
dred population  and  not  otherwise  provided  for. 

Such  towns  in  the  Cherokee  Nation  as  may  have  a  population 
of  less  than  two  hundred  people  not  otherwise  provided  for, 

•^Section  u\.  Act  of  July  1,  1902,  ■»  Section  47,  Act  of  July  l.  1002, 

32   Stat.    L.    716,    Cherdkee   Agree-      32   Stat.    L.    716,  Cherokee    Agree- 
ment, ment. 
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and  which,  in  the  judgment  of  the  secretary  of  the  interior, 
should  be  set  aside  as  town  sites,  shall  have  their  limits  defined 
as  soon  as  practicable  after  the  approval  of  this  act  in  the  same 
manner  as  provided  for  other  town  sites.34 

Sec.  1985.     Cherokee  Nation — Cemeteries — Parks. 

The  town  authorities  of  any  town  site  in  said  Cherokee 
Nation  may  select  and  locate,  subject  to  the  approval  of  the 
secretary  of  the  interior,  a  cemetery  within  suitable  distance 
from  said  town,  to  embrace  such  number  of  acres  as  may  be 
deemed  necessary  for  such  purpose.  The  town  site  commission 
shall  appraise  the  same  at  its  true  value,  and  the  town  may 
purchase  the  same  within  one  year  from  the  approval  of  the 
survey  by  paying  the  appraised  value.  If  any  citizen  have 
improvements  thereon,  said  improvements  shall  be  appraised 
by  said  town  site  commission  and  paid  for  by  the  town :  Pro- 
vided, that  lands  already  laid  out  by  tribal  authority  for 
cemeteries  shall  be  included  in  the  cemeteries  herein  provided 
for  without  cost  to  the  towns,  and  the  holdings  of  the  burial 
lots  therein  now  occupied  for  such  purpose  shall  in  no  wise 
be  disturbed :  And  provided,  further,  that  any  park  laid  out 
and  surveyed  in  any  town  shall  be  duly  appraised  at  a  fair 
valuation,  and  the  inhabitants  of  said  town  shall,  within  one 
year  after  the  approval  of  the  survey  and  the  appraisement 
of  said  park  by  the  secretary  of  the  interior,  pay  the  appraised 
value  to  the  proper  officer  for  the  benefit  of  the  tribe.35 

Sec.  1986.     Cherokee  Nation — Expense  of  surveying",  platting" 
and  disposition  of  town  lots. 

The  United  States  shall  pay  all  expenses  incident  to  survey- 
ing, platting  and  disposition  of  town  lots,  and  all  allotments  of 
lands  made  under  the  provisions  of  this  plan  of  allotment, 
except  where  the  town  authorities  may  have  been  or  may  be 


s*  Section  48,  Act  of  July  1,  1902,  35  Section  49,  Act  of  July  1,  1902, 

32    Stat.    L.    716,   Cherokee    Agree-       32    Stat.    L.    716,    Cherokee    Agree- 
ment, ment. 
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duly  authorized  to  survey  and  plat  their  respective  towns  at 
the  expense  of  such  towns.36 

Sec.  1987.     Cherokee  Nation — Taxes  and  interest. 

No  taxes  shall  be  assessed  by  any  town  government  against 
any  town  lot  remaining  unsold,  but  taxes  may  be  assessed 
against  any  town  lot  sold  as  herein  provided. 

If  the  purchaser  of  any  town  lot  fail  to  make  payment  of 
any  sum  when  due,  the  same  shall  thereafter  bear  six  per 
centum  interest  per  annum  until  paid.37 

Sec.  1988.     Cherokee  Nation— Lots  for  church  purposes. 

All  lots  or  parts  of  lots,  not  exceeding  fifty  by  one  hundred 
and  fifty  feet  in  size,  upon  which  church  houses  and  parson- 
ages have  been  erected,  and  which  are  occupied  as  such  at  the 
time  of  appraisement,  shall  be  conveyed  gratuitously  to  the 
churches  to  which  such  improvements  belong,  and  if  such 
churches  have  inclosed  other  adjoining  lots  actually  necessary 
for  their  use,  they  may  purchase  the  same  by  paying  the  ap- 
praised value  thereof.38 

Sec.  1989.     Cherokee  Nation— The  secretary  of  the  interior 
may  appoint  town  site  commission,  when. 

Whenever  the  chief  executive  of  the  Cherokee  Nation  fails 
or  refuses  to  appoint  a  town  site  commission  for  any  town,  or 
to  fill  any  vacancy  caused  by  the  neglect  or  refusal  of  the 
town  site  commissioners  appointed  by  the  chief  executive  to 
qualify  or  act,  or  otherwise,  the  secretary  of  the  interior,  in 
his  discretion,  may  appoint  a  commissioner  to  fill  the  vacancy 
thus  created.39 

8egectioil  50,  Art  of  July  1,  1002,  88  Section  H3,  Art  of  July  1.  1902, 
32  Stat.  L.  710,  Cherokee  Agree-  .'52  Stat.  L.  716,  Cherokee  Agree- 
ment, ment. 

st  Sections    51    ;m<l    52,    Act    of  so  Section  54,  Act  of  July  1,  1902, 

July     I,     1002.     :i2     Stat.     L.     710,  32    Stilt.    L.    710,    Cherokee    Agree- 

Cherokee  Agreement.  ment. 
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Sec.  1990.     Cherokee  Nation — Who  may  bid  and  manner  of 
payment. 

The  purchaser  of  any  town  lot  may  at  any  time  pay  the 
full  amount  of  the  purchase  money;  and  he  shall  thereupon 
receive  title  therefor. 

Any  person  may  bid  for  and  purchase  any  lot  sold  at  public 
auction  as  herein  provided.* 

Sec.    1991.     Cherokee   Nation — Purchaser   of   lot   for   public 
buildings. 

The  United  States  may  purchase  in  any  town  in  the  Cherokee 
Nation  suitable  lands  for  courthouses,  jails  or  other  necessary 
public  purposes  for  its  use  by  paying  the  appraised  value 
thereof,  the  same  to  be  selected  under  the  direction  of  the 
department  for  whose  use  such  lands  are  needed,  and  if  any 
person  have  improvements  thereon  the  same  shall  be  appraised 
in  like  manner  as  other  town  property,  and  shall  be  paid  for 
by  the  United  States.f 

Sec.  1992.     Cherokee  Nation — Patents  to  purchasers  of  lots. 

The  secretary  of  the  interior  shall  furnish  the  principal  chief 
with  blank  patents  necessary  for  all  conveyances  herein  pro- 
vided for,  and  when  any  citizen  receives  his  allotment  of  land, 
or  when  any  allotment  has  been  so  ascertained  and  fixed  that 
title  should  under  the  provisions  of  this  act  be  conveyed,  the 
principal  chief  shall  thereupon  proceed  to  execute  and  deliver 
to  him  a  patent  conveying  all  the  right,  title  and  interest  of  the 
Cherokee  Nation,  and  of  all  other  citizens,  in  and  to  the  lands 
embraced  in  his  allotment  certificate.* 


*  Sections     55     and     56,     Act    of  t  Section  58,  Act  of  July  1,  1002, 

July     1,     1002,     32     Stat.     L.     716,       32    Stat.    L.    716,    Cherokee    Agree- 
Cherokee  Agreement.  ment. 

t  Section  58,  Act  of  July  1,  1002, 
32  Stat.  L.  716,  Cherokee  Agree- 
ment. 
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Sec.  1993.     Cherokee  Nation — Patents  to  be  approved  by  secre- 
tary of  the  interior. 

All  conveyances  shall  be  approved  by  the  secretary  of  the 
interior,  which  shall  serve  as  a  relinquishment  to  the  grantee 
of  all  the  right,  title  and  interest  of  the  United  States  in  and 
to  the  lands  embraced  in  his  patent.40 

Sec.  1994.     Cherokee  Nation — Effect  of  acceptance  of  patent. 

Any  allotee  accepting  such  patent  shall  be  deemed  to  assent 
to  the  allotment  and  conveyance  of  all  the  lands  of  the  tribe 
as  provided  in  this  act,  and  to  relinquish  all  his  right,  title, 
and  interest  to  the  same,  except  in  the  proceeds  of  lands  re- 
served from  allotment.41 

Sec.    1995.     Cherokee    Nation — Acceptance    of    patents    for 

minors. 

The  acceptance  of  patents  for  minors  and  incompetents  by 
persons  authorized  to  select  their  allotments  for  them,  shall  be 
deemed  sufficient  to  bind  such  minors  and  incompetents  as  to 
the  conveyance  of  all  other  lands  of  the  tribe.42 

Sec.  1996.     Cherokee  Nation — Patents  to  be  recorded. 

All  patents,  when  so  executed  and  approved  shall  be  filed 
in  the  office  of  the  Dawes  Commission,  and  recorded  in  a  book 
provided  for  the  purpose,  until  such  time  as  Congress  shall 
make  other  suitable  provision  for  record  of  land  titles,  without 
expense  to  the  grantee,  and  such  records  shall  have  like  effect 
as  other  public  records.43 


♦(►Section  SO,  Act  of  July  1.  1002,  ^  Section  (51.  Act  of  July  1,  1002, 
32  Stat.  L.  710,  Cherokee  Agree-  32  Stat.  L.  710,  Cherokee  Agree- 
ment, ment. 

■"  Section  00,  Art  of  July  1,  1002,  is  Section  01.  Act  of  July  1,  1002, 
32  Stat.  L.  716,  Cherokee  Aprree-  32  Slat.  L.  710,  Cherokee  Agree- 
ment, ment. 
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Sec.  1997.  Cherokee,  Choctaw,  Chickasaw  and  Creek  nations 
— When  section  thirteen  of  the  act  of  Congress 
approved  April  twenty-sixth,  nineteen  hundred 
and  six,  shall  not  apply. 

The  provisions  of  section  thirteen  of  the  act  of  Congress 
approved  April  twenty-sixth,  nineteen  hundred  and  six  (34 
Stat.  L.,  137),  shall  not  apply  to  town  lots  in  town  sites  hereto- 
fore established,  surveyed,  platted  and  appraised  under  the 
direction  of  the  secretary  of  the  interior,  but  nothing  herein 
contained  shall  be  construed  to  authorize  the  conveyance  of 
any  interest  in  the  coal  or  asphalt  underlying  said  lots.44 

Sec.  1998.  Cherokee  Nation — Jurisdiction  of  town  site  commis- 
sion in  contest  for  ownership  of  lot — Equity 
jurisdiction  of  courts  in  such  contest. 

The  town  site  commissioners  of  the  Cherokee  Nation  were 
tribunals  having  exclusive  original  jurisdiction  over  the  con- 
tests between  claimants  to  town  lots  in  that  part  of  the  Indian 
Territory. 

A  patent  issued  by  such  tribunal  is  impervious  to  attack  in  a 
court  of  equity,  unless  the  commission  was  induced  to  issue 
it  to  the  wrong  party  by  an  erroneous  view  of  the  law,  or  by  a 
gross  or  fraudulent  mistake  of  the  facts. 

A  petition,  filed  in  a  court  of  equity,  for  the  purpose  of 
having  the  holder  of  a  patent  to  a  town  lot  in  one  of  the  towns 
of  the  Cherokee  Nation  declared  the  trustee  for  an  adverse 
claimant,  should  only  be  held  sufficient  when  the  facts  upon 
which  relief  is  prayed  are  clearly  and  fully  stated.45 

Sec.    1999.     Cherokee    Nation — Limitation    of   laws    of   that 
nation. 
The  statute  of  limitation  of  the  Cherokee  Nation,  which  pro- 
vides that  judgment  shall  not  be  rendered  for  the  recovery  of 
any  improvements  on  the  public  domain  in  any  suit  unless 

**  Section  14,  Act  of  May  27,  1908,  45  R0Ss  v.   Stewart,  25  Okla.  611, 

35  Stat.  L.  312.  106  Pac.  870. 
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instituted  within  three  years  next  after  the  time  of  the  accrual 
of  the  cause  of  action,  deeds  to  town  lots  and  town  sites,  which 
being  segregated  from  the  public  domain  by  law,  and  the 
right  of  occupancy  sold  to  individual  citizens  of  the  nation.40 

Sec.  2000.  Chickasaw  and  Choctaw  nations — Survey,  ap- 
praisement, deeds. 
It  is  further  agreed  that  there  shall  be  appointed  a  com- 
mission for  each  of  the  two  nations.  Each  commission  shall 
consist  of  one  member  to  be  appointed  by  the  executive  of  the 
tribe,  for  which  said  commission  is  to  act,  who  shall  not  be 
interested  in  town  property  other  than  his  home,  and  one  to 
be  appointed  by  the  President  of  the  United  States.  Each  of 
said  commissions  shall  lay  out  town  sites,  to  be  restricted  as 
far  as  possible  to  their  present  limits,  where  towns  are  now 
located  in  the  nation  for  which  said  commission  is  appointed. 
Said  commission  shall  have  prepared  correct  and  proper  plats 
of  each  town,  and  file  one  in  the  clerk's  office  of  the  United 
States  district  court  for  the  district  in  which  the  town  is  lo- 
cated, and  one  with  the  principal  chief,  or  governor  of  the 
nation  in  which  the  town  is  located,  and  one  with  the  secretary 
of  the  interior,  to  be  approved  by  him  before  the  same  shall 
take  effect.  "When  said  towns  are  so  laid  out,  each  lot  on 
which  permanent,  substantial  and  valuable  improvements  other 
than  fences,  tillage  and  temporary  houses  have  been  made, 
shall  be  valued  by  the  commission  provided  for  the  nation  in 
which  the  town  is  located  at  the  price  a  fee  simple  title  to  the 
same  would  bring  in  the  market  at  the  time  the  valuation  is 
made,  but  not  to  include  in  such  value  the  improvements 
thereon.  The  owner  of  the  improvements  on  each  lot  shall 
have  the  right  to  buy  one  residence  and  one  business  lot  at 
fifty  per  centum  of  the  appraised  value  of  such  improved  prop- 
erty, and  the  remainder  of  such  improved  property  at  sixty- 
two  and  one-half  per  centum  of  the  said  markel  value  within 
sixty  days  from  date  of  notice  served  on  him  that  such  lot  is 

««RuBh  v.  Thompson,  2  T.  T.  567,  53  S.  W.  333. 
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for  sale,  and  if  he  purchases  the  same  he  shall,  within  ten  days 
from  his  purchase  pay  into  the  treasury  of  the  United  States 
one-fourth  of  the  purchase  price,  and  the  balance  in  three 
equal  annual  installments,  and  when  the  entire  sum  is  paid 
shall  be  entitled  to  a  patent  for  the  same.  In  case  the  two 
members  of  the  commission  fail  to  agree  as  to  the  market 
value  of  any  lot,  or  the  limit  or  extent  of  said  town,  either  of 
said  commissioners  may  report  any  such  disagreement  to  the 
judge  of  the  district  in  which  such  town  is  located,  who  shall 
appoint  a  third  member  to  act  with  said  commission,  who  is 
not  interested  in  town  lots,  who  shall  act  with  them  to  deter- 
mine said  value. 

If  such  owner  of  the  improvements  on  any  lot  fails  within 
sixty  days  to  purchase  and  make  the  first  payment  on  same, 
such  lot,  with  the  improvements  thereon,  shall  be  sold  at  public 
auction  to  the  highest  bidder,  under  the  direction  of  the  afore- 
said commission,  and  the  purchaser  at  such  sale  shall  pay  to 
the  owner  of  the  improvements  the  price  for  which  said  lot 
shall  be  sold,  less  sixty-two  and  one-half  per  centum  of  said 
appraised  value  into  the  United  States  Treasury,  under  regula- 
tions to  be  established  by  the  secretary  of  the  interior,  in  four 
installments,  as  hereinbefore  provided.  The  commission  shall 
have  the  right  to  reject  any  bid  on  such  lot  which  they  consider 
below  its  value. 

All  lots  not  so  appraised  shall  be  sold  from  time  to  time  at 
public  auction  (after  proper  advertisement)  by  the  commission 
for  the  nation  in  which  the  town  is  located,  as  may  seem  for 
the  best  interest  of  the  nations  and  the  proper  development 
of  each  town,  the  purchase  price  to  be  paid  in  four  installments 
as  hereinbefore  provided  for  improved  lots.  The  commission 
shall  have  the  right  to  reject  any  bid  for  such  lots  which  they 
consider  below  its  value. 

All  the  payments  herein  provided  for  shall  be  made  under 
the  direction  of  the  secretary  of  the  interior  into  the  United 
States  Treasury,  a  failure  of  sixty  days  to  make  any  one  pay- 
ment to  be  a  forfeiture  of  all  payments  made  and  all  rights 
under  the  contract:    Provided,  that  the  purchaser  of  any  lot 
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shall  have  the  option  of  paying  the  entire  price  of  the  lot  before 
the  same  is  due. 

No  tax  shall  be  assessed  by  any  town  government  against 
any  town  lot  unsold  by  the  commission,  and  no  tax  levied 
against  a  lot  sold,  as  herein  provided,  shall  constitute  a  lien 
on  same  till  the  purchase  price  thereof  has  been  fully  paid  to 
the  nation. 

The  money  pa:.:  into  the  United  States  Treasury  for  the 
sale  of  all  town  lots  shall  be  for  the  benefit  of  the  members  of 
the  Choctaw  and  Chickasaw  tribes  (freedman  excepted),  and 
at  the  end  of  one  year  from  the  ratification  of  this  agrement, 
and  at  the  end  of  each  year  thereafter,  the  funds  so  accumu- 
lated shall  be  divided  and  paid  to  the  Choctaws  and  Chicka- 
saws  (freedmen  excepted),  each  member  of  the  two  tribes  to 
receive  an  equal  portion  thereof. 

No  law  or  ordinance  shall  be  passed  by  any  town  which 
interferes  with  the  enforcement  of,  or  is  in  conflict  with  the 
laws  of  the  United  States  in  force  in  said  Territory,  and  all 
persons  in  such  towns  shall  be  subject  to  said  laws,  and  the 
United  States  agrees  to  maintain  strict  laws  in  the  Territory 
of  the  Choctaw  and  Chickasaw  tribes  against  the  introduction, 
sale,  barter,  or  giving  away  of  liquors  and  intoxicants  of  any 
kind  or  quality.47 

Sec.  2001.     Chickasaw  and  Choctaw  nations — Provisions  for 
cemeteries  and  churches. 

Said  commission  shall  be  authorized  to  locate,  within  a 
suitable  distance  from  each  town  site,  not  to  exceed  five  acres 
to  be  used  as  a  cemetery,  and  when  any  town  has  paid  into  the 
United  States  Treasury,  to  be  part  of  the  fund  arising  from  Hie 
sale  of  town  lots,  ten  dollars  per  acre  therefor,  such  town  shall 
be  entitled  to  a  patent  for  the  same  ;is  herein  provided  for 
titles  to  allotees,  ;md  shall  dispose  of  sale  at  reasonable  prices 
in  suitable  b>ls  for  burial  purposes,  the  proceeds  derived  from 

47Sfot,ion    28,    Act    of    .Tunc    28,   L898,  30  Stat.   L  495,   Atoka   Agree- 
ment. 
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such  sales  to  be  applied  by  the  town  government  to  the  proper 
improvement  and  care  of  said  cemetery. 

That  no  charge  or  claim  shall  be  made  against  the  Choctaw 
or  Chickasaw  tribes  by  the  United  States  for  the  expenses 
of  surveying  and  platting  the  lands  and  town  sites,  or  for 
grading,  appraising  and  allotting  the  lands,  or  for  appraising 
and  disposing  of  the  town  lots  as  herein  provided. 

The  land  adjacent  to  Fort  Smith  and  lands  for  courthouses, 
jails,  and  other  public  purposes,  excepted  from  allotment  shall 
be  disposed  of  in  the  same  manner  and  for  the  same  purposes 
as  provided  for  town  lots  herein,  but  not  till  the  Choctaw  and 
Chickasaw  councils  shall  direct  such  disposition  to  be  made 
thereof,  and  said  land  adjacent  thereto  shall  be  placed  under 
the  jurisdiction  of  the  city  of  Fort  Smith,  Arkansas,  for  police 
purposes. 

There  shall  be  set  apart  and  exempted  from  appraisement 
and  sale  in  the  towns,  lots  upon  which  churches  and  parsonages 
are  now  built  and  occupied,  not  to  exceed  fifty  feet  front  and 
one  hundred  feet  deep  for  each  chuch  or  parsonage :  Provided, 
that  such  lots  shall  only  be  used  for  churches  and  parsonages, 
and  when  they  cease  to  be  used  shall  revert  to  the  members  of 
the  tribes  to  be  disposed  of  as  other  town  lots:  Provided 
further,  that  these  lots  may  be  sold  by  the  churches  for  which 
they  are  set  apart  if  the  purchase  money  therefor  is  invested 
in  other  lot  or  lots  in  the  same  town,  to  be  used  for  the  same 
purpose  and  with  the  same  conditions  and  limitations.48 

Sec.  2002.  Chickasaw  and  Choctaw  nations — Approval  of 
town  site  laws  in  act  of  May  thirty-first,  nineteen 
hundred. 

The  Choctaw  and  Chickasaw  tribes  hereby  assent  to  the  act 
of  Congress  approved  May  thirty-one,  nineteen  hundred  (31 
Stat.,  221),  in  so  far  as  it  pertains  to  town  sites  in  the  Choctaw 
and  Chickasaw  nations,  ratifying  and  confirming  all  acts  of 

48  Section  29,  Act  of  June  28,  1898,  30  Stat.  L.  495,  Atoka  Agree- 
ment. 
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the  Government  of  the  United  States  thereunder,  and  consent 
to  a  continuance  of  the  provisions  of  said  act  not  in  conflict 
with  the  terms  of  this  agreement.49 

Sec.  2003.  Chickasaw  and  Choctaw  nations — Acreage  to  town 
sites  to  be  added,  when. 

As  to  those  town  sites  heretofore  set  aside  by  the  secretary 
of  the  interior  on  the  recommendation  of  the  Commission  to 
the  Five  Civilized  Tribes,  as  provided  in  said  act  of  Congress 
of  May  thirty-one,  nineteen  hundred,  such  additional  acreage 
may  be  added  thereto,  in  like  manner  as  the  original  town  site 
was  set  apart,  as  may  be  necessary  for  the  present  needs  and 
reasonable  prospective  growth  of  said  town  sites,  the  total 
acreage  not  to  exceed  six  hundred  and  forty  acres  for  each 
town  site. 

The  lands  which  may  hereafter  be  set  aside  and  reserved  for 
town  sites  upon  the  recommendation  of  the  Commission  to  the 
Five  Civilized  Tribes,  under  the  provisions  of  said  act  of  May 
thirty-one,  nineteen  hundred,  shall  embrace  such  acreage  as 
may  be  necessary  for  the  present  needs  and  reasonable  pros- 
pective growth  of  such  town  sites,  not  to  exceed  six  hundred 
and  forty  acres  for  each  town  site.50 

Sec.  2004.  Chickasaw  and  Choctaw  nations — Compensation  to 
owner  where  lands  taken  for  town  site  purposes. 
Whenever  any  tract  of  land  shall  be  set  aside  for  town  site 
purposes,  as  provided  in  said  act  of  May  thirty-one,  nineteen 
hundred,  or  by  the  terms  of  this  agreement,  which  is  occupied 
by  any  member  of  the  Choctaw  or  Chickasaw  nations,  such 
occupant  shall  be  fully  compensated  for  his  improvements 
thereon  out  of  the  funds  of  the  tribes  arising  from  the  sale  of 
town  sites,  under  rules  and  regulations  to  be  prescribed  by  the 
secretary  of  the  interior,  the  value  of  such  improvements  to 

4»  Section  45,  Act  of  July  1,  1002,  no  Sections    4(>     and     47.     Act    of 

32  Stat.  L.  (Ml,  Choctaw-Chickasaw  July  1,  1002.  32  Stat.  L.  641, 
Supplemental   Agreement.  Choctaw-Chickasaw        Supplemental 

Agreement. 
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be  determined  by  a  board  of  appraisers,  one  member  of  which 
shall  be  appointed  by  the  secretary  of  the  interior,  one  by  the 
chief  executive  of  the  tribe  in  which  the  town  site  is  located, 
and  one  by  the  occupant  of  the  land,  said  board  of  appraisers 
to  be  paid  such  compensation  for  their  services  as  may  be 
determined  by  the  secretary  of  the  interior  out  of  any  appro- 
priation for  surveying,  laying  out,  platting  and  selling  town 
sites.51 

Sec.  2005.     Chickasaw  and  Choctaw  nations — Secretary  of  the 
interior  may  appoint  town  site  commissioner, 
when — Additional  commissioners. 
Whenever  the  chief  executive  of  the  Choctaw  or  Chickasaw 
nations  fails  or  refuses  to  appoint  a  town  site  commissioner  for 
any  town,  or  to  fill  any  vacancy  caused  by  the  neglect  or 
refusal  of  the  town  site  commissioner  appointed  by  the  chief 
executive  of  the  Choctaw  or  Chickasaw  Nation  to  qualify  or 
act,  or  otherwise,  the  secretary  of  the  interior,  in  his  discre- 
tion, may  appoint   a   commissioner  to   fill  the   vacancy  thus 
created.52 

There  shall  be  appointed,  in  the  manner  provided  in  the 
Atoka  Agreement,  such  additional  town  site  commissioners  as 
the  secretary  of  the  interior  may  deem  necessary,  for  the 
speedy  disposal  of  all  town  sites  in  said  nations :  Provided,  that 
the  jurisdiction  of  said  additional  town  site  commissions  shall 
extend  to  such  town  sites  only  as  shall  be  designated  by  the 
secretary  of  the  interior.53 

Sec.  2006.     Chickasaw  and  Choctaw  nations — Patents  to  pur- 
chasers. 
Upon  the  payment  of  the  full  amount  of  the  purchase  price 

of  any  lot  in  any  town  site  in  the  Choctaw  and  Chickasaw  na- 
si Section  48,  Act  of  July  1.  1902,  ss  Section  50,  Act  of  July  1.  1902, 

32  Stat.  L.  641,  Choctaw-Chickasaw       32  Stat.  L.  641,  Choctaw-Chickasaw 

Supplemental   Agreement.  Supplemental   Agreement. 

52  Section  49,  Act  of  July  1,  1902, 

32  Stat.  L.  641,  Choctaw-Chickasaw 

Supplemental   Agreement. 
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tions,  appraised  and  sold  as  herein  provided,  or  sold  as  herein 
provided,  the  chief  executive  of  said  nations  shall  jointly 
execute,  under  their  hands  and  the  seals  of  the  respective 
nations  and  deliver  to  the  purchaser  of  the  said  lot,  a  patent 
conveying  to  him  all  right,  title,  and  interest  of  the  Choctaw 
and  Chickasaw  tribes  in  and  to  said  lot. 

All  town  lots  in  any  one  town  site  to  be  conveyed  to  one 
person  shall,  as  far  as  practicable,  be  included  in  one  patent, 
and  all  patents  shall  be  executed  free  of  charge  to  the  grantee.54 

Sec.  2007.     Chickasaw  and  Choctaw  nations — Town  sites  for 
two  hundred  population  or  less. 

Such  town  in  the  Choctaw  and  Chickasaw  nations  as  may 
have  a  population  of  less  than  two  hundred  people  not  other- 
wise provided  for,  and  which  in  the  judgment  of  the  secretary 
of  the  interior,  should  be  set  aside  as  town  sites,  shall  have 
their  limits  defined  not  later  than  ninety  days  after  the  final 
ratification  of  this  agreement,  in  the  same  manner  as  herein 
provided  for  other  town  sites,  but  in  no  such  case  shall  more 
than  forty  acres  of  land  be  set  aside  for  any  such  town  site.55 

Sec.  2008.     Chickasaw  and  Choctaw  nations — Other  town  site 
provisions. 

All  town  sites  heretofore  set  aside  by  the  secretary  of  the 
interior  on  the  recommendation  of  the  Commission  to  the  Five 
Civilized  Tribes,  under  the  provisions  of  the  act  of  Congress 
approved  May  thirty-one,  nineteen  hundred  (31  Stat.,  221), 
with  the  additional  acreage  added  thereto,  and  all  town  sites 
which  may  hereafter  be  set  aside,  as  well  as  all  town  sites  set 
aside  under  the  provisions  of  this  agreemenl  having  a  popula- 
tion of  less  than  two  hundred,  shall  be  surveyed,  laid  out, 
platted,  appraised,  and  disposed  of  in  a  like  manner,  and  with 
life  preference  rights,  accorded  to  owners  of  improvements  as 

-•Sections  51  and  52.  Act  of  July  "  Section  53,  Ad  df  .Inly  1,  1902, 

1.  1002,  32  Stat.  L.  641,  Choctaw  32  Stat.  !-.  641,  Choctaw-Chickasaw 
Chickasaw  Supplemental  Agreement.       Supplemental    Agreement. 
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other  town  sites  in'  the  Choctaw  and  Chickasaw  nations  are 
surveyed,  laid  out,  platted,  appraised  and  disposed  of  under 
the  Atoka  Agreement,  as  modified  or  supplemented  by  the  said 
act  of  May  thirty-one,  nineteen  hundred :  Provided,  that  occu- 
pants or  purchasers  of  lots  in  town  sites  in  said  Choctaw  and 
Chickasaw  nations  upon  which  no  improvements  have  been 
made  prior  to  the  passage  of  this  act  by  Congress  shall  pay  the 
full  appraised  value  of  said  lots  instead  of  the  percentage 
named  in  the  Atoka  Agreement.56 

Sec.  2009.  Seminole  town  site  law — Preamble — Commissioners 
appointed. 
This  act  provides  that  A.  J.  Brown,  Thomas  McGeisey, 
Thomas  Factor,  W.  L.  Joseph  and  Dorsey  Fife  be,  and  are 
hereby,  appointed  as  town  site  commissioners  for  the  Seminole 
Nation,  and  their  term  of  office  shall  continue  for  four  years 
and  until  their  successors  are  appointed  by  the  general  council 
and  qualified.  The  said  commissioners  shall  each  execute  a 
bond  in  the  sum  of  five  thousand  dollars,  to  be  approved  by  the 
general  council,  for  the  faithful  performance  of  their  duty, 
and  they,  or  either  of  them,  may  be  impeached  and  removed 
from  office,  and  fined  or  otherwise  punished  by  the  general 
council,  for  malfeasance  or  improper  conduct  while  in  office. 
Before  entering  upon  their  duties  the  said  commissioners  shall 
elect  one  of  their  number  as  president  and  one  as  secretary. 
They  shall  keep  a  record  of  all  their  doings  and  transactions 
and  make  a  report  af  the  same  to  the  general  council  once  in 
each  year.57 

Sec.  2010.    Seminole  town  site  law — Authority  of  commission 
— Size  of  lots — Public  buildings. 

Said  commission  shall  select  a  suitable  tract  or  tracts  of  land 
in  the  Seminole  Nation,  not  exceeding  six  hundred  and  forty 
acres,  for  a  town,  to  be  known  and  designated  as  Wewoka. 

se  Section  54,  Act  of  July  1,  1902,  57  Act  approved  April,  23,  1897. 
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And  when  selected  the  said  commissioners  shall  cause  the 
same  to  be  surveyed  and  divided  into  lots,  blocks,  streets,  and 
alleys  of  suitable  width  and  size  for  residence  and  building 
purposes,  and  have  the  same  numbered  and  platted  according 
to  the  usual  plan  adopted  by  the  United  States  for  laying  out 
and  establishing  town  sites. 

There  shall  be  set  apart  one  block  for  public  buildings  and 
two  additional  blocks  or  squares,  properly  located,  for  public 
parks.58 

Sec.  2011.     Seminole  town  site  law — Compensation  to  owners. 

Should  any  or  all  of  the  lands  selected  by  said  commission 
for  the  purposes  herein  mentioned  be  owned,  occupied  or 
claimed  by  any  member  of  the  Seminole  Nation  for  business, 
agricultural,  or  grazing  purposes,  or  as  a  home,  or  for  any 
other  legitimate  purpose,  then,  and  in  that  event,  the  said 
commission  shall,  before  entering  upon  such  lands  for  the  pur- 
pose of  using  them  as  a  town  site,  make  and  enter  into  a  con- 
tract or  agreement  with  such  person  or  persons,  for  the  re- 
linquishment of  their  right  and  title  to  the  same,  and  in  con- 
sideration thereof  the  said  commissioners  shall  have  the  right, 
and  they  are  hereby  empowered,  to  grant  and  relinquish  to 
such  person  or  persons  owning,  occupying,  or  claiming  lands 
an  interest  in  said  town  equivalent  to  one-fourth  the  entire 
number  of  acres  which  they  may  own,  occupy  or  claim :  Pro- 
vided, that  such  person  or  persons  shall  have  the  right  and 
privilege  of  selecting  in  said  town  the  said  one-fourth  interest, 
subject  to  the  approval  of  the  said  commission,  which  selection 
shall  include  any  buildings  that  may  at  the  time  belong  to 
such  person  or  persons.50 

Sec.  2012.     Seminole  town  site  law — Description  of  land — Com- 
missioners authorized  to  sell  or  lease  lots. 
That  a  description  of  the  tracts  of  land  which  may  be  se- 
lected  by  said  commissioners  for  the  purpose  aforesaid,  accord- 

BSAct  approved  April  23,  1897.  bo  Act  approved  April  23,  1897. 
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ing  to  the  United  States  survey  of  the  same,  shall  be  reported 
to  the  national  council,  with  a  plat  of  the  town,  showing  the 
survey  of  the  same  into  lots,  blocks,  streets  and  alleys,  and 
also  the  blocks  or  squares  for  parks  and  public  buildings, 
whereupon  the  president  and  secretary  of  the  said  national 
council,  with  the  approval  of  the  principal  chief  of  the  Seminole 
Nation  shall  convey  the  tracts  of  land  so  selected  and  reported 
in  trust  to  the  said  commissioners,  who  shall  have  the  general 
management  of  the  said  town. 

The  said  commission  shall  have  power  to  sell  or  lease  the 
said  town  lots  upon  such  terms  and  conditions  and  for  such 
considerations  as  they  may  deem  proper,  and  to  execute  leases 
as  in  their  judgment  may  be  for  the  best  interests  of  the  said 
town,  the  Seminole  Nation,  and  people :  Provided,  that  no 
sale  shall  be  made  to  noncitizens,  whether  Indians  by  blood 
or  otherwise,  until  the  tribal  organization  as  such  shall  cease 
to  exist :  And  provided,  that  no  transfer  of  the  title  of  lots 
shall  be  made  to  any  person  or  persons,  except  upon  the  con- 
dition that  a  building  or  buildings,  or  other  valuable  improve- 
ments, shall  be  erected  thereon  within  six  months  from  date 
of  lease  or  purchase  of  such  lot  or  lots :  Provided,  that  said 
commissioners  may,  in  their  discretion,  for  good  cause  shown, 
extend  the  time  for  the  completion  of  such  buildings,  or  im- 
provements.60 

Sec.  2013.    Seminole  town  site  law — Records  required  to  be 
kept  by  commissioners — Their  compensation. 

Said  commission  shall  keep  a  record  of  all  lots  and  blocks 
sold,  leased,  or  otherwise  disposed  of  by  them,  and  they  shall 
pay  over  to  the  treasurer  of  the  Seminole  Nation  once  every 
six  months  the  net  proceeds  of  sales  of  the  aforesaid  three- 
fourths  interest  in  said  town :  Provided,  that  the  aforesaid 
one-fourth  interest  belonging  to  person  or  persons  who  may 
be  entitled  to  the  same,  as  aforesaid,  shall  be  conveyed  to  such 
person  or  persons  aforesaid,  and  said  person  or  persons  shall 

eo  Act  approved  April  23,  1897. 
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have  the  exclusive  management  and  control  of  the  same,  and 
may  lease,  sell,  or  convey  the  same  upon  the  terms  and  condi- 
tions as  hereinbefore  provided  for  the  disposition  of  other 
lots  and  blocks.  The  said  commissioners  shall  be  allowed 
pay  for  their  services  in  the  management  of  the  town,  and  on 
sales  of  lots  five  per  centum  of  all  moneys  that  may  be  received 
on  account  of  such  sales  or  leases."1 

Sec.  2014.  Seminole  town  site  law — Appointment  of  city  offi- 
cials —  City  marshal  —  City  attorney  —  Police 
judge — Other  powers  of  commissioners  as  to  gov- 
ernment of  cities. 

The  commissioners  are  hereby  authorized  to  appoint  a  city 
marshal  for  the  said  town  of  Wewoka,  who  shall  have  the 
power  to  arrest  all  offenders,  and  disturbers  of  the  peace  and 
protect  the  lives  and  property  of  the  people.  The  said  marshal 
shall  execute  a  bond  in  such  sum  as  said  commission  may  pre- 
scribe for  the  faithful  performance  of  his  duty,  and  he  may 
be  removed  from  office  by  said  commission  for  good  and  suffi- 
cient cause.  The  said  commission  shall  also  have  the  right  to 
appoint  a  city  attorney  and  police  judge  for  such  time  and 
upon  such  terms  and  conditions  as  they  may  prescribe.  They 
shall  also  have  the  power,  when  the  population  of  said  town  is 
two  hundred  or  more,  to  organize  a  city  government  for  the 
Raid  town  and  provide  for  the  election  of  a  mayor  and  citv 
council  in  such  manner  and  upon  such  terms  and  conditions  as 
they  may  prescribe,  and  they  slinll  fix  the  salaries  or  designate 
the  fees  to  be  paid  to  each  of  the  city  officers,  subject  to  the 
approval  of  the  national  council.  The  said  commission  shall 
have  the  right  to  levy  and  colled  taxes  in  said  town  for  the 
purpose  of  maintaining  a  city  government  and  making  such 
improvements  as  they  may  deem  necessary:  Provided,  that  no 
taxes  slmll  be  levied  or  collected  on  the  lots  in  said  town 
during  the  existence  of  Kir  [ndian  government.68 

oi  Act  approved  April   23,  1807.  02  Act  approved   April  -2.'!,    1897. 
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Sec.  2015.     Seminole  town  site  law — The  capital  of  the  Sem- 
inole Nation. 

The  town  of  Wewoka  shall,  and  is  hereby,  declared  to  be  the 
capital  and  seat  of  government  of  the  Seminole  Nation,  and 
shall  remain  as  such  as  long  as  the  present  tribal  organization 
exists.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage.03 

Sec.  2016.    Joint  resolution  extending  tribal  governments. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  that  the 
tribal  existence  and  present  tribal  governments  of  the  Choc- 
taw, Chickasaw,  Cherokee,  Creek  and  Seminole  tribes  or  na- 
tions of  Indians  in  the  Indian  Territory  are  hereby  continued 
in  full  force  and  effect  for  all  purposes  under  existing  laws 
until  all  property  of  such  tribes,  or  the  proceeds  thereof,  shall 
be  distributed  among  the  individual  members  of  said  tribes 
unless  hereafter  otherwise  provided  by  law.64 

Sec.  2017.    Abolishment  of  town  site  commission  in  the  Choc- 
taw, Chickasaw,  Creek  and  Cherokee  nations. 

The  several  town  site  commissions  in  the  Choctaw,  Chicka- 
saw, Creek  and  Cherokee  nations  shall,  upon  the  completion 
of  the  appraisement  of  the  town  lots  in  their  respective  nations 
be  abolished  by  the  secretary  of  the  interior  at  such  time  as 
in  his  judgment  it  is  considered  proper ;  and  all  unfinished 
work  of  such  commissions,  the  sale  of  town  lots  at  public 
auctions,  dispositions  of  contests,  the  determination  of  the 
rights  of  claimants  and  the  closing  up  of  all  minor  matters 
appertaining  thereto  shall  be  performed  by  the  secretary  of 
the  interior  under  such  rules  and  regulations  as  he  may  pre- 
scribe :  Provided  further,  that  all  unsold  lots,  the  disposition 
of  which  is  required  by  public  auction,  shall  be  offered  for  sale 
and  disposed  of  from  time  to  time  by  the  secretary  of  the 


es  Act  approved  April  23,  1897.  64  Act    approved    March    2,    1906, 

34  Stat.  S22. 
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interior  for  the  best  obtainable  price,  as  will  in  his  judgment 
best  subserve  the  interests  of  the  several  tribes,  and  the  various 
provisions  of  law  in  conflict  herewith  are  modified  accord- 
ingly.65 

Sec.  2018.     Removal  of  restriction  for  town  site  purposes. 

For  the  purpose  of  allowing  an  Indian  allotee  to  sell  for 
town  site  purposes  any  portion  of  the  lands  allotted  to  him 
the  secretary  of  the  interior  may,  by  order,  remove  restrictions 
upon  the  alienation  of  such  lands  and  issue  fee  simple  patents 
therefor,  under  such  rules  and  regulations  as  he  may  pre- 
scribe. Upon  the  recommendation  of  the  commissioner  to  the 
Five  Civilized  Tribes  and  with  the  approval  of  the  secretary 
of  the  interior  any  allotee  of  the  Indian  Territory  may  be 
permitted  to  survey  and  plat  at  his  own  expense  for  town 
site  purposes  his  allotment  when  the  same  is  located  along  the 
line  of  any  railroad  where  stations  are  located.66 

«s  Act  March  3,  1905,  33  Stat.  L.  66  Act  of  June  21,  1906,  34  Stat.L. 
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2077.  Form    for    agricultural    lease,  2081.  The   waiver    of   notice. 

nation.  2082.  Form    for    the    order    author- 

2078.  Form  for  grazing  lease,  izing  lease. 

nation.  2083.  Form  for  the  report  of  guard- 

2079.  Form  for   surety  of  lease.  ian  as  to  lease  made. 

2080.  Form    for    the    procedure    hy  2084.  The    form    for    oil    and    gas 

which  a  guardian  of  a  minor  mining     lease     made     under 

freedman    leases    lands    not  order  of  county  court, 

restricted,    for    oil    and    gas  2085.  Form  for  the   order   of   court 

mining   purposes — The   peti-  approving     and     confirming 

tion.  oil   and   gas   lease   made   by 

guardian. 

Sec.  2019.     Cherokee  citizens  may  lease  for  agricultural  and 
grazing  purposes. 

Cherokee  citizens  may  rent  their  allotments  when  selected 
for  a  term  not  to  exceed  one  year  for  grazing  purposes  only, 
and  for  a  period  not  to  exceed  five  years  for  agricultural  pur- 
poses, but  without  any  stipulation  or  obligation  to  renew  the 
same ;  but  leases  for  a  period  longer  than  one  year  for  grazing 
purposes,  and  for  a  period  longer  than  five  years  for  agricul- 
tural purposes,  and  for  mineral  purposes,  may  also  be  made 
with  the  approval  of  the  secretary  of  the  interior,  and  not 
otherwise.  Any  agreement  or  lease  of  any  kind  or  character 
violative  of  this  section  shall  be  absolutely  void  and  not  sus- 
ceptible of  ratification  in  any  manner,  and  no  rule  of  estoppel 
shall  ever  prevent  the  assertion  of  its  invalidity.1 

Sec.  2020.     Creek  citizens  may  lease  for  agricultural  and  graz- 
ing purposes. 

Creek  citizens  may  rent  their  allotments,  for  strictly  non- 
mineral  purposes,  for  a  term  not  to  exced  one  year  for  grazing 
purposes  only,  and  for  a  period  not  to  exceed  five  years  for 
agricultural  purposes,  but  without  any  stipulation  or  obliga- 
tion to  renew  the  same.  Such  leases  for  a  period  longer  than 
one  year  for  grazing  purposes,  and  for  a  period  longer  than 
five  years  for  agricultural  purposes,  and  leases  for  mineral  pur- 
poses, may  be  made  with  the  approval  of  the  secretary  of  the 

i  Section  72,  Act  approved  July  1,   1902,  32  Stat.  L.  716. 
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interior,  and  not  otherwise.  Any  agreement  or  lease  of  any 
kind  or  character  violative  of  this  paragraph  shall  be  abso- 
lutely void  and  not  susceptible  of  ratification  in  any  manner, 
and  no  rule  of  estoppel  shall  ever  prevent  the  assertion  of  its 
invalidity.2 

Sec.  2021.     Restrictions  on  lands  of  full-blood  Creek,  Seminole, 
Cherokee,  Chickasaw  and  Choctaw. 

No  full-blood  Indian  of  the  Choctaw,  Chickasaw,  Cherokee, 
Creek  or  Seminole  tribes  shall  have  power  to  alienate,  sell,  dis- 
pose of,  or  incumber  in  any  manner  any  of  the  lands  allotted 
to  him  for  a  period  of  twenty-five  years  and  after  the  passage 
and  approval  of  this  act,  unless  such  restriction  shall,  prior  to 
the  expiration  of  said  period,  be  removed  by  act  of  Congress ; 
and  for  all  purposes  the  quantum  of  Indian  blood  possessed  by 
any  member  of  said  tribes  shall  be  determined  by  the  rolls  of 
citizens  of  said  tribes  approved  by  the  secretary  of  the  interior : 
Provided,  however,  that  such  full-blood  Indians  of  any  of  said 
tribes  may  lease  any  lands  other  than  homesteads  for  more 
than  one  year  under  such  rules  and  regulations  as  may  be 
prescribed  by  the  secretary  of  the  interior ;  and  in  case  of  the 
inability  of  any  full-blood  owner  of  a  homestead,  on  account 
of  infirmity  or  age,  to  work  or  farm  his  homestead,  the  secre- 
tary of  the  interior,  upon  proof  of  such  inability,  may  authorize 
the  leasing  of  such  homestead  under  such  rules  and  regula- 
tions :  Provided  further,  that  conveyances  heretofore  made  by 
members  of  any  of  the  Five  Civilized  Tribes  subsequent  to  the 
selection  of  allotment  and  subsequent  to  removal  of  restriction, 
where  patents  thereafter  issue,  shall  not  be  deemed  or  held 
invalid  solely  because  said  conveyances  were  made  prior  to 
issuance  and  recording  or  delivery  of  patent  or  deed;  but  this 
shall  not  be  held  or  construed  as  affecting  the  validity  or 
invalidity  of  any  such  conveyance,  except  as  hereinabove  pro- 
vided ;  and  every  deed  executed  before  or  for  the  making  of 


2  Section   37   of   Art  of   March    1,       approved  June  30,  1902,  32  Stat.  L. 
1001,    amended    by    Sec.    17    of    Act       500. 
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which  a  contract  or  agreement  was  entered  into  before  the 
removal  of  restrictions  be,  and  the  same  is  hereby,  declared 
void :  Provided  further,  that  all  lands  upon  which  restrictions 
are  removed  shall  be  subject  to  taxation,  and  the  other  lands 
shall  be  exempt  from  taxation  as  long  as  the  title  remains  in 
the  original  allotee. 

That  after  the  approval  of  this  act  all  leases  and  rental  con- 
tracts, except  leases  and  rental  contracts  for  not  exceeding 
one  year  for  agricultural  purposes  for  lands  other  than  home- 
steads, of  full-blood  allotees  of  the  Choctaw,  Chickasaw, 
Cherokee,  Creek  and  Seminole  tribes  shall  be  in  writing  and 
subject  to  approval  by  the  secretary  of  the  interior,  and  shall 
be  absolutely  void  and  of  no  effect  without  such  approval : 
Provided,  that  allotments  of  minors  and  incompetents  may  be 
rented  or  leased  under  order  of  the  proper  court :  Provided 
further,  that  all  leases  entered  into  for  a  period  of  more  than 
one  year  shall  be  recorded  in  conformity  to  the  law  applicable 
to  recording  instruments  now  in  force  in  said  Indian  Territory.3 

Sec.  2022.  Law  and  procedure  for  leasing  lands  of  the  Five 
Civilized  Tribes  by  the  act  of  May  twenty-seven, 
nineteen  hundred  and  eight. 
All  lands  other  than  homesteads  of  the  Five  Civilized  Tribes 
from  which  restrictions  have  not  been  removed  may  be  leased 
by  the  allotee  if  an  adult,  or  by  guardian  or  curator  under 
order  of  the  proper  probate  court  if  a  minor  or  incompetent, 
for  a  period  not  to  exceed  five  years,  without  the  privilege  of 
renewal :  Provided,  that  leases  for  restricted  lands  for  oil,  gas 
or  other  mining  purposes,  leases  of  restricted  homesteads 
for  more  than  'one  year,  and  leases  of  restricted  lands  for 
periods  of  more  than  five  years,  may  be  made  with  the  approval 
of  the  secretary  of  the  interior,  under  rules  and  regulations, 
provided  by  the  secretary  of  the  interior,  and  not  otherwise: 
And  provided,  further,  that  the  jurisdiction  of  the  probate 
courts  of  the  State  of  Oklahoma  over  lands  of  minors  and  in- 

3  Act    approved    April    26,     1906,   Sees.    19   and   20,   34    Stat.    L.    137. 


1505  SALE   AND   LEASE   OF   RESTRICTED    LANDS.  §  2022 

competent^  shall  be  subject  to  the  foregoing  provisions,  and 
the  term  minor  or  minors,  as  used  in  this  act,  shall  include  all 
males  under  the  age  of  twenty-one  years  and  all  females  under 
the  age  of  eighteen  years. 

The  rolls  of  citizenship  and  of  freedmen  of  the  Five  Civilized 
Tribes,  approved  by  the  secretary  of  the  interior,  shall  be 
conclusive  evidence  of  the  quantum  of  Indian  blood  of  any 
enrolled  citizen  or  freedmen  of  said  tribes  and  of  no  other 
persons  to  determine  questions  arising  under  this  act  and  the 
enrollment  records  of  the  commissioner  to  the  Five  Civilized 
Tribes  shall  hereafter  be  conclusive  evidence  as  to  the  age  of 
said  citizen  or  freedman. 

No  oil,  gas,  or  other  mineral  lease  entered  into  by  any  of 
said  allotees  prior  to  the  removal  of  restrictions  requiring  the 
approval  of  the  secretary  of  the  interior,  shall  be  rendered 
invalid  by  this  act,  but  the  same  shall  be  subject  to  the 
approval  of  the  secretary  of  the  interior  as  if  this  act  had  not 
been  passed:  Provided,  that  the  owner  or  owners  of  any 
allotted  lands  from  which  restrictions  are  removed  by  this 
act,  or  have  been  removed  by  previous  acts  of  Congress,  or  by 
the  secretary  of  the  interior,  or  may  hereafter  be  removed 
under  and  by  virtue  of  any  act  of  Congress,  shall  have  the 
power  to  cancel  or  annul  any  oil,  gas,  or  mineral  lease  on  said 
land  whenever  the  owner  or  owners  of  said  land  and  the 
owner  or  owners  of  the  lease  thereon  agree  in  writing  to 
terminate  said  lease  and  file  with  the  secretary  of  the  interior, 
or  his  designated  agent,  a  true  copy  of  the  agreement  canceling 
the  lease,  which  said  agreement  shall  be  executed  and  acknowl- 
edged by  the  parties  thereto  in  the  manner  required  by  the 
laws  of  the  State  of  Oklahoma  for  the  execution  and  acknowl- 
edgment of  deeds,  and  the  same  shall  be  recorded  where  the 
lands  are  situate. 

AH  royalties  arising  on  and  after  July  first,  nineteen  hun- 
dred and  eight,  from  mineral  leases  of  allotted  Seminole  hinds 
heretofore  or  hereafter  made,  which  are  subjed  to  the  super- 
vision of  the  secretary  of  the  interior,  shall  be  paid  to  the 
United  States  Indian  agent,  Union  Agency,  for  the  benefit  of 
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the  Indian  lessor,  or  his  proper  representative  to  whom  such 
royalties  shall  thereafter  belong;  and  no  such  lease  shall  be 
made  after  said  date  except  with  the  allotee  or  owner  of  the 
land:  Provided,  that  the  interest  of  the  Seminole  Nation  in 
leases  and  royalties  arising  thereunder  on  all  allotted  lands 
shall  cease  on  June  thirtieth,  nineteen  hundred  and  eight.4 

Sec.  2023.  Rules  and  regulation  for  leasing  restricted  lands 
and  removing  the  restrictions  from  full-blood 
lands. 

Under  and  by  virtue  of  the  laws  on  this  subject  herein  set 
forth,  the  secretary  of  the  interior  has  prepared  rules  and 
regulations  governing  district,  agents  in  the  leasing  of  re- 
stricted lands  and  removal  of  restrictions  on  the  lands  in  the 
Five  Civilized  Tribes,  and  the  following  paragraph  sets  forth 
such  rules.  The  language  of  the  rule1:  are  used  in  every  in- 
stance. The  only  change  made  is  that  sectional  and  paragraph 
headings  have  been  used  and  inserted.  Congress,  it  will  be 
observed,  conferred  this  power  on  the  department. 

The  persons  and  property  of  minor  allotees  of  the  Five  Civ- 
ilized Tribes  shall,  except  as  otherwise  specifically  provided 
by  law,  be  subject  to  the  jurisdiction  of  the  probate  courts  of 
the  State  of  Oklahoma.  The  secretary  of  the  interior  is  hereby 
empowered,  under  rules  and  regulations  to  be  prescribed  by 
him,  to  appoint  such  local  representatives  within  the  State  of 
Oklahoma  who  shall  be  citizens  of  that  State  or  now  domiciled 
therein,  as  he  may  deem  necessary  to  inquire  into  and  investi- 
gate the  conduct  of  guardians  or  curators  having  in  charge 
the  estates  of  such  minors,  and  whenever  such  representative 
or  representatives  of  the  secretary  of  the  interior  shall  be  of 
opinion  that  the  estate  of  any  minor  is  not  being  properly 
cared  for  by  the  guardian  or  curator,  or  that  the  same  is  in 
any  manner  being  dissipated  or  wasted  or  being  permitted  to 
deteriorate  in  value  by  reason  of  the  negligence  or  carelessness 
or  incompetency  of  the  guardian  or  curator,  said  representative 

4  Sections  2,  3,  and  11,  Act  of  May  27,  1908. 
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or  representatives  of  the  secretary  of  the  interior  shall  have 
power  and  it  shall  be  their  duty  to  report  said  matter  in  full 
to  the  proper  probate  court  and  take  the  necessary  steps  to 
have  such  matter  fully  investigated,  and  go  to  the  further 
extent  of  prosecuting  any  necessary  remedy,  either  civil  or 
criminal,  or  both,  to  preserve  the  property  and  protect  the 
interests  of  said  minor  allotees ;  and  it  shall  be  the  further 
duty  of  such  representative  or  representatives  to  make  full  and 
complete  reports  to  the  secretary  of  the  interior.  All  such 
reports,  either  to  the  secretary  of  the  interior  or  to  the  proper 
probate  court,  shall  become  public  records  and  subject  to  the 
inspection  and  examination  of  the  public,  and  the  necessary 
court  fees  shall  be  allowed  against  the  estates  of  said  minors. 
The  probate  courts  may,  in  their  discretion,  appoint  any  such 
representative  of  the  secretary  of  the  interior  as  guardian  or 
curator  for  such  minors,  without  fee  or  charge. 

And  said  representatives  of  the  secretary  of  the  interior  are 
further  authorized,  and  it  is  made  their  duty,  to  counsel  and 
advise  all  allotees,  adult  or  minor,  having  restricted  lands  of 
all  of  their  legal  rights  with  reference  to  their  restricted  lands, 
without  charge,  and  to  advise  them  in  the  preparation  of  all 
leases  authorized  by  law  to  be  made,  and  at  the  request  of  any 
allotee  having  restricted  land  he  shall,  without  charge,  except 
the  necessary  court  and  recording  fees  and  expenses,  if  any, 
in  the  name  of  the  allotee,  take  such  steps  as  may  be  necessary, 
including  the  bringing  of  any  suit  or  suits  and  the  prosecution 
and  appeal  thereof,  to  cancel  and  annul  any  deed,  conveyance, 
mortgage,  lease,  contract  to  sell,  power  of  attorney,  or  any 
other  incumbrance  of  any  kind  or  character,  made  or  atlemplcd 
to  be  made  or  executed  in  violation  of  this  act  or  any  other  act 
of  Congress,  and  to  take  all  slops  necessary  to  assisl  said 
allotees  in  acquiring  and  retaining  possession  of  their  re- 
stricted lands. 

Supplemental  to  the  funds  appropriated  and  available  Eor 
expenses  connected  with  the  affairs  of  the  Five  Civilized  Tribes, 
there   is  hereby   appropriated,    for  the   salaries   and    expenses 


§  2023  merwine's  trial  of  title  to  land.  1508 

arising  under  this  section,  out  of  any  funds  in  the  treasury 
not  otherwise  appropriated,  the  sum  of  ninety  thousand  dollars, 
to  be  available  immediately,  and  until  July  first,  nineteen  hun- 
dred and  nine,  for  expenditure  under  the  direction  of  the 
secretary  of  the  interior :  Provided,  that  no  restricted  lands 
of  living  minors  shall  be  sold  or  incumbered,  except  by  leases 
authorized  by  law,  by  order  of  the  court  or  otherwise. 

And  there  is  hereby  further  appropriated,  out  of  any  money 
in  the  treasury,  not  otherwise  appropriated,  to  be  immediately 
available  and  available  until  expended  as  the  attorney-general 
may  direct,  the  sum  of  fifty  thousand  dollars,  to  be  used 
in  the  payment  of  necessary  expenses  incident  to  any  suits 
brought  at  the  request  of  the  secretary  of  the  interior  in  the 
eastern  judicial  district  of  Oklahoma.  Provided,  that  the  sum 
of  ten  thousand  dollars  of  the  above  amount,  or  so  much  thereof 
as  may  be  necessary,  may  be  expended  in  the  prosecution  of 
cases  in  the  western  judicial  district  of  Oklahoma. 

Any  suit  brought  by  the  authority  of  the  secretary  of  the 
interior  against  the  vendee  or  mortgagee  of  a  town  lot,  against 
whom  the  secretary  of  the  interior  may  find  upon  investigation 
no  fraud  has  been  established,  may  be  dismissed  and  the  title 
quieted  upon  payment  of  the  full  balance  due  on  the  original 
appraisement  of  such  lot:  Provided,  that  such  investigation 
must  be  concluded  within  six  months  after  the  passage  of 
this  act. 

Nothing  in  this  act  shall  be  construed  as  a  denial  of  the 
right  of  the  United  States  to  take  such  steps  as  may  be  neces- 
sary, including  the  bringing  of  any  suit  and  the  prosecution 
and  appeal  thereof,  to  acquire  or  retain  possession  of  restricted 
Indian  lands,  or  to  remove  cloud  therefrom,  or  clear  title  to 
the  same,  in  cases  where  deeds,  leases  or  contracts  of  any  other 
kind  or  character  whatsoever  have  been  or  shall  be  made  con- 
trary to  law  with  respect  to  such  lands  prior  to  the  removal 
therefrom  of  restrictions  upon  the  alienation  thereof;  such  suits 
to  be  brought  on  the  recommendation  of  the  secretary  of  the 
interior,  without  costs  or  charges  to  the  allotees,  the  necessary 
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expenses  incurred  in  so  doing  to  be  defrayed  from  the  money 
appropriated  by  this  act.5 


Sec.  2024.     Local  representatives — Law  designated — Location 
and  jurisdiction  of  district  agents. 

Local  representatives  appointed  under  the  above  quoted 
section  six,  shall  be  known  officially  as  "district  agents,"  and 
located  in  the  various  districts  named  herein  comprising  that 
part  of  the  State  of  Oklahoma  occupied  by  the  Five  Civilized 
Tribes.  Such  additional  local  representatives  and  the  neces- 
sary assistance,  including  supervision,  that  may  at  any  time 
be  deemed  necessary  by  the  secretary  of  the  interior  to  carry 
out  the  provisions  of  said  section  six  and  these  regulations 
will  be  appointed  or  authorized.  Such  district  agents  shall 
report  to  and  act  under  the  direction  of  the  United  States 
Indian  agent,  Union  Agency. 

District  No.  1 :  Office  at  Vinita,  comprising  Craig,  Mayes, 
Delaware  and  that  part  of  Ottawa  County  within  the  Cherokee 
Nation. 

District  No.  2 :  Office  at  Nowata,  comprising  Washington, 
Nowata  and  Rogers  counties. 

District  No.  3 :  Office  at  Sapulpa,  comprising  Tulsa  and 
Creek  counties. 

District  No.  4:  Office  at  Okmulgee,  comprising  Okmulgee 
and  Okfuskee  counties. 

District  No.  5 :  Office  at  Checotah,  comprising  Wagoner, 
Muskogee  and  Mcintosh  counties.0 

District  No.  6 :  Office  at  Westville,  comprising  Cherokee, 
Adair  and  Sequoyah  counties. 

District  No.  7 :  Office  at  Antlers,  comprising  Pushmataha 
and  LeFlore  counties. 


o  Section  6,  Act  of  May  27,  1908  «  Portion  2,   Regulations  of  June 

20,  1008. 


§  2025  merwine's  trial  of  title  to  land.  1510 

District  No.  8 :  Office  at  McAlester,  comprising  Pittsburg, 
Haskell  and  Latimer  counties. 

District  No.  9 :  Office  at  Holdenville,  comprising  Hughes  and 
Seminole  counties. 

District  No.  10 :  Office  at  Atoka,  comprising  Pontotoc,  Coal 
and  Atoka  counties. 

District  No.  11 :  Office  at  Pauls  Valley,  comprising  McClain, 
Garvin  and  Murray  counties. 

District  No.  12 :  Office  at  Chickasha,  comprising  that  part  of 
Grady,  Stephens  and  Jefferson  counties  within  the  Chickasaw 
Nation. 

District  No.  13 :  Office  at  Ardmore,  comprising  Carter  and 
Love  counties. 

District  No.  14:  Office  at  Tishomingo,  comprising  Johnson, 
Marshall  and  Bryan  counties. 

District  No.  15 :  Office  at  Hugo,  comprising  Choctaw  and 
McCurtain  counties. 

Sec.  2025.     Duties  of  district  agents — Agents  can  have  no  in- 
terest in  lands  of  allotees. 

The  offices  of  the  district  agents  shall  be  open  from  eight 
thirty  a.  m.,  to  five  p.  m.,  each  day,  Sundays  and  legal  holidays 
excepted,  and  any  and  all  counsel  and  advice  desired  by 
allotees  concerning  deeds,  leases  or  other  instruments  or  mat- 
ters relating  to  lands  allotted  to  them  shall  be  furnished  by 
such  agents  free  of  charge.  Each  district  agent  shall  give  his 
entire  time  to  his  official  duties  and  shall  not  during  his  term 
of  employment  as  such  district  agent  have  any  interest  directly 
or  indirectly  in  any  transaction  concerning  leases  covering 
lands  of  allotees  or  in  the  purchase  or  sale  of  any  such  lands 
regardless  of  whether  the  restrictions  have  or  have  not  been 
removed.  This  prohibition,  however,  shall  not  apply  to  lands 
which  such  district  agents  may  have  legally  acquired  before 
employment.7 

7  Section   3,   Regulations   of   June  20,  1908. 
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Sec.  2026.  Agents  must  be  in  office,  when — In  the  field,  when. 
Except  when  special  circumstances  require  otherwise  each 
district  agent  will  be  required  to  be  at  his  office  during  Friday 
and  Saturday  of  each  week  and  in  the  field  the  remainder 
of  the  time,  except  Sundays  and  legal  holidays,  visiting  dif- 
ferent localities  for  the  purpose  of  procuring  information  and 
making  necessary  investigations  as  the  law  provides  and  as  he 
may  be  directed.8 

Sec.  2027.     Duty  as  to  records — Must  report,  when. 

Each  district  agent  shall  examine  the  records  of  each  county 
within  his  district  at  least  once  in  each  month,  and  oftener  if 
directed,  for  the  purpose  of  ascertaining  the  nature  of  trans- 
actions involving  all  lands  and  estates  of  all  minor  allotees, 
and  also  of  restricted  lands  of  adults,  and  shall  perform  such 
other  duties  as  may  be  required.  They  shall  report  to  the 
United  States  Indian  agent  at  the  end  of  each  month  the 
work  performed  during  such  period,  and  special  reports  shall 
be  made  immediately  of  any  apparently  illegal  transaction  in- 
volving the  estates  or  allotments  of  allotees.9 

Sec.  2028.  Copies  of  reports  of  district  agents  to  probate 
courts  forwarded  to  Indian  agent — Leases  for 
approval  of  secretary  filed,  when. 

Copies  of  the  reports  of  the  district  agents  to  the  probate 
courts  as  authorized  by  section  six  of  the  act,  quoted,  shall  be 
forwarded  to  the  Indian  agent. 

Leases  requiring  the  approval  of  the  secretary  of  the  in- 
terior should  be  filed  with  the  district  agent  of  the  district  in 
which  the  leased  land  is  situate  and  by  him  forwarded  after 
investigation  with  report  and  recommendation  to  the  Indian 
agent,  Union  Agency.10 


■  Sect-ion   1,    Regulations  of  Juno  10  Sections  6  and  7,  Regulations  oi 

20,  1908.  June  20,   1908. 

11  Section  5,   Regulations  <>f  June 
20,  1908. 
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Sec.  2029.     Applications  for  removal  of  restrictions,   where 
filed. 

Applications  by  allotees  of  restricted  land  for  the  removal 
of  restrictions  shall  be  presented  to  the  district  agent  of  the 
district  in  which  the  applicant  resides,  and  such  applications, 
after  investigation,  including  a  personal  interview  with  the 
applicant,  shall  be  forwarded  to  the  Indian  agent  with  report 
and  recommendation.11 

Sec.  2030.     Revision  of  revised  regulations  of  department  of 
April  twenty,  nineteen  hundred  and  eight. 

Sections  one  to  forty-three,  inclusive,  of  the  Revised  Regu- 
lations of  April  twenty,  nineteen  hundred  and  eight,  governing 
the  leasing  of  allotted  lands  of  members  of  the  Five  Civilized 
Tribes,  with  reference  to  oil,  gas  or  other  mineral  leases  are, 
with  the  following  modifications,  hereby  repromulgated  under 
and  in  accordance  with  and  made  applicable  to  the  following 
quoted  provisions  of  said  act,  and  shall,  with  said  modifica- 
tions, remain  in  full  force  and  effect  and  sections  forty-four 
to  forty-eight,  inclusive,  pertaining  to  agricultural  and  grazing 
leases,  are  revised  as  hereinafter  shown. 

Sec.  2031.    Leases  must  be  presented  to  district  agents. 

To  expedite  necessary  investigation  and  final  action  leases 
should  hereafter  be  presented  to  the  district  agent  of  the 
district  in  which  the  leased  land  is  situate  for  transmission  to 
the  Indian  agent  at  Union  Agency.12 

Sec.  2032.     Regulation  of  term  of  mineral  leases  on  minor's 
lands. 

No  mineral  lease  which  covers  the  land  of  a  minor  allottee 
and  requires  the  approval  of  the  secretary  of  the  interior  shall 
be  for  a  term  extending  beyond  the  minority  of  such  minor 
unless  the  court  having  jurisdiction  of  the  minor's  estate  and 
the  secretary  of  the  interior  shall  approve  such  lease. 

ii  Section  8,  Regulations  of  Jun3  12  Section  10,  Regulations  of  June 

20,   1908.  20,   1908. 
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With  the  approval  of  the  proper  court  and  the  secretary 
of  the  interior,  mineral  leases  covering  land  of  minor  allottees 
made  and  approved  upon  forms  authorized  prior  to  the  revised 
regulations  of  April  twenty,  nineteen  hundred  and  eight, 
may  be  modified  to  give  to  the  parties  thereto  any  or  all  of  the 
rights,  privileges,  conditions  or  terms  of  the  lease  form  ap- 
proved April  twenty,  nineteen  hundred  and  eight.13 

Sec.  2033.  Regulations  as  to  mineral  leases  on  Seminole  lands. 
From  and  after  July  one,  nineteen  hundred  and  eight,  min- 
eral leases  which  require  the  approval  of  the  secretary  of  the 
interior  covering  lands  of  Seminole  allotees,  as  provided  in 
section  eleven  of  the  act  of  May  twenty-seven,  nineteen  hun- 
dren  and  eight,  shall  be  made  under  these  regulations  without 
the  approval  of  the  tribal  authorities.14 

Sec.  2034.     Amendment  of  section  ten  of  the  regulations  of 
April  twenty,  nineteen  hundred  and  eight. 

Section  ten  of  the  regulations  of  April  twenty,  nineteen  hun- 
dred and  eight,  is  amended  to  read  as  follows: 

"Lessees  must  procure  and  file  with  each  lease  an  affidavit 
of  the  Indian  lessor,  made  before  the  district  agent,  United 
States  Indian  agent,  Union  Agerev  i'1  possible,  or  if  not,  before 
a  Federal  judge,  clerk  of  the  Federal  court,  United  States 
commissioner,  or  county  or  district  judge,  showing  that  the 
lease  was  understood  by  the  lessor,  and  bonus  agreements,  if 
any. ' ' 

Sec.  2035.     Regulations  for  agricultural,   grazing  and  other 
leases  other  than  mineral. 

Leases,  other  than  mineral,  covering  restricted  lands  other 
than  homesteads  for  a  period  not  exceeding  live  years  without 
the  privilege  of  renewal,  and  leases  covering  restricted  home- 

i»Sectiona  1!  and  12,  Regulations  is  Section  14,  Regulations  of  June 

of  June  20,    1908.  20,  1908. 

:  i  Si  ction  13,  Regulai  ions  of  June 
20,    19 


§  2036  merwine's  trial  of  title  to  land.  151-1 

steads  for  a  period  not  exceeding  one  year,  may  be  made  by 
allotees  without  the  approval  of  the  secretary  of  the  interior. 

Leases  other  than  mineral,  covering  restricted  lands  for 
longer  periods  than  provided  above  may  be  made  with  the 
approval  of  the  secretary  of  the  interior  and  not  otherwise. 

Leases  other  than  mineral  which  require  the  approval  of  the 
secretary  of  the  interior  shall  be  made  in  quadruplicate  upon 
forms  prescribed  by  said  secretary,  and  with  the  papers  re- 
quired shall  be  filed  with  the  district  agent  in  which  the  land 
leased  is  situate  within  thirty  days  after  the  date  of  execution. 
Lessees  are  required  to  furnish  a  bond  with  satisfactory  surety, 
in  a  sum  equal  to  the  entire  rental.  The  general  rules  pre- 
scribed for  oil  and  gas  leases  will  be  followed  as  far  as 
applicable  for  leases  for  other  purposes,  particularly  as  to  cor- 
porations. 

Forms  for  leases  other  than  mineral,  agricultural  and  grazing 
have  not  been  prescribed.  Such  leases  on  any  satisfactory  form 
will  be  considered.10 

Sec.  2036.     Application  for  removal  of  restrictions  to  be  made 
where — Classes  of  restricted  lands  to  which  reg- 
ulations of  department  of  interior  apply. 
Adult  members  of  the  Five  Civilized  Tribes,  whose  allot- 
ments cannot  be  sold  or  incumbered  except  after  removal  of 
restrictions  therefrom  by  the  secretary  of  the  interior  as  pro- 
vided by  the  above  quoted  provisions  of  law,  and  who  desire 
to   have   the   restrictions   removed   from   all   or  part   of   such 
allotments,   shall   apply   to   the   United   States   Indian   agent, 
Union  Agency,  through  the  district  agent  of  the  district  in 
which  the  applicant  resides;  the  application  to  be  made  in 
duplicate  on  forms  which  have  been  prescribed  and  will  be 
furnished  free  of  charge  on  application  to  the  United  States 
Indian  agent  or  any  district  agent. 

The  classes  of  restricted  land  to  which  the  above  quoted 
provisions  of  laws  and  these  regulations  apply  are  as  follows: 

16  Sections  15,  16,  17  and  18,  Regulations  of   June  20,    1908. 
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(a)  Homesteads  of  adult  mixed-blood  allotees  having  half 
or  more  than  half  and  less  than  three-quarters  Indian  blood. 

(&)  All  allotted  lands  of  adult  mixed-bloods  of  three- 
quarters  or  more  Indian  blood. 

(c)    All  allotted  lands  of  adult  full-blood  allotees.17 

Sec.  2037.  Duty  of  district  agent  to  forward  application — 
Secretary  of  interior  will  remove  restrictions, 
when  and  how. 

When  an  application  is  received  by  a  district  agent  he  shall, 
after  investigation,  including  a  personal  interview  with  the 
applicant,  forward  the  application  with  report  and  recommen- 
dation to  the  Indian  agent  at  Union  Agency  to  be  transmitted 
with  his  report  and  recommendation  for  such  action  as  the 
secretary  of  the  interior  may  deem  proper. 

If  the  secretary  of  the  interior  finds  that  any  applicant  for 
the  removal  of  restrictions  should  have  the  unrestricted  con- 
trol of  his  allotment  he  will  remove  the  restrictions  wholly  or 
in  part  without  conditions  concerning  terms  of  sale  and  dis- 
posal of  the  proceeds.18 

Sec.  2038.  Procedure  where  restrictions  are  to  be  restrictions 
removed  from  lands — Advertisement — Bids — 
Check  of  bidder — Return  of  check — Right  to 
reject  bids. 

When,  however,  the  secretary  of  the  interior  finds  it  to  be 
for  the  best  interests  of  any  applicant  that  all  or  part  of  his 
restricted  lands  should  be  sold  with  conditions  concerning 
terms  of  sale  and  disposal  of  the  proceeds,  he  may  remove  the 
restrictions  to  become  effective  only  and  simultaneously  with 
the  execution  of  the  deed  by  said  applicant  to  the  purchaser. 
Before  said  deed  is  executed  the  designated  tract  or  tracts  of 
land  shall  be  sold  upon  such  terms  as  the  secretary  of  the 
interior  may  in  each  case  specifically  direct.     Whenever  the 

it  Sections  19  and  20,  Regulation*  *8  Sections  '21  and  22,  Regulations 

of  June  20,  1908.  <>f  June  20,  1908. 
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secretary  of  the  interior  so  directs  the  Indian  agent  will  cause 
a  description  of  the  land  with  necessary  information,  to  be 
posted  at  his  office,  and  so  far  as  practicable  on  the  bulletin 
board  at  the  courthouse  of  each  county  within  the  territory 
occupied  by  the  Five  Civilized  Tribes,  and  also  at  the  office  of 
each  district  agent,  for  a  period  of  not  less  than  thirty  days; 
and  sealed  bids  for  the  purchase  of  any  such  land  will  be 
received  at  the  office  of  the  district  agent  of  the  district  in 
which  the  land  is  situate  until  two  o'clock  p.  m.,  of  the  day 
on  which  the  bids  are  to  be  opened,  and  the  bids  will  be  pub- 
licly opened  immediately  after  that  hour  at  the  office  of  the 
district  agent.  All  bids  shall  be  enclosed  in  a  sealed  envelope 
on  which  must  be  plainly  written,  "Bid  for  Indian  Lands," 
and  the  date  bids  will  be  opened  must  be  indorsed  on  the 
envelope.  The  envelope  must  not  disclose  the  description  of 
the  land.  Neither  the  Indian  agent  nor  any  employee  con- 
nected with  the  Indian  service  will  be  allowed  to  prepare  any 
bid  or  to  assist  in  the  preparation  thereof.  Each  bid  must  be 
accompanied  by  a  duly  certified  check  on  some  solvent  bank, 
for  the  use  of  the  grantors,  payable  to  the  United  States  Indian 
agent.  Union  Agency,  for  ten  per  cent,  of  the  amount  bid  as  a 
guaranty  for  the  faithful  compliance  by  the  bidder  with  his 
proposition.  If  the  bid  is  accepted  and  the  successful  bidder 
shall  fail,  within  ten  days  from  the  receipt  of  notice  of  the 
acceptance  of  his  bid,  to  comply  with  the  terms  thereof  such 
certified  check  will  be  forfeited  to  the  use  of  the  owner  or 
owners  of  the  land  unless  within  thirty  days  after  the  date  of 
opening  bids  the  secretary  of  the  interior  shall  order  otherwise. 
The  right  to  reject  any  or  all  bids  is  reserved. 

Sec.  2039.     District  agents  to  inspect  lands  before  sale — Ap- 
praisement of  lands  before  sale. 

Each  tract  of  land  posted  or  offered  for  sale,  as  provided 
herein,  shall,  prior  to  the  date  bids  are  to  be  opened,  be  per- 
sonally inspected  and  appraised  at  its  full  value  by  the  Indian 
agent  at  Union  Agency,  or  such  officer  or  employee  as  he  may 
designate,  and  a  certificate  of  such  appraisement  by  the  officer 
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or  employee  making  the  appraisement  shall  be  sealed  and  not 
opened  until  immediately  alter  the  bids  received  for  that  par- 
ticular tract  of  land  are  opened.  The  appraisement  shall  not 
be  disclosed  to  any  person  prior  to  the  opening  of  bids  nor 
be  made  public  thereafter,  and  no  bid  less  than  the  appraised 
value  shall  be  considered.  All  cost  of  conveyancing  and  re- 
cording shall  be  at  the  expense  of  the  purchaser.  The  checks 
of  unsuccessful  bidders  shall  be  returned  at  the  earliest  pos- 
sible moment  when  properly  receipted  for  to  the  Indian  agent.19 

Sec.  2040.     Form  for  indorsement  on  the  order  removing  re- 
strictions. 

Upon  the  proper  consummation  of  a  sale  made  in  compli- 
ance with  the  directions  of  the  secretary  of  the  interior,  the 
Indian  agent,  or  other  officer  in  charge  of  the  Union  Agency, 
will  make  an  indorsement  upon  the  order  for  the  removal  of 
restrictions  from  the  land  sold,  using  the  following  form  : 

I  hereby  certify  that,  pursuant  to  the  above  order,  the  land 
described  therein  has  been  sold  in  compliance  with  the  directions 
of  the  secretary  of  the  interior,   and  that,  to  make  the  sale 

effective,  deed  for  said  land  from  said  allottee  to  ,  the 

purchaser,  was  executed  on ,  19 — .20 

Sec.  2041.     Form  for  indorsement  on  deed — Delivery  of  deed  to 
district  agent. 

The  Indian  agent,  or  other  officer  in  charge  of  the  Union 
Agency,  will  make  an  indorsement  upon  the  deed  also,  using 
the  following  form  : 

I  hereby  certify  that  the  land  conveyed  by  this  deed  lias  been 
sold  in  compliance  with  the  directions  of  the  secretary  of  the 
interior  pursuanl  to  the  order  dated  ,  19 — ,  for  the  re- 
moval of  restrictions  from  said  land. 

Such  deed  and  the  order  for  the  removal  of  restrictions,  thus 
indorsed,  shall,  after  proper  record  1  hereof  lias  been  made  at 

i»  Section  24,  Regulations  of  June  20  Section  25,  Regulations  of  .Iu»o 
20,  1908.  20,   1008 
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the  Union  Agency,  be  delivered  by  the  Indian  agent  to  the 
grantee.21 

Sec.  2042.    Duty  of  Indian  agent  as  to  disbursements  of  pro- 
ceeds— Terms  of  sale. 

The  proceeds  of  such  sales  shall  be  held  by  said  Indian  agent 
in  his  official  capacity,  and  be  disbursed  for  the  benefit  of  the 
respective  Indians  as  the  secretary  of  the  interior  may  direct 
in  each  case. 

When  the  secretary  of  the  interior  deems  it  to  be  to  the  best 
interest  of  the  allotee  he  will,  as  far  as  practicable  direct 
that  the  payment  for  the  land  sold  shall  be  part  cash  and  the 
balance  secured  by  a  first  mortgage  on  the  premises  conveyed, 
such  balance  to  be  paid  upon  such  terms  and  conditions  as  may 
be  designated  in  each  case.22 

Sec.  2043.    Method  of  procedure  to  procure  oil  and  gas  and 
other  mineral  leases  on  restricted  lands. 

Oil  and  gas  and  other  mineral  leases  requiring  the  approval 
of  the  secretary  of  the  interior  shall  be  made  for  a  period  of 
five  years  from  the  date  of  the  approval  thereof  by  the  secre- 
tary of  the  interior  and  as  much  longer  thereafter  as  oil,  gas 
or  other  mineral  is  found  in  paying  quantities;  all  leases  shall 
be  executed  upon  forms  prescribed  herein. 

All  leases  shall  be  in  quadruplicate,  and,  with  the  papers 
required,  shall  be  filed  within  thirty  days  from  and  after  the 
date  of  execution  by  the  lessor  with  the  United  States  Indian 
agent  at  Union  Agency,  Muskogee,  Okla. 

The  act  of  Congress  approved  March  one,  nineteen  hundred 
and  seven  (35  Stat.  L.,  1015),  provides: 

The  filing  heretofore  or  hereafter  of  any  lease  in  the  office 
of  the  United  States  Indian  agent,  Union  Agency,  Muskogee, 
Indian  Territory,  shall  be  deemed  constructive  notice. 

2i  Sections  26  and  27,  Regulations  --  Sections  28  and  29,  Regulations 

of  June  20,   1908.  of  June  20,  1908. 
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Allotees  are  permitted  to  execute  leases  after  formal  appli- 
cation for  allotment  has  been  accepted. 

No  person,  firm  or  corporation  will  be  allowed  to  lease, 
within  the  territory  occupied  by  the  Five  Civilized  Tribes,  for 
the  purpose  of  producing  oil  or  gas,  more  than  1,800  acres  of 
land  in  the  aggregate. 

Oil  and  gas  leases  shall  be  accompanied,  when  filed,  with 
application,  made  under  oath,  on  blank  described,  Form  B ; 
leases  for  other  mineral  purposes  shall  be  accompanied  by 
application  on  Form  L.  These  applications  shall  state  specific- 
ally with  what  other  persons,  firms,  or  corporations  the  lessee 
is  interested,  either  directly  or  indirectly,  in  oil  or  gas  or 
other  mineral  leases  of  lands  in  the  Five  Civilized  Tribes.  The 
department  in  every  case  reserves  the  right  at  any  time  to 
make  further  inquiry  as  to  the  standing  and  business  ability 
of  any  prospective  lessee.23 

Sec.  2044.     Method  of  procedure  by  corporation  to  obtain  an 
oil  or  gas  or  other  mineral  lease. 

Where  the  lessee  is  a  corporation,  its  first  application  must 
be  accompanied  by  a  sworn  statement  of  its  proper  officer, 
showing : 

(a)  The  total  number  of  shares  of  the  capital  stock  actually 
issued,  and  specifically  the  amount  of  cash  paid  into  the  treasury 
on  each  share  sold;  or,  if  paid  in  property,  state  kind,  quantity 
and  value  of  the  same  paid  per  share. 

(6)  Of  the  stock  sold  how  much  per  share  remains  unpaid  and 
subject  to  assessment. 

(c)  How  much  cash  the  company  has  in  its  treasury  and  else- 
where, and  from  what  sources  it  was  received. 

(fl)  What  property,  exclusive  of  cash,  is  owned  by  the  com- 
pany,  and  its  value. 

(c)  What  the  total  indebtedness  of  the  company  is,  and  spe- 
cifically tin-  nature  of  its  obligations. 

2a  Sections  1  to  6,  Revised  Regula- 
tions,   April    20,    1908.      Reoromul 

gated   June   20,    1!)()H. 
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Subsequent  applications  of  corporations  should  show  briefly 
the  aggregate  amounts  of  assets  and  liabilities. 

Corporations,  with  their  first  application,  shall  file  one  cer- 
tified copy  of  articles  of  incorporation,  and,  if  a  foreign  cor- 
poration, evidence  showing  compliance  with  local  corporation 
laws ;  also  a  list  showing  officers  and  stockholders,  with  post- 
office  addresses  and  number  of  shares  held  by  each.  State- 
ments of  any  changes  of  officers  or  any  changes  in  or  additions 
of  stockholders  shall  be  furnished  to  the  Indian  agent  on 
January  first  of  each  year,  and  at  any  other  time  when  re- 
quested ;  affidavits  may  be  required  of  individual  stockholders 
setting  forth  in  what  companies  or  with  what  persons  or  firms 
they  are  interested  in  oil  or  gas  mining  leases  or  lands  in  the 
Five  Civilized  Tribes,  and  whether  they  hold  such  stock  for 
themselves  or  in  trust.  Evidence  shall  also  be  given — in  a 
single  affidavit  (see  Form  E) — by  the  secretary  of  the  com- 
pany, or  by  the  president,  showing  authority  of  officers  to 
execute  lease,  bond  and  other  papers.24 

Sec.  2045.     Procedure  where  lessor  is  a  minor — Heirs  of  al- 
lotted land  must  join. 

Where  lessor  is  a  minor  there  must  be  filed — 

(a)  Certified  copy  of  letters  of  guardianship. 

(b)  Certified  copy  of  court  orders  authorizing  and  confirming 
lease. 

(c)  Proof  of  age  of  minor,  preferably  affidavit  of  parent  or 
parents. 

Lessee  must  procure  and  file  with  each  lease  an  affidavit  of 
the  Indian  lessor,  made  before  a  United  States  commissioner, 
Indian  agent,  county  or  district  judge,  Federal  judge  or  clerk 
of  a  Federal  court,  showing  that  lease  was  understood  by  the 
lessor,  and  what,  if  any,  the  bonus  agreements  are,  etc.  (See 
Form  D,  Sec. ,  prescribed,  which  also  covers  lessee's  affi- 
davit of  bonus  and  no  development.) 

-4  Sections  7  and  8,  Revised  Regu- 
lations, April  20,  190S.  Repromul- 
gated  June  20,  1908. 
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Except  to  prevent  loss  or  waste,  leases  of  undivided  inher- 
ited lands  will  be  approved  only  in  cases  where  all  the  heirs 
join  in  the  lease,  and  must  be  accompanied  by  satisfactory 
proof  that  the  lessors  are  the  only  heirs  of  the  deceased 
allotee.  Minor  heirs  can  lease  or  join  adult  heirs  in  leasing 
only  through  guardians  under  order  of  court.  Proof  of  heir- 
ship shall  be  given  upon  Form  F,  found  at  the  close  of  this 
chapter. 

If  probate  or  other  court  proceedings  have  established  the 
heirship  in  any  case,  or  the  land  has  been  partitioned,  certified 
copy  of  final  order,  judgment,  or  decree  of  the  court  will  be 
accepted  in  lieu  of  Form  F,  mentioned  above.25 

Sec.  2046.  Bond  to  be  furnished  by  lessees — Indian  agent  may 
require  further  information,  when — Effect  of 
failure  to  bond  by  lessee. 
Lessees  are  required  to  furnish  with  each  oil  or  gas  lease, 
to  be  filed  at  the  time  the  lease  is  presented,  a  bond  upon 
Form  C,  with  two  or  more  sureties,  or  with  a  surety  company 
duly  authorized  to  execute  bonds.  Such  bond  shall  be  in 
amount  as  follows :  For  leases  covering  forty  acres  and  less  than 
eighty,  one  thousand  dollars;  for  those  covering  eighty  acres 
and  less  than  one  hundred  and  twenty,  one  thousand  five  hun- 
dred dollars ;  for  those  covering  one  hundred  and  twenty  acres 
and  not  more  than  one  hundred  and  sixty  acres,  two  thousand 
dollars;  and  for  each  forty-acre  tract  or  fractional  part  thereof 
above  one  hundred  and  sixty  acres,  an  additional  amount  of 
five  hundred  dollars:  Provided,  however,  that  a  lessee  shall 
be  allowed  to  file  one  bond,  Form  H — series  nineteen  hundred 
and  eight,  covering  all  leases  to  which  they  are  or  may  become 
parties  instead  of  a  separate  bond  in  each  case,  said  bond  to 
be  in  the  penal  sum  of  fifteen  thousand  dollars,  covering  all 
such  leases  to  which  theynow  are  or  may  hereafter  become 
parties,  in  lieu  of  the  separate  bond  as  above  prescribed. 
The  riglit  is  specifically  reserved  to  increase  the  amount  of 

28  Sections  t),   in  and   11.    Revised      sc<.   S<>c.  as  to  amendment  of 

Regulations  of  April  20,   1908.     Re-      Sec.  10. 

promulgated,    June    20,     1908.       But 
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any  such  bond  above  the  sum  named  in  any  particular  case 
where  the  secretary  of  the  interior  deems  it  proper  to  do  so. 
Bonds  covering  other  mineral  leases  shall  be  in  such  sum  as 
may  be  fixed  by  the  secretary  of  the  interior. 

The  Indian  agent  at  Union  Agency,  or  other  Government 
officer  having  the  matter  in  charge  or  under  investigation, 
may,  at  any  time,  either  before  or  after  approval  of  a  lease, 
call  for  and  secure  any  additional  information  desired  to 
carry  out  the  purpose  of  these  regulations,  and  such  informa- 
tion shall  be  furnished  within  the  time  specified  in  the  request 
therefor. 

When  a  lessee  fails  to  furnish,  within  the  time  specified, 
papers  necessary  to  put  his  lease  and  bond  in  proper  form  for 
consideration,  the  Indian  agent  at  Union  Agency  is  directed 
to  forward  such  lease  immediately  for  disapproval.26 

Sec.  2047.     The  amount  of  royalties  required  to  be  paid  on  oil 
leases — Increase  of. 

(a)  The  minimum  rate  of  royalty  on  oil  on  and  after  May 
first,  nineteen  hundred  and  eight,  shall  be  twelve  and  one-half 
per  cent,  of  the  gross  proceeds  of  the  oil  produced  from  leased 
premises,  and  payment  shall  be  made  at  the  time  of  sale  or 
removal  of  oil. 

(&)  Any  lease  approved,  delivered  or  assigned  since  October 
fourteen,  nineteen  hundred  and  seven,  wherein  the  royalty  on 
oil  is  less  than  twelve  and  one-half  per  cent.,  may,  with  the 
approval  of  the  secretary  of  the  interior,  be  subject  to  all 
rights,  privileges,  conditions  and  terms  of  the  lease  form  ap- 
proved and  issued  by  the  secretary  of  the  interior  April  twenty, 
nineteen  hundred  and  eight,  the  same  as  if  written  therein  at 
length,  and  any  of  the  terms  and  conditions  in  said  executed 
lease  in  conflict  with  the  terms  and  conditions  of  said  lease 
form  of  April  twenty,  nineteen  hundred  and  eight,  will  be 
revoked  and  canceled,  on  and  in  consideration  that  owner  of 
said  lease  stipulate  in  writing  to  increase  the  royalty  on  oil 
therein  to  twelve  and  one-half  per  cent,  of  the  gross  proceeds. 

26  Sections  12,  13  and  14,  Revised   Regulations  of  April  20,  1908.     Re- 
promulgated,   June   20,    1908. 
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(c)  If  the  owner  of  any  lease  mentioned  above  in  b  shall  fail 
to  stipulate  in  writing  for  the  increase  of  royalty  to  twelve 
and  one-half  per  cent.,  the  rate  of  royalty  for  said  lease  shall, 
on  and  after  May  first,  nineteen  hundred  and  eight,  be  twelve 
and  one-half  per  cent.,  and  said  lease  shall  be  free  from  any 
further  increase  in  the  rate  of  royalty  on  oil,  but  shall  not  have 
the  rights,  privileges,  conditions  and  terms  of  the  lease  form 
approved  and  issued  by  the  secretary  of  the  interior  April 
twenty,  nineteen  hundred  and  eight,  until  said  stipulation  is 
filed. 

(d)  If  the  owner  of  a  lease  delivered  prior  to  October  four- 
teen, nineteen  hundred  and  seven,  wherein  the  royalty  on  oil 
is  less  than  twelve  and  one-half  per  cent.,  stipulates  in  writing 
within  eight  years  from  the  date  of  said  lease  to  increase  the 
royalty  on  oil  for  said  lease  to  twelve  and  one-half  per  cent., 
and  shall  show  that  he  has  notified  the  lessor  in  writing,  said 
lease  shall  thereafter  have  all  the  rights,  privileges,  conditions 
and  terms  of  the  lease  form  approved  and  issued  April  twenty, 
nineteen  hundred  and  eight,  the  same  as  if  written  therein  at 
length,  and  any  of  the  terms  and  conditions  of  said  lease  as 
originally  executed  in  conflict  with  the  terms  and  conditions 
of  said  lease  form  of  April  twenty,  nineteen  hundred  and 
eight,  will  thereby  be  revoked  and  canceled. 

(e)  In  all  cases  notice  in  writing  must  be  given  by  owner  of 
lease  to  owner  of  leased  land  of  intention  to  increase  royalty  on 
oil  and,  in  consideration  thereof,  obtain  the  benefits  of  the  lease 
form  approved  by  the  secretary  of  the  interior  April  twenty, 
nineteen  hundred  and  eight,  and  stipulation  of  owner  of  lease 
agreeing  to  increase  of  royalty  on  oil  must  be  filed  with  the 
secretary  of  the  interior  on  or  before  eight  years  from  date  of 
execution  of  lease. 

(/)  Any  lease  heretofore  approved,  wherein  the  royalty  on 
oil  is  twelve  and  one-half  per  cent,  or  more,  may,  on  terms  and 
conditions  to  be  approved  by  the  secretary  of  the  interior,  at 
any  time  within  eight  years  from  date  of  the  lease,  and  before 
removal  of  restrictions,  be  made  subjed  to  the  terms,  condi- 
tions, rights  and  privileges  of  the  lease  form  approved  by  the 
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secretary  of  the  interior,  April  twenty,  nineteen  hundred  and 
eight,  as  though  the  terms  of  said  lease  form  were  written  in 
and  made  part  of  such  lease.27 

Sec.  2048.     Amount  of  royalties  on  gas-producing  well. 

From  and  after  July  one,  nineteen  hundred  and  seven,  the 
royalty  on  gas-producing  wells,  irrespective  of  whether  the 
leases  were  heretofore  or  shall  hereafter  be  approved,  shall  be 
as  follows : 

Where  the  capacity  of  a  well  is  tested  at  three  million  cubic 
feet  or  less  per  day  of  twenty-four  hours,  one  hundred  and 
fifty  dollars  per  annum  in  advance,  and  where  the  capacity 
is  more  than  three  million  cubic  feet  per  day,  fifty  dollars  for 
each  additional  one  million  cubic  feet  or  major  fraction 
thereof. 

The  capacity  of  wells  shall  be  determined,  under  the  super- 
vision of  the  secretary  of  the  interior,  before  utilized,  and 
annually  thereafter,  the  amount  of  royalty  to  be  based  on  such 
determination. 

"Where  the  lessee  desires  to  retain  the  gas-producing  priv- 
ilege of  any  well,  but  not  to  utilize  the  gas  for  commercial 
purposes,  he  shall  pay  an  annual  rental  of  fifty  dollars  in 
advance,  beginning  from  the  date  of  discovery  of  gas,  and  to 
be  paid  within  thirty  days  therefrom. 

Except  in  cases  of  emergency,  which  shall  not  exceed  ten 
days,  not  more  than  seventy-five  per  cent,  of  the  capacity  of 
any  gas  well  shall  be  utilized. 

Evidence  of  date  of  discovery  of  gas  wells  and  the  beginning 
of  utilization  must  be  properly  furnished  in  the  form  of  a 
sworn  statement. 

Where  wells  produce  both  oil  and  gas,  or  gas  alone  in 
limited  quantities,  or  gas  in  any  quantity  from  a  stratum 
which  also  produces  oil  or  salt  water  to  such  an  extent  that 
the  gas  is  unfit  for  domestic  purposes,  lessee  may  dispose  of 
such  gas  at  the  following  minimum  rates : 

=7  Section  15,  Kevised  Regulations  of  April   20,   1908.     Repromulgated, 
June  20,   1908. 
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For  drilling,  five  cents  per  foot  of  drilling  done,  or  a  flat 
rate  of  five  dollars  per  day. 

For  pumping,  one  dollar  per  month  for  each  well  pumped. 

For  other  purposes,  one  cent  per  thousand  cuhic  feet,  meas- 
ured through  standard  meter. 

For  gas  thus  disposed  of  lessee  will  pay  monthly,  in  the  same 
manner  as  other  royalties  are  paid,  supported  by  sworn  state- 
ments, such  percentage  of  the  gross  proceeds  received  from  the 
sale  of  gas  as  is  paid  under  the  same  lease  for  royalty  on  oil.28 

Sec.  2049.  The  amount  of  the  royalty  on  coal  and  asphaltum 
leases. 

The  royalty  on  coal  shall  not  be  more  than  eight  cents  per 
ton  of  two  thousand  pounds  of  mine  run,  or  coal  as  it  is  taken 
from  the  mines,  including  what  is  commonly  called  "slack." 

The  royalty  on  asphaltum  shall  not  be  less  than  ten  cents 
per  ton  of  two  thousand  pounds  on  crude  asphalt,  or  sixty 
cents  per  ton  on  refined  asphalt.29 

Sec.  2050.  How  royalty  for  gold,  silver,  iron,  shale,  limestone 
and  other  minerals  determined. 
Application  for  leasing  of  gold,  silver,  iron,  shale,  limestone, 
or  other  mineral  not  specified  in  these  regulations,  may  be 
submitted,  and  the  royalty  thereon  shall  be  fixed  after  a 
special  investigation  in  each  particular  case  by  the  secretary 
of  the  interior.30 

Sec.  2051.     How  royalties  are  to  be  paid. 

All  royalties,  rents  or  payments  due  under  leases  which  have 
been  or  may  be  approved  by  the  secret  ary  of  the  interior  shall 
be  paid  to  the  United  States  Indian  agent  at  Union  Agency, 
Muskogee,  Oklahoma,  or  to  such  other  person  as  may  be 
designated  by  the  secretary  of  the  interior,  for  the  benefit  of 
the  various  lessors,  or,  in  cases  of  minors  and  incompetents, 

^Section  in.  Revised  Regulations,  promulgated,  June  20,   1908   (Public 

April     20.      1908;      Repromulgated,  No.    140). 

.Fun..  20,   1908    (Public  No.   140)  B0  Section  19,  Revised  Regulations, 

29  Sections     17    and     is.     Revised  April     20,     L908.       Repromulgated, 

Regulations,      April    20,    1908.      Re-  June  20,  1908. 
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shall  be  deposited  as  hereinafter  specified.  No  royalties  on 
such  leases  shall  be  paid  by  the  lessee  direct  to  the  lessors  or 
their  representatives. 

All  remittances  to  the  United  States  Indian  agent  at  Union 
Agency  shall  be  made  in  New  York,  Chicago  or  St.  Louis  ex- 
change, except  that  where  same  cannot  be  procured,  post- 
office  or  express  money  order  will  be  accepted. 

Royalty  on  oil,  coal,  or  other  minerals  produced  in  each 
month  (except  yearly  payments  on  gas  wells  as  herein  men- 
tioned), shall  be  paid  on  or  before  the  twenty-fifth  day  of  the 
month  next  succeeding. 

With  the  consent  of  the  United  States  Indian  agent,  lessees 
may  make  arangements  with  the  purchasers  of  oil  for  the 
payment  of  the  royalty  to  the  United  States  Indian  agent  by 
such  purchasers,  but  such  arrangement,  if  made,  shall  not 
operate  to  relieve  lessees  from  the  responsibility  for  the  pay- 
ment of  the  royalty,  should  such  purchaser  fail,  neglect,  or 
refuse  to  pay  the  royalty  when  it  becomes  due. 

"Where  lessees  avail  themselves  of  this  privilege,  division 
orders,  permitting  the  pipe  line  companies  or  other  purchasers 
of  the  oil  to  withhold  the  royalty  interest,  shall  be  executed 
and  forwarded  to  the  Indian  agent  for  approval  before  wells 
are  brought  in,  as  pipe  line  companies  are  not  permitted  to 
accept  or  run  oil  from  Indian  leases  until  after  the  approval 
of  division  orders  showing  that  the  lessee  has  a  lease  regu- 
larly approved  and  in  effect.31 

Sec.  2052.     Bonus  per  acre  required  to  be  paid  until  producing 
well  is  completed. 

In  oil  and  gas  leases  until  a  producing  well  is  completed  on 
leased  premises  and  in  other  mineral  leases  advance  royalties 
shall  be  paid  annually  in  advance  from  the  date  of  the  lease, 
as  follows :  fifteen  cents  per  acre  per  annum  for  the  first  and 
second  years :  thirty  cents  per  acre  per  annum  for  the  third 
and  fourth  years ;  seventy-five  cents  per  acre  for  the  fifth  year ; 

3i  Section  20,  Revised  Regulations,    April     20,     1908.       Repromulgated, 
June  20,  1908. 
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and  in  the  case  of  mineral  leases  other  than  for  oil  and  gas, 
seventy-five  cents  per  acre  annually  thereafter;  the  sums  thus 
paid  to  be  credited  on  the  stipulated  royalties. 

The  advance  royalty  for  the  first  year  shall  be  tendered  at 
the  time  of  the  filing  of  the  lease  in  the  office  cf  the  United 
States  Indian  agent  at  Union  Agency. 

On  all  mineral  leases  other  than  for  oil  and  gas,  when  the 
annual  advance  royalty  becomes  due  on  a  leased  tract  from 
which  minerals  are  being  produced,  the  lessee  will  not  be 
required  to  pay  the  advance  royalty  until  the  royalty  on  pro- 
duction during  the  month  within  which  the  advance  royalty 
falls  due  is  accounted  for ;  and  if  royalty  on  production  equals 
or  exceeds  the  advance  royalty,  it  will  be  accepted  as  covering 
both  items,  but  if  it  does  not  equal  the  advance  royalty  due, 
the  lessee  shall  include  the  difference  with  his  payment  on 
production.32 

Sec.  2053.     Requirements  as  to  operating  and  caring  for  oil 
and  gas  on  part  of  lessee. 

An  oil  or  gas  lessee  shall  drill  at  least  one  well  on  leasehold 
within  twelve  months  from  the  date  of  the  approval  of  the 
lease  by  the  secretary  of  the  interior,  or  may  delay  drilling 
said  well  for  not  exceeding  five  years  from  the  date  of  such 
approval  by  paying  to  the  United  States  Indian  agent,  Union 
Agency,  Muskogee,  Oklahoma,  for  the  use  and  benefit  of  lessor 
(subject  to  the  limitations  and  conditions  in  said  lease  con- 
tained), in  addition  to  said  advance  royalty  the  sum  of  one 
dollar  per  acre,  per  annum,  for  each  year  the  completion  of 
such  well  is  delayed,  payable  on  or  before  the  end  of  each 
year.  The  lessee  may  be  required  to  drill  and  operate  wells 
to  offset  paying  wells  on  adjoining  tracts  and  within  three 
hundred  feet  of  the  dividing  line. 

Sworn  reports  accompanying  each  royalty  remittance  shall 
be  made  by  each  lessee  within  twenty-five  days  from  flic  close 
of  each  monlli   for  the  month   preceding,  covering  ;ill   opera- 

82  Section  22.     Relations,  April    20,    1008,    Repromulgated,   June    20, 
1008. 
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tions,  whether  there  has  been  production  or  not,  except  that 
where  division  orders  have  been  approved  and  the  royalty 
paid  by  the  pipe  line  company  or  other  purchaser  of  oil,  lessees 
need  not  make  monthly  reports  direct. 

A  lessee  may  include  within  one  sworn  statement  all  leases 
upon  which  there  is  no  production  or  upon  which  dry  holes 
have  been  drilled. 

Quarterly  reports,  whether  or  not  oil  royalty  is  paid  by 
pipe  line  company  or  other  purchaser,  shall  be  made  by  each 
lessee  within  twenty-five  days  after  December  thirty-first, 
March  thirty-first,  June  thirtieth,  and  September  thirtieth  of 
each  year,  upon  forms  provided,  showing  manner  of  opera- 
tions and  total  production  during  such  quarter. 

Sworn  reports  of  gas  wells  shall  be  made  both  when  dis- 
covered and  when  utilized. 

All  royalties,  rents,  or  payments  accruing  under  any  lease 
made  for  or  on  behalf  of  any  minor  or  incompetent  shall  be 
deposited  by  the  Indian  agent  or  other  Government  officer  to 
whom  paid,  to  the  credit  of  the  guardian  or  curator  of  such 
minor  or  incompetent,  in  some  national  bank  or  banks  desig- 
nated by  the  commissioner  of  Indian  Affairs,  and  may  be 
withdrawn  therefrom  by  such  guardian  or  curator,  with  the 
consent  of  the  United  States  Indian  agent,  in  sums  not  exceed- 
ing fifty  dollars  per  month  unless  otherwise  ordered  by  the 
court.  Sums  in  excess  of  fifty  dollars  per  month  may  be  with- 
drawn on  order  of  the  proper  court  and  not  otherwise.  Such 
designated  banks  shall  furnish  satisfactory  bonds,  to  be  ap- 
proved by  the  secretary  of  the  interior,  guaranteeing  the  safe 
care  and  custody  of  the  funds  so  deposited. 

Operations  upon  land  covered  by  any  lease  requiring  the 
approval  of  the  secretary  of  the  interior  are  not  permitted 
until  after  such  lease  is  regularly  approved,  delivered  and 
official  notice  thereof  given. 

Lessees  shall  not  be  allowed  to  drill  within  two  hundred 
feet  of  the  division  lines  between  lands  covered  by  their  leases 
and  adjoining  lands,  except  in  cases  where  wells  on  adjoining 
tracts  are  drilled  at  a  less  distance,  in  which  case  lessees  may 
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offset  suck  wells  by  drilling  at  an  equal  distance  from  the  line ; 
and  provided,  further,  that  in  cases  where  the  dimensions  of 
leased  tracts  do  not  permit  drilling  two  hundred  feet  from  the 
lines,  wells  may  be  drilled  at  points  halfway  between  lines 
which  are  four  hundred  feet  or  less  apart. 

Lessees  shall  agree  to  allow  the  lessors  and  their  agents,  or 
any  authorized  representative  of  the  interior  department,  to 
enter,  from  time  to  time,  upon  and  into  all  parts  of  the  leased 
premises  for  the  purposes  of  inspection,  and  shall  further 
agree  to  keep  a  full  and  correct  account  of  all  operations  and 
make  reports  thereof,  as  herein  required,  and  their  books  and 
records  showing  manner  of  operations  and  persons  interested 
shall  be  open  at  all  times  for  the  examination  of  such  officers 
of  the  department  as  shall  be  instructed  in  writing  by  the 
secretary  of  the  interior  to  make  such  examination. 

Lessees  or  operators  using  natural  gas  for  outside  illumina- 
tion, or  in  connection  with  operations  carried  on  under  ap- 
proved oil  and  gas  leases  covering  lands  within  the  territory 
of  the  Five  Civilized  Tribes,  are  required  to  uae  the  device 
known  as  a  "storm  burner,"  or  other  burner  consuming  not 
more  than  fifteen  cubic  feet  of  gas  per  hour.  Such  lamps 
shall  not  be  lighted  earlier  than  five  o'clock  in  the  afternoon 
and  shall  be  extinguished  not  later  than  eight  o'clock  each 
morning,  and  not  more  than  four  such  lights  shall  be  used  in 
drilling  one  well.  Stopcocks  shall  be  placed  on  all  pipes  used 
for  conveying  gas  to  burning  devices  of  any  character,  and 
the  gas  shall  be  shut  off  at  all  times  when  not  in  use.  Boilers 
using  gas  for  fuel  shall  have  smokestacks  or  chimneys  not  less 
than  twelve  feet  in  height. 

Operators  upon  approved  leases  within  the  territory  of  the 
Five  Civilized  Tribes  are  required  to  use  all  possible  diligence 
to  prevent  any  unnecessary  waste  of  natural  £as.  Operators 
in  possession  of  any  gas  well  shall,  williin  five  days  after  gas- 
bearing  sand  or  rock  is  penetrated,  shut  in  and  confine  such 
gas  in  the  well  except  so  much  of  the  product  as  can  be  util- 
ized. Lessees  or  operators  shall  pay  to  the  United  States 
Indian  agent  at  Union  Agency,  Muskogee,  Oklahoma,  the  sum 
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of  ten  dollars  per  day  for  each  well  during  the  time  such  well 
or  wells  are  allowed  to  go  uncontrolled  or  uncared  for,  un- 
avoidable accidents  excepted,  and  a  failure  on  the  part  of  the 
lessees  or  operators  to  prevent  a  waste  of  gas  will  further 
subject  the  lease  to  cancellation  by  the  secretary  of  the  in- 
terior after  due  notice. 

In  cases  where  oil-bearing  strata  are  found  at  a  greater 
depth  than  gas-bearing  sand,  packers  and  two  strings  of  casing 
shall  be  used,  so  that  waste  of  the  gas  from  the  first  sand  shall 
be  prevented,  thereby  securely  shutting  in  and  preserving  the 
gas. 

A  lessee  producing  crude  oil  or  natural  gas  within  the  ter- 
ritory of  the  Five  Civilized  Tribes  shall  at  time  of  abandoning 
a  well  securely  plug  the  same,  so  as  to  effectually  shut  off  all 
water  from  the  oil-bearing  stratum,  or  in  the  manner  required 
by  the  laws  of  the  State  of  Oklahoma.  Upon  the  abandon- 
ment of  a  well  in  which  no  oil  or  gas-bearing  stratum  is 
encountered,  lessee  shall  fill  the  bottom  of  the  hole  solidly  for 
at  least  twenty-five  feet  with  sand  pumpings,  gravel  and  pul- 
verized rock ;  immediately  on  top  of  such  filling  shall  be 
seated  a  dried  pine  plug  of  not  less  than  two  feet  in  length 
and  of  a  diameter  of  not  less  than  one-fourth  inch  less  than 
the  inside  diameter  of  the  casing ;  upon  this  plug  another 
filling  of  at  least  twenty-five  feet  of  sand  pumpings  or  other 
mineral  substance  shall  be  made,  upon  which  there  shall  be 
seated  a  dried  pine  plug,  and  the  well  again  filled  for  at  least 
twenty-five  feet  with  similar  filling  material ;  after  the  casing 
has  been  drawn  from  such  well  there  shall  be  immediately 
seated  at  the  point  where  such  casing  was  seated  a  cast-iron 
ball,  or  tapered  wooden  plug  at  least  two  feet  in  length,  the 
diameter  of  which  •ball  or  the  top  of  which  plug  shall  be 
greater  than  that  of  the  hole  below  the  point  where  such 
casing  was  seated,  and  above  such  ball  or  plug  such  well  shall 
be  solidly  filled  with  the  aforesaid  filling  material  for  a  dis- 
tance of  at  least  fifty  feet;  and  the  hole  shall  then  be  closed 
or  marked.  Or  such  abandoned  well  may  be  plugged  in  the 
manner  required  by  the  laws  of  the  State  of  Oklahoma.    Every 


1531  SALE   AND   LEASE   OF   RESTRICTED   LANDS.  §  2053 

lessee  or  operator  shall  pay  to  the  United  States  Indian  agent, 
Union  Agency,  Muskogee,  Oklahoma,  for  the  use  and  benefit 
of  lessor,  the  sum  of  ten  dollars  per  day  for  each  well  drilled 
during  the  time  such  well  remains  uncapped  or  unplugged  as 
herein  provided. 

Lessees  shall  provide  proper  tankage,  of  suitable  shape  for 
accurate  measurement,  into  which  all  production  of  crude  oil 
shall  be  conducted  direct  from  wells  through  pipes  or  other 
closed  connections.  Where  a  lease  covers  a  homestead  and 
surplus  lands  and  such  surplus  lands  are  sold,  separate  tank- 
age must  be  supplied  for  the  homestead  tracts  and  oil  ex- 
tracted therefrom  reported  separately.  If  the  contents  of  such 
tanks  are  disposed  of  in  any  manner  other  than  to  a  purchaser 
to  whom  a  division  order  has  been  approved,  or  removed  from 
the  leased  premises,  accurate  measurement  shall  first  be  made 
and  the  production  reported  and  royalty  thereon  paid  to  the 
United  States  Indian  agent  in  the  usual  manner. 

In  cases  of  emergency,  where  the  capacity  of  new  wells  is 
such  that  lessees  are  unable  immediately  to  provide  proper 
tankage,  production  may  be  conducted  to  open  ponds,  or 
earthen  tanks,  but  in  no  case  shall  any  embankment  exceed 
fifteen  feet  in  height.  Such  ponds  or  tanks  shall  be  so  con- 
structed as  to  minimize  the  danger  of  overflow  or  collapse,  or 
damage  to  crops  or  adjacent  property. 

Crude  oil  run  into  earthen  tanks  in  cases  of  emergency,  as 
indicated  above,  shall  be  allowed  to  remain  in  such  earthen 
1  linkage  for  a  longer  period  than  fifteen  days,  except  that 
where  lessees  desire  to  so  store  their  oil,  and  after  it  has  been 
properly  gauged  and  royalty  paid  thereon,  such  tankage  may 
be  used  when  so  constructed  as  to  remove  all  reasonable 
danger  of  fire,  overflow  and  damage  to  other  property.  The 
right  is  reserved  to  supervise  the  construction  of  earthen 
tanks  where   deemed  necessMry. 

Oil  to  he  temporarily  held  or  stored  in  earthen  tankage  must 
be  run  from  the  wells  into  receiving  tanks  capable  of  accurate 
measurement,  and  then  gauged  before  being  turned  into 
earthen  tankage. 
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Oil  shall  not  be  sold  to  a  pipe  line  company  until  a  division 
order  is  filed  as  hereinbefore  provided.  Should  the  lessee  de- 
sire to  sell  oil  or  remove  it  from  the  leased  premises  in  any- 
other  manner,  such  sale  or  removal  shall  not  be  made  until 
authorized  by  the  Indian  agent.  Lessee  or  his  representative 
shall  actually  be  present  when  oil  taken  under  division  orders 
is  run  by  pipe  line  companies,  and  lessee  shall  be  responsible 
for  the  correct  measurement  and  report  of  oil  so  run ;  other- 
wise, the  approval  of  division  order  may  be  revoked. 

Whenever  operators  desire  to  secure  from  allotted  lands 
timber  for  rigs,  transmission  of  power,  foundations,  or  for 
any  other  purpose,  they  must  first  obtain  the  consent  of  the 
allotee  and  properly  compensate  the  owner  of  the  timber 
therefor. 

Lessees  shall  keep  a  true  and  correct  record  of  each  weU 
drilled,  including  a  complete  log  made  at  the  time  of  drilling, 
and,  whenever  requested  by  properly  authorized  officers  of  the 
interior  department,  shall  furnish  a  copy  of  such  record  and 
log,  duly  certified. 

Lessees  are  required,  when  so  requested,  to  file  a  plat  of 
their  leases  showing  exact  locations  of  all  producing  oil  or  gas 
wells,  dry  wells,  proposed  locations,  tanks,  power  houses, 
pumping  stations,  etc.  Such  plats,  when  desired,  should  also 
show  locations  of  dry  or  producing  wells  upon  adjoining 
tracts,  so  far  as  known  to  lessee. 

Lessees  are  not  permitted  to  locate  either  tanks  or  wells 
within  two  hundred  feet  of  any  building  used  as  a  dwelling, 
granary,  or  shelter  for  stock,  except  where  actually  necessary 
to  offset  wells  upon  adjoining  tracts. 

All  "B.  S."  or  refuse  from  tanks  or  wells  shall  be  drained 
off  into  proper  receptacles,  at  a  safe  distance  from  the  tanks, 
wells,  or  buildings,  to  the  end  that  it  may  be  disposed  of  by 
being  burned  or  transported  from  the  premises;  but  in  no 
case  shall  it  be  permitted  to  flow  over  the  surface  of  the 
land  to  the  injury  of  any  surrounding  property  or  to  the 
pollution  of  any  stream.     Salt  water  or  any  other  product 
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from  any  oil  or  gas  well,  not  marketable,  shall  not  be  per- 
mitted to  run  into  tanks  or  pools  used  for  watering  stock.33 

Sec.  2054.     Procedure  where  lease  is  assigned. 

(a)  No  lease  or  any  interest  therein,  by  working  or  drilling 
contract  or  otherwise,  or  the  use  of  such  lease,  shall  be  sublet, 
assigned  or  transferred,  directly  or  indirectly,  without  the  con- 
sent of  the  secretary  of  the  interior;  and  if  at  any  time  the 
secretary  of  the  interior  is  satisfied  that  the  provisions  of  any 
lease,  or  that  any  of  the  regulations  heretofore  or  that  may  be 
hereafter  prescribed  have  been  violated,  he  reserves  authority 
to  terminate  the  lease  in  the  manner  therein  provided,  and  the 
lessor  shall  then  be  entitled  to  take  immediate  possession  of  the 
land. 

(b)  All  leases  hereafter  approved,  or  any  interest  therein,  may 
be  assigned  or  transferred  with  the  approval  of  the  secretary 
of  the  interior,  it  being  understood  that,  to  secure  such  ap- 
proval the  proposed  assignee  need  only  be  qualified  to  hold 
such  a  lease  under  the  existing  rules  and  regulations,  and 
furnish  a  bond  Avith  responsible  surety  to  the  satisfaction  of 
the  secretary  of  the  interior,  conditioned  for  the  faithful  per- 
formance of  the  covenants  and  conditions  of  said  lease. 

(c)  In  all  leases  heretofore  approved  where  the  royalty  on  oil 
is  now  less  than  twelve  and  one-half  per  cent.,  if  the  lessee  at 
any  time  within  eight  years  from  the  date  of  the  lease  shall 
consent  to  increase  said  royalty  on  oil  to  twelve  and  one-half 
per  cent,  of  the  gross  proceeds,  said  lease  shall  thereafter  be 
subject  to  and  have  all  the  rights,  privileges  and  terms  in  the 
lease  form  approved  by  the  secretary  of  the  interior,  April 
twenty,  nineteen  hundred  and  eight,  and  be  assignable  as  pro- 
vided in  h  hereof. 

07)  If  the  present  owner  of  a  lease  heretofore  approved,  in 
which  the  royalty  on  oil  is  less  than  Iwelve  and  one-half  per 
cent.,  will  qo1   stipulate  to  increase  such   royalty  to  twelve  and 

one-half  per  cent,  of  the  gross  proceeds  produced,  and   the 

88  Sections  23  to  38,  inclusive,  Re  vised    Regulations,   April    20,    1008. 
Repromulgated,  June  20,   1908. 
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owner  of  said  lease  should  hereafter  desire  to  transfer  or 
assign  the  same,  then  said  owner  shall  make  application  to 
the  Indian  agent,  stating  the  reasons  for  the  proposed  assign- 
ment, and  when  such  application  is  approved  by  said  agent, 
formal  assignment  papers  in  quadruplicate  may  be  entered 
into  and  filed  with  the  Indian  agent  for  transmission  to  the 
secretary  of  the  interior.  The  acceptance  by  the  proposed 
assignee   and   consent   of  the   surety   company   shall   be   filed 

on    the    form    prescribed    herein,    "G,"    Sec.    ,    herein. 

Financial  showing  and  other  papers  as  required  from  an  orig- 
inal lessee  must  be  furnished  by  the  assignee,  and  the  parts 
of  the  lease  distributed  to  the  lessee  and  lessor  shall  be  re- 
turned for  indorsement.  No  assignment  under  this  regulation 
(39<2)  shall  be  allowed  without  notice  first  having  been  given 
to  the  lessor  of  the  application  to  assign.34 

Sec.  2055.    Method  of  cancellation  of  leases. 

"Where  a  lessee  makes  an  application  for  the  cancellation  of 
an  approved  lease,  all  royalties  or  rentals  due  up  to  the  date 
of  the  application  for  cancellation  must  be  paid  before  such 
application  will  be  considered,  and  the  parts  of  the  lease  de- 
livered to  the  lessor  and  the  lessee  should  be  surrendered.35 

Sec.  2056.  Departmental  forms  for  procedure  for  oil  and  gas 
mining  leases. 
Applications,  leases  and  other  papers  must  be  upon  farms 
prepared  by  the  department,  and  upon  application  the  Indian 
agent  at  Muskogee,  Oklahoma,  will  furnish  prospective  lessees 
with  such  forms  at  a  cost  of  one  dollar  per  set.  Copies  of  such 
forms  are  printed  herewith. 

Set  1. 
Form  A.     Oil  and  gas  lease. 

Form  B.     Application  for  oil  and  gas  lease,  including  financial 
showing. 

34  Section    39a,     Revised    Regula-  »5  Section  40,  Revised  Regulations, 

tions,  April  20,  1908.  Repromul-  April  20,  1908.  Repromulgated, 
gated,  June   20,   1908.  June  2u,  1908. 
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Form  C.     Bond. 

Form  D.     Affidavit  of  Indian  lessor,  proof  of  bonus,  etc. 

Form  E.     Authority  of  officers  to  execute  papers. 

Form  F.     Proof  of  heirship. 

Form  G.     Assignment. 

Form  H.     $15,000  bond. 

Form  I.       Stipulation  increasing  oil  royalty  and  extending  term 

of  lease. 
Form  J.       Stipulation  increasing  oil  royalty,  extending  term  of 
lease  and  rescinding  regulations  of  October  14,  1907. 
Form  K.     Lessor's  consent  to  extension  of  term  of  lease. 

Set  2. 

Form  L.  Application  for  mineral  lease,  other  than  oil  and  gas. 

Form  M.  Coal  and  asphalt  lease. 

Form  N.  Lease  for  minerals  other  than  oil  and  gas  or  coal  and 

asphalt. 

Form  O.  Agricultural  lease. 

Form  P.  Grazing  lease. 

Form  Q.  Affidavit  of  personal  surety  to  accompany  bond.36 

Sec.  2057.  Procedure  where  restrictions  have  been  or  may  be 
removed — Leases  executed  before  removal  of 
restrictions. 

(a)  On  and  after  January  first,  nineteen  hundred  and  eight, 
all  leases  of  any  description  whatever  executed  by  an  allotee 
of  the  Five  Civilized  Tribes  on  land  from  all  of  which  the 
restrictions  against  alienation  had  been  removed  before  such 
execution,  may  be  executed  without  any  provision  for  ref- 
erence to  or  supervision  by  the  secretary  of  the  interior  or  any 
official  of  the  department  of  the  interior;  and  the  Indian 
agent  shall  refuse  to  accept  for  consideration  any  lease  exe- 
cuted after  January  first,  nineteen  hundred  and  eight,  covering 
land  from  all  of  which  restrictions  had  been  removed  before 
such  execution. 


86  Section  41,  Revised  Regulations,   April    20,    1008. 
-.  ,  for  these  forms. 


See    Sees. 
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(b)  All  leases  executed  before  the  removal  of  restrictions 
against  alienation,  on  land  from  all  of  which  restrictions  against 
alienation  shall  be  removed  after  such  execution,  if  such  leases 
contain  specific  provision  for  approval  by  the  secretary  of  the 
interior,  whether  now  filed  with  the  department  or  presented 
for  consideration  hereafter,  will  be  considered  and  acted  upon 
by  this  department  as  heretofore. 

(c)  All  leases  executed  and  approved  heretofore  or  hereafter 
on  land  from  all  of  which  restrictions  against  alienation  have 
been  or  shall  be  removed,  even  if  such  leases  contain  provisions 
authorizing  supervision  by  this  department,  shall,  after  such 
removal  of  restrictions  against  alienation,  be  operated  entirely 
free  from  such  supervision,  and  the  authority  and  power  dele- 
gated to  the  secretary  of  the  interior  in  said  leases  shall  cease, 
and  all  payments  required  to  be  made  to  the  United  States  Indian 
agent  shall  thereafter  be  made  to  lessor  or  the  then  owner  of 
said  land,  and  changes  in  regulations  thereafter  made  by  the 
secretary  of  the  interior  applicable  to  oil  and  gas  leases  shall 
not  apply  to  such  leased  land  from  which  said  restrictions  are 
removed,  except  where  a  bond  is  required  in  said  lease  it  shall 
be  furnished  with  responsible  surety,  unless  the  giving  of  said 
bond  is  waived  by  lessor  or  the  owner  of  the  land. 

(d)  In  event  restrictions  are  removed  from  a  part  of  the  land 
included  in  a  lease  for  oil,  gas  or  other  mineral  purposes,  the 
entire  lease  shall  continue  subject  to  approval  and  supervision 
of  the  secretary  of  the  interior,  and  all  royalties  thereunder 
shall  be  paid  to  the  Indian  agent  until  such  time  as  the  lessor 
and  lessee  shall  furnish  the  secretary  of  the  interior  satisfactory 
information  that  adequate  arrangements  have  been  made  to 
account  for  the  oil,  gas  or  mineral  upon  the  restricted  land 
separately  from  that  upon  the  unrestricted.  Thereafter  the 
restricted  land  only  shall  be  subject  to  the  supervision  of  the 
secretary  of  the  interior,  provided  that  the  unrestricted  portion 
shall  be  relieved  from  such  supervision  as  in  the  lease  or  regu- 
lations provided. 
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These  regulations  shall  be  applicable  to  leases  heretofore  made 
and  approved,  as  well  as  those  hereafter  entered  into,  except  as 
otherwise  provided.37 

Sec.  2058.  Method  of  procedure  for  agricultural  and  grazing- 
leases — Leases  not  to  be  longer  than  five  years 
— Lessees  required  to  furnish  bond. 

Allotees  other  than  of  full  blood  of  the  Creek  and  Cherokee 
nations,  who  desire  to  lease  for  terms  longer  than  five  years 
for  agricultural  purposes  and  one  year  for  grazing  purposes, 
are  required  under  existing  law  to  have  their  leases  approved 
by  the  secretary  of  the  interior.  Agricultural  and  grazing 
leases  for  shorter  terms  made  by  citizens  other  than  full- 
bloods  do  not  require  approval. 

Allotees  enrolled  as  full-blood  members  of  the  Choctaw, 
Chickasaw,  Creek,  Cherokee  and  Seminole  tribes  can  lease 
their  allotments  for  a  period  longer  than  one  year  only  with 
the  approval  of  the  secretary  of  the  interior,  and  their  home- 
steads only  in  case  of  their  inability,  on  account  of  infirmity 
or  age,  to  work  or  farm  them.  And  where  leases  are  submitted 
for  approval  covering  the  homestead  land  the  affidavit  of  a 
physician  or  other  satisfactory  evidence  must  be  furnished 
showing  the  inability  of  the  allotee  to  work  or  farm  his  home- 
stead and  the  reason  therefor. 

Agricultural  leases  from  full-bloods  will  not  be  made  for  a 
longer  period  than  five  years.  Agricultural  and  grazing  leases 
made  under  these  regulations  shall  be  upon  the  forms  pre- 
scribed herein. 

Tn  case  it  is  desired  to  lease  both  the  homestead  and  sur- 
plus of  the  full-blood  allotee,  separate  leases  shall  be  sub- 
mitted. 

All  lenses  shall  be  in  quadruplicate,  and,  with  the  papers 
required,  shall  be  filed  within  thirty  days  from  and  after  the 
date  of  execution  with  the  United  States  Indian  agent  at  Union 
Agency,  Muskogee,  Oklahoma. 

87  Sections    42;i    and    43,    Revised    Regulations,  April  20,  1008.    Repro- 
mulgated,   June  20,    1008. 
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The  Indian  agent  will  make  a  full  investigation  to  ascertain 
whether  an  allotee  comes  within  the  purview  of  the  law,  and 
in  case  of  a  lease  upon  homestead  lands  whether  it  will  be  to 
the  best  interests  of  the  allotee  to  lease  such  homestead,  and 
whether  the  consideration  named  in  the  lease  is  a  fair  one. 
He  will  also  ascertain  the  character  and  responsibility  of  the 
prospective  lessee. 

Lessees  shall  be  required  to  furnish  a  bond  executed  by  two 
or  more  sufficient  sureties,  each  of  whom  must  justify  under 
oath  to  an  amount  equal  to  the  entire  rental,  guaranteeing  the 
payment  of  all  rents  at  the  time  and  in  the  manner  specified 
in  the  lease  and  the  performance  of  all  covenants  and  agree- 
ments named  in  the  lease. 

The  lessee,  when  requested,  shall  furnish  any  additional  in- 
formation required  by  the  department.  The  general  rules 
herein  prescribed  for  oil  and  gas  leases  will  be  followed  so  far 
as  applicable  to  agricultural  and  grazing  leases,  particularly 
as  to  corporations. 

The  enforcement  of  these  regulations  in  the  field  and  the 
general  supervision  of  oil  and  gas  operations  thereunder  shall 
be  under  the  direction  of  the  commissioner  to  the  Five  Civil- 
ized Tribes  in  Oklahoma  after  July  first,  nineteen  hundred 
and  seven.38 

Sec.  2059.     Form  for  order  for  the  removal  of  restrictions. 
DEPARTMENT  OF  THE   INTERIOR. 

Washington,  D.  C, ,  19—. 

No. . 

Roll  No. . 


Whereas, ,  an  allotee  of  the  Nation,  has  made 

application  for  the  removal  of  restrictions  from  the  following 
described  land,  to-wit :  • 

Now,  Therefore,  I,  under  the  authority  vested  in  me  by  the 
act  of  Congress  approved  May  27,  1908  (Public  No.  140),  and 

as  Sections  44  to  48,  Revised  Regulations,    April    20,    1908.      Repro- 
mulgated,  June  20,  1908. 
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the  regulations  prescribed  thereunder,  hereby  remove  the  re- 
strictions from  said  above  described  land  without  conditions  con- 
cerning terms  of  sale  and  disposal  of  the  proceeds;  and  said 
removal   of   restrictions   to  be  effective  thirty   days   from   date 

hereof.  , 

Secretary  of  the  Interior. 
Sec.  2060.     Form  for  order  for  the  removal  of  restrictions. 

DEPARTMENT  OF  THE   INTERIOR. 

Washington,  D.  C,  ,  19—. 

No.  . 

Roll  No.  . 


"Whereas, ,  an  allotee  of  the  Nation,  has  made 

application  for  the  removal  of  restrictions  from  the  following 
described  land,  to-wit : . 

Now,  Therefore,  I,  under  the  authority  vested  in  me  by  the 
act  of  Congress  approved  May  27,  1908  (Public  No.  140),  and 
the  regulations  prescribed  thereunder,  hereby  remove  the  re- 
strictions from  said  above  described  land,  such  removal  of 
restrictions  to  become  effective  only  and  simultaneously  with  the 
execution  of  the  deed  by  said  allotee  to  the  purchaser  after  said 
land  has  been  sold  in  compliance  with  the  directions  of  the 
secretary  of  the  interior. 


Secretary  of  the  Interior, 


DEPARTMENT    OF    THE    INTERIOR,    UNITED    STATES 
INDIAN  SERVICE,  UNION  AGENCY. 

Muskogee,  Oklahoma, ,  19 — . 

T  hereby  certify  that,  pursuant  to  the  above  order,  the  land 
described  therein  has  been  sold  in  compliance  with  the  directions 
of  the  secretary  of  the  interior,   and   that,  to   make  the  sale 

effective,  deed  for  said  Land  from  which  allotee  to  ,  the 

purchaser,  was  executed  on  ,  19 — . 


United  States  Indian  Agent,  Union  Agency. 
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Sec.  2062.     Form  for  application  for  removal  of  restrictions.39 

To  the  Secretary  of  the  Interior: 

(Through  the  United  States  Indian  Agent,  Union  Agency.) 

I  hereby  make  application  for  the  removal  of  restrictions 
under  the  act  of  Congress  approved  May  27,  1908  (Public  No. 
140),  on  the  following  described  land,  to-wit : 

County  in  which  land  is  located . 

Name  . 

Post-office  address . 


Sex .     Age  —  — .     Poll  No.  . 

Citizen  of Nation, blood, . 

I  hereby  certify  that  the  following  application  is  correct,  and 
that  I  make  the  same  of  my  own  free  will  and  accord. 


Witness:  Applicant's  Signature. 


If  the  secretary  of  the  interior  shall  remove  the  restrictions 
from  all  or  part  of  the  above  described  land,  I  hereby  agree,  in 
consideration  of  such  removal,  to  abide  by  the  orders  of  the 
secretary  of  the  interior,  concerning  the  sale  of  the  land  and 
the  disposal  of  the  proceeds  for  my  benefit. 


State  of  Oklahoma,  County,  ss. : 

Before  me,  a  notary  public  in  and  for  said  county  and  State, 

on  this day  of ,  1 9 — ,  personally  appeared , 

to  me  known  to  be  the  identical  person  who  executed  the  within 

and  foregoing  instrument,  and  acknowledged  to  me  that 

executed  the  same  as free  and  voluntary  act  and  deed  for 

the  uses  and  purposes  therein  set  forth. 


Notary  Public. 

My  commission  expires  this day  of ,  19 — . 

[Form  A.     Approved  April  20,  1908.] 

39  This  application  must  be  made    in  duplicate  and  be  presented  to  the 
district    agent    of    the    district    in    which   the   applicant   resides. 
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Sec.  2063.     Form  for  oil  and  gas  mining  lease  upon  land  se- 
lected for  allotment,  Nation,  Oklahoma. 

This  Indenture  of  Lease,  made  and  entered  into  in  quad- 
ruplicate on  this day  of ,  A.  D.  19 — ,  by  and  be- 
tween     ,    of   ,    a    ,40    citizen    of    the    


Nation,  party  of  the  first  part,  hereinafter  designated  as  lessor, 
and ,  of ,  party  of  the  second  part,  hereinafter  des- 
ignated as  lessee,  under  and  in  pursuance  of  the  provisions  of 

the  act  of  Congress  approved  ,41  ,  "Witnesseth  : 

1.  The  lessor,  for  and  in  consideration  of  one  dollar,  the  re- 
ceipt whereof  is  acknowledged,  and  of  the  royalties,  covenants, 
stipulations  and  conditions  hereinafter  contained,  and  hereby 
agreed  to  be  paid,  observed  and  performed  by  the  lessee,  does 
hereby  demise,  grant,  lease  and  let  unto  the  lessee  for  the  term 
of  five  years  from  the  date  of  the  approval  hereof  by  the  sec- 
retary of  the  interior,  and  as  much  longer  thereafter  as  oil  or 
gas  is  found  in  paying  quantities,  all  the  oil  deposits  and  natural 
gas  in  or  under  the  following  described  tract  of  land,  lying  and 

being   within   the   county  of  ,    and    State   of   Oklahoma, 

to-wit :  The of  section ,  town- 
ship   ,  range ,  of  the  Indian  Meridian,  and  contain- 
ing    acres,  more  or  less,  with  the  exclusive  right  to  pros- 
pect for,  extract,  pipe,  store  and  remove  oil  and  natural  gas,  and 
to  occupy  and  use  so  much  only  of  the  surface  of  said  land  as 
may  reasonably  be  necessary  to  carry  on  the  work  of  prospecting 
for,  extracting,  piping,  storing  and  removing  such  oil  and 
natural  gas,  also  the  right  to  obtain  from  wells  or  other  sources 
on  said  land,  by  means  of  pipe  lines  or  otherwise,  a  sufficient 
supply  of  water  to  carry  on  said  operations,  and  also  the  right 
to  use,  free  of  cost,  oil  and  natural  gas  as  fuel  so  far  as  neces- 
sary to  the  development  and  operation  of  said  property. 

■»"U<T(.    insert    full-blood,    mixed-  mixed-blood    Creek   or   Creek    freed- 

Moo.!,  intermarried,  or  freedman,  as  man,  insert  "dime  30,  1902,  .'i2  Slat. 

shown  by   the  rolls   of   the  commis-  L.  f><>(>:"  and  it'  a  mixed-blood  Cher- 

sion   to  the    Five  Civilized  Tribes.  okee    or    Cherokee    freedman,    insert 

«  If    a     full-blood,    insert    "April  "July   1,   1902,  32  Stat.  L.  710." 
20,    1906,    :S4    Stat.    L.    137;"    if   a 


§  2063  merwine's  trial  of  title  to  land.  1542 

2.  The  lessee  hereby  agrees  to  pay  or  cause  to  be  paid  to  the 
United  States  Indian  agent,   Union  Agency,   Muskogee,   Okla., 

for  the  lessor,  as  royalty,  the  sum  of  per  cent,  of  the 

gross  proceeds  of  all  crude  oil  extracted  from  the  said  land,  such 
payment  to  be  made  at  the  time  of  sale  or  removal  of  the  oil. 
And  the  lessee  shall  pay  as  royalty  in  advance  on  each  gas- 
producing  well  utilized  otherwise  than  as  provided  herein,  where 
the  capacity  is  tested  at  three  million  cubic  feet  or  less  per  day 
of  twenty-four  hours,  one  hundred  and  fifty  dollars  per  annum, 
and  where  the  capacity  is  more  than  three  million  cubic  feet  per 
day,  fifty  dollars  for  each  additional  million  cubic  feet  or  major 
fraction  thereof.  The  lessor  shall  have  the  free  use  of  gas  for 
domestic  purposes  in  his  residence  on  the  leased  premises,  pro- 
vided there  be  surplus  gas  produced  on  said  premises  over  and 
above  enough  to  fully  operate  the  same.  Failure  on  the  part  of 
the  lessee  to  use  a  gas-producing  well,  which  cannot  profitably 
be  utilized  at  the  rate  herein  prescribed,  shall  not  work  a  for- 
feiture of  this  lease  so  far  as  the  same  relates  to  mining  oil,  but 
if  the  lessee  desires  to  retain  gas-producing  privileges,  lessee  shall 
pay  a  rental  of  fifty  dollars  per  annum  in  advance  on  each  gas- 
producing  well,  gas  from  which  is  not  marketed  or  not  utilized 
otherwise  than  for  operations  under  this  lease,  the  first  payment 
to  become  due  and  to  be  made  within  thirty  days  from  the  date 
of  the  discovery  of  gas. 

3.  Until  a  producing  well  is  completed  on  said  premises  the 
lessee  shall  pay  or  cause  to  be  paid  to  the  said  agent  for  lessor, 
as  advance  annual  royalty  on  this  lease,  fifteen  cents  per  acre  per 
annum,  annually,  in  advance,  for  the  first  and  second  years; 
thirty  cents  per  acre  per  annum,  annually,  in  advance,  for  the 
third  and  fourth  years;  and  seventy-five  cents  per  acre  per 
annum,  in  advance,  for  the  fifth  year ;  it  being  understood  and 
agreed  that  said  sums  of  money  so  paid  shall  be  a  credit  on  the 
stipulated  royalties. 

4.  The  lessee  shall  exercise  diligence  in  sinking  wells  for  oil 
and  natural  gas  on  land  covered  by  this  lease,  and  drill  at  least 
one  well  thereon  within  twelve  months  from  the  date  of  the 
approval  of  this  lease  by  the  secretary  of  the  interior,  and  on 
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failure  so  to  do,  this  lease  becomes  null  and  void:  Provided, 
however,  there  is  reserved  and  granted  to  the  lessee  the  right 
and  privilege  of  delaying  the  drilling  of  said  well  for  not  exceed- 
ing five  years  from  the  date  of  the  approval  of  the  lease  by  the 
secretary  of  the  interior  by  paying  to  the  United  States  Indian 
agent,  Union  Agency,  Muskogee,  Okla.,  for  the  use  and  benefit 
of  the  lessor  (subject  to  the  limitations  and  conditions  herein- 
after contained),  in  addition  to  said  advance  royalty,  the  sum  of 
one  dollar  per  acre,  per  annum,  for  each  year  the  completion  of 
such  well  is  delayed,  payable  on  or  before  the  end  of  each  year ; 
but  lessee  may  be  required  to  drill  and  operate  wells  to  offset 
paying  wells  on  adjoining  tracts  and  within  three  hundred  feet 
of  the  dividing  line. 

5.  The  lessee  shall  carry  on  development  and  operations  in  a 
workmanlike  manner,  commit  no  waste  on  the  said  land  and 
suffer  none  to  be  committed  upon  the  portion  in  his  occupancy  or 
use,  take  good  care  of  the  same  and  promptly  surrender  and 
return  the  premises  upon  the  termination  of  this  lease  to  lessor 
or  whomsoever  shall  be  lawfully  entitled  thereto,  unavoidable 
casualties  excepted;  shall  not  remove  therefrom  any  buildings 
or  permanent  improvements  erected  thereon  during  the  said 
term  by  the  said  lessee,  but  said  buildings  and  improvements 
shall  remain  a  part  of  said  land  and  become  the  property  of  the 
owner  of  the  land  as  a  part  of  the  consideration  for  this  lease, 
excepting  the  tools,  derricks,  boilers,  boiler  houses,  pipe  lines, 
pumping  and  drilling  outiits,  tanks,  engines,  and  machinery,  and 
the  casing  of  all  dry  or  exhausted  wells,  which  shall  remain  the 
property  of  the  lessee,  and  may  be  removed  at  any  time  prior  1o 
sixty  days  after  the  termination  of  the  lease  by  forfeiture  or 
otherwise ;  shall  not  permit  any  nuisance  to  be  maintained  on  the 
premises  under  lessee's  control,  nor  allow  any  intoxicating 
liquors  to  be  sold  or  given  away  for  any  purposes  on  such  prem- 
ises; shall  not  use  such  premises  for  any  other  purpose  than 
those  authorized  in  this  lease;  and  before  abandoning  any  well 
shall  securely  plug  the  same  so  as  effectually  to  shut  off  all  water 
from  the  oil-bearing  stratum,  or  in  the  manner  required  by  the 
laws  of  the  State  of  Oklahoma. 
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6.  The  lessee  shall  keep  an  accurate  account  of  all  oil  mining 
operations,  showing  the  sales,  prices,  dates,  purchasers  and  the 
whole  amount  of  oil  mined  or  removed;  and  all  sums  due  as 
royalty  shall  be  a  lien  on  all  implements,  tools,  movable  ma- 
chinery, and  all  other  personal  chattels  used  in  operating  said 
property,  and  upon  all  of  the  unsold  oil  obtained  from  the  land 
herein  leased,  as  security  for  payment  of  said  royalty. 

7.  The  lessee  may  at  any  time,  by  paying  to  the  Indian  agent 
all  amounts  then  due  as  provided  herein,  and  the  further  sum  of 
one  dollar,  surrender  and  cancel  this  lease  and  be  relieved  from 
all  further  obligations  or  liability  hereunder :  Provided,  if  this 
lease  has  been  recorded,  lessee  shall  execute  a  release  and  record 
the  same  in  the  proper  county  recording  office  :  Provided,  further, 
in  event  restrictions  are  removed  from  all  leased  premises,  the 
lessee  may  surrender  all  the  undeveloped  portion  thereof,  by 
paying  the  lessor  all  amounts  then  due  and  the  further  sum  of 
one  dollar,  which  surrender  shall  not  affect  the  terms  hereof  as 
to  each  producing  well  and  ten  acres  of  said  premises  as  nearly 
in  square  form  as  possible  next  contiguous  to  and  surrounding 
each  of  said  wells,  and  execute  and  record  a  cancellations  of  prem- 
ises surrendered. 

8.  This  lease  shall  be  subject  to  the  regulations  of  the  sec- 
retary of  the  interior,  now  or  hereafter  in  force,  relative  to  such 
leases,  all  of  which  regulations  are  made  a  part  and  condition  of 
this  lease :  Provided,  however,  that  no  regulations  made  after 
the  approval  of  this  lease,  affecting  either  the  length  of  term  of 
oil  and  gas  leases,  the  rates  of  royalty  or  payments  thereunder, 
or  the  assignment  of  leases,  shall  operate  to  affect  the  terms  and 
conditions  of  this  lease. 

9.  Upon  the  violation  of  any  of  the  substantial  terms  and  con- 
ditions of  this  lease,  the  secretary  of  the  interior  (or  lessor,  in 
event  restrictions  are  removed  as  provided  in  paragraph  12 
hereof)  shall  have  the  right,  at  any  time  after  thirty  days' 
notice  to  the  lessee  specifying  the  terms  or  conditions  violated, 
to  declare  this  lease  null  and  void,  and  the  lessor  shall  then  be 
entitled  and  authorized  to  take  immediate  possession  of  the  land. 
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10.  Before  this  lease  shall  be  in  force  and  effect  the  lessee 
shall  furnish  a  bond  with  responsible  surety  to  the  satisfaction  of 
the  secretary  of  the  interior,  conditioned  for  the  performance 
of  this  lease,  which  bond  shall  be  deposited  and  remain  on  file 
in  the  Indian  office. 

11.  Assignment  of  this  lease  or  any  interest  therein  may  be 
made  with  the  approval  of  the  Secretary  of  the  Interior,  it  being 
understood  that,  to  secure  such  approval  the  proposed  assignee 
need  only  be  qualified  to  hold  such  a  lease  under  the  rules  and 
regulations,  and  furnish  a  bond  with  responsible  surety  to  the 
satisfaction  of  the  secretary  of  the  interior,  conditioned  for  the 
faithful  performance  of  the  covenants  and  conditions  of  this 
lease. 

12.  In  event  restrictions  on  alienation  shall  be  removed  from 
all  leasehold  premises  described  above,  this  lease  shall  be  released 

from  the  supervision  of  the  secretary  of  the  interior,  such 
release  to  take  effect  without  further  agreement,  from  the  date 
such  restrictions  are  removed,  and  thereupon  the  authority  and 

power  delegated  to  the  secretary  of  the  interior  as  herein  pro- 
vided shall  cease,  and  all  payments  required  to  be  made  to  the 

United  States  Indian  agent  shall  thereafter  be  made  to  lessor 
or  the  then  owner  of  said  land;  and  changes  in  regulations 

thereafter  made  by  the  secretary  of  the  interior  applicable  to 
oil  and  gas  leases  shall  not  apply  to  this  lease. 

13.  Each  and  every  clause  and  covenant  of  this  indenture 
shall  extend  to  the  heirs,  executors,  administrators,  successors 
and  lawful  assigns  of  the  parties  hereto. 

14.  In  Witness  Whereof,  the  said  parties  have  hereunto 
subscribed  their  names  and  affixed  their  seals  on  the  day  and 
year  first  above  mentioned. 

Attest: 
[Seal.] 

Two  witnesses  to  execution  by  lessor: [Seal.] 

I  Seal.  I 


P.O. 
P.O. 
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P.O., 


P.  0.,  - 

State  of  Oklahoma,  — 
— ,  before  me,  - 
—  day  of 


-  County,  ss. : 

in  and  for  said  county  and  State, 

on  this day  of personally  appeared ,  to  me 

known  to  be  the  identical  person —  who  executed  the  within  and 

foregoing  lease  and  acknowledged  to  me  that  executed 

the  same  as free  and  voluntary  act  and  deed  for  the  uses 

and  purposes  therein  set  forth. 

My  commission  expires . 

DEPARTMENT  OF  THE  INTERIOR. 

OIL  AND  GAS  MINING 
LEASE. 

. NATION,   OKLA. 


TO 


DEPARTMENT  OF  THE  INTERIOR. 
UNITED  STATES  INDIAN  SERVICE, 

UNION  AGENCY. 

Muskogee,  Okla., ,  19— 

The  within  lease  is  forwarded 
to  the  commissioner  of  Indian 
Affairs,   with   recommendation 

that  it  be • 

See  my  report  of  even  date. 


OF 


Sec.    ,    Tp.    ,    Range 

,    in    the    Nation, 


Okla. 
Dated  — 
Expires 


-,  19- 

-,  19- 


United  States  Indian  Agent. 

OFFICE   OF    INDIAN   AFFAIRS. 

Washington,  D.  C, ,  19— 

Respectfully  submitted  to 
the  secretary  of  the  interior, 
with  recommendation  that  it  be 


ss. : 
Filed  for  record  this 
day  of ,  19 — ,  at 


Commissioner. 
Washington,  D.  C,  ,  19— 


o'clock,  —  m. 
By- 


Secretary  of  the  Interior. 
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[FORM  B. — One  Copy  to  Accompany  and  be  Filed  with 
each  Lease.] 

Sec.  2064.     Form  for  application  for  approval  of  oil  and  gas 
mining  lease. 

To  the  Secretary  of  the  Interior: 

,  of  ,  hereinafter  designated  as  the  applicant, 

hereby  applies  to  have  approved  the  accompanying  lease  em- 
bracing    acres  of  land  allotted  to  ,  of  ,  a 

citizen  of  the  Nation,  and  agrees  that  this  application 

shall  be  considered  a  part  of  the  lease  so  described. 

The  applicant  solemnly  swears  that  the  lease,  for  which  ap- 
proval is  requested,  is  taken  in  good  faith  in  the  interest  and 
for  the  exclusive  benefit  of  the  applicant,  and  not  for  speculation 
or  transfer,  or  as  agent  for.  or  in  the  interest  or  for  the  benefit 
of  any  other  person,  corporation,  or  association ;  that  no  other 
person,  corporation  or  association  has  any  interest,  present  or 
prospective,  directly  or  indirectly,  therein,  and  that  there  is  no 
understanding  or  agreement,  expressed  or  implied,  by  which  the 
land  leased,  or  any  interest  in  or  under  the  lease  by  working  or 
drilling  contract  or  otherwise,  is  to  be  used,  sublet,  assigned  or 
transferred,  without  the  consent  of  the  secretary  of  the  interior 
first  obtained,  but  that  it  is  taken  for  the  purpose  of  operation 
and  development  under  the  direction,  supervision,  and  control 
of  the  applicant,  except  as  herein  stated. 

In  addition  to  the  leases  in  the  name  of  the  applicant  for 
which  approval  is  requested,  the  affiant  solemnly  swears  that 
the  applicant  is  not  interested,  either  directly  or  indirectly,  in 
oil  or  gas  mining  leases  or  lands  in  the  Five  Civilized  Tribes, 
except  with  the  following  named  persons,  corporations,  or  asso- 
ciations, and  that  the  aggregate  of  all  these  interests,  together 
with  the  leases  held  by  the  applicant  alone,  is  not  more  than 
4,800  acres : 

Name   of   person,   corporation, 
or  association  with  whom  ap- 
plicant is  interested. 
Post-office  Address. 
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The  applicant  hereby  states  that  his  general  business  experi- 
ence for  the  past  five  years  has  been  as  follows:  


The  applicant's  financial  condition  at  this  time  is • 

It  is  further  stated  that  the  applicant's  resources  are  as  fol- 
lows :  — j   an(i  that 

he  has  available  at  least  $ for  the  development  of  the 

land  covered  by  said  lease. 

Where  the  applicant  is  a  corporation,  it  hereby  shows  that  at 

this  time  it  has  $ paid-up  capital,  and  $ in  its 

treasury  available  for  oil  and  gas  operations.42 

It  is  hereby  agreed  that  on  the  issue,  transfer  or  cancellation 
of  stock  of  corporations,  or  changes  in  officers,  prompt  reports 
will  be  made  thereof  as  required  by  the  regulations. 

The  books  and  accounts  of  the  applicant  covering  the  busi- 
ness to  be  carried  on  under  this  lease,  if  approved,  will  be  kept 
at ,  in  the  custody  of . 


References : 43 


P.  0.  ■ 
P.  0.  ■ 
P.  0. 


Executed  this day  of  ,  10 — ,  at 


Before  me,  a  notary  public  in  and  for  the  county  of , 

State  of  ,  personally  appeared  ,  who,  being  first 

duly  sworn  according  to  law,  deposes —  and  say —  that  the 
foregoing  application  was  signed  by  proper  authority  in  good 
faith  for  the  purposes  therein  stated,  and  that  the  statements 
made  therein  are  true  as verily  believe. 

[L.  S.] , 

My  commission  expires  .  Notary  Public. 

42  Corporations  shall  furnish  with  their  first  application  the  additional 
financial  showing  required  by  the  regulations. 

43  Bank  references  are  preferred. 
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[FORM  C,  Series  of  190S. — To  Accompany  Leases  Executed 
by  Allotees  of  the  Five  Civilized  Tribes.] 

Sec.  2065.     Form  for  bond. 

Know  All  Men  by  These  Presents,  that ,  of , 

as  principal — ,  and ,  of ,  as  suret — ,  are  held  and 

firmly  bound  UDto  the  United  States  of  America  in  the  sum  of 

dollars,   lawful   money   of   the   United    States,   for   the 

payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves, 
and  each  of  us,  our  heirs,  successors,  executors  or  administrators, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  cur  seals  and  dated  this  day  of  , 

19—. 

The  condition  of  this  obligation  is  such  that,  whereas  the  above 
bounden  ,  as  principal — ,  entered  into  certain  in- 
denture of  lease,  dated  ,  with  ,  for  the  lease  of 

a  tract  of  land  described  as  follows :  

and  located  in  the  Nation,  Oklahoma,  for  pur- 
poses for  the  period  of  five  years  from  the  date  thereof,  and  as 
much  longer  thereafter  as  oil  or  gas  is  found  in  paying  quan- 
tities on  said  land. 

Now,  if  the  above  bounden  shall  faithfully  carry  out 

and   observe  all  the  obligations   assumed  in  said  indenture   of 

lease  by  and  shall  observe  all  the  laws  of  the  United 

States  and  regulations  made,  or  which  shall  be  made  thereunder, 
for  the  government  of  trade  and  intercourse  with  Indian  tribes, 
and  all  the  rules  and  regulations  that  have  been,  or  may  be, 
lawfully  prescribed  by  the  secretary  of  the  interior  relative  to 
leases  executed  by  allotees  of  the  Five  Civilized  Tribes  in  Okla- 
homa, then  this  obligation  shall  be  null  and  void;  otherwise  to 
remain  in  full  force  and  effect. 

Signed  and  scaled  in  the  presence  of  . 

Witnesses : 44 

44  Two  witnesses  to  all  signatures. 
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1550 


P.  0., 


P.  0., 


P.  0., 


P.  0., 


P.  0. 


P.  0., 


P.  0., 


P.  0., 


as  to 


•     as  to 


as  to 


as  to 


[Seal.] 


[Seal.] 


[Seal.] 


[Seal.] 


Sec.  2065.    Form  for  back  of  bond. 

Department  of  the  Interior. 
BOND. 

OF 


Lessee  of 


In  the 


Nation, 


Oklahoma,  for  purposes 

dated ,  19—. 

Washington,  D.  C, ,  19—. 

Approved : 


Secretary  of  the  Interior. 
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[Form  D.— Series  1908.] 

Sec.  2066.    Form  for  affidavits  of  Indian  lessor  and  lessee, 
proof  of  bonus,  and  no  development. 

Must  in  all  cases  be  properly  executed  and  accompany  lease 

when  filed.] 

State  of  Oklahoma, County,  ss. : 

I,  ,  of ,  being  first  duly  sworn  according  to  law, 

state  upon  oath  that  I  am  more  than  years  of  age,  and 

that  under  date  of ,  19 — ,  I  made  an  oil  and  gas  mining 

lease  with  ,  covering  acres ;  that  said  lease  was 

read  over  and  fully  explained  to  me  at  the  time  that  I  signed 
same,  and  I  understand  the  nature,  contents  and  effect  thereof; 
that  I  made  said  lease  in  good  faith  for  the  purposes  therein 
specified,  and  now  join  in  the  application  of  the  lessee  for  its 
approval  by  the  secretary  of  the  interior. 

I  further  swear  that,  other  than  the  terms  of  the  lease  de- 
scribed, the  only  contract,  agreement  or  understanding  between 
myself  and  the  lessee  covering  additional  payments  made  or  to 
be  made  as  bonus  money,  or  any  other  consideration,  is  as 
follows : 

dollars  ($ )  as  bonus,  of  which  amount  I  ac- 
knowledge the  receipt  of  $ ,  the  balance,  if  any,  payable 

,  and  the  following  additional  agreement :  . 

I  further  state  that  I  have  satisfied  myself  as  to  the  value  of 
this  lease,  and  believe  that  the  amount  of  bonus  offered  me  as 
above  indicated  was  reasonable  and  proper  at  the  date  the  lease 
was  executed.  . 

Witnesses  to  mark: 


P.  0., 


P.O., 

(Where  lessor  does  not  speak  English,  interpreter  must  sign 
and  be  sworn  to  correctness  of  interpretation.) 


(Signature  of  interpreter. 
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Subscribed  in  my  presence  and  sworn  to  before  me  this 


day  of ,  19 — .     In  connection  therewith  I  certify  that  the 

above  affidavit  was  fully  explained  to  the  Indian  lessor,  and  I 
am  satisfied  that  said  lessor  fully  understands  the  nature  of  the 
lease  referred  to. . 

AFFIDAVIT  OF  LESSEE.45 

I, ,  of ,  being  first  duly  sworn  according  to  law, 

state  upon  oath  that  I  am  the  lessee  or  the  duly  authorized  agent 
of  the  lessee  in  the  above-described  lease ;  that  I  know  of  my  own 
personal  knowledge  that  the  only  bonus  to  be  paid  for  the 
execution  of  said  lease,  directly  or  indirectly,  by  the  lessee  to 

the  lessor  or  anyone  for  him  is  $ ,  of  which  $ has 

been  paid,   and  $ ,   payable  ,   and  that   the   other 

agreement  is  precisely  as  stated  by  the  lessor  above ;  that  there 
have  been  no  operations  or  drilling  for  oil  or  gas  by  the  lessee 
or  anyone  for  him  upon  the  said  premises  included  in  said  de- 
scribed lease,  and  that  said  lease  will  be  completed  under  the 
rules  of  the  secretary  of  the  interior  without  unnecessary  delay. 


Subscribed  and  sworn  to  before  me  this day  of 

19—.  


My  commission  expires  .  Notary  Public. 

[FORM  E.] 

Sec.  2067.     Form  for  evidence  showing  authority  of  officers  to 
execute  leases,  bonds  and  accompanying  papers.46 

Whereas,  is  duly  elected,  qualified  and  acting  presi- 
dent of ,  a  corporation  duly  organized  and  existing  under 

the  laws  of ;  and, 

45  Affidavit  of  Indian  lessor  should  be  sworn  to  before  a  United  States 
commissioner,  Indian  agent,  county  or  district  judge,  Federal  judge  or  clerk 
of  Federal  court.  Where  leases  are  executed  by  guardians  under  order  of 
court,  affidavit  of  lessor  may  be  executed  before  a  notary  public. 

«  To  be  executed  by  secretary  or  president— secretary  in  all  cases  where 
possible — and  in  every  case  to  have  corporate  seal  affixed. 
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Whereas,  is  the   duly   elected,   qualified   and   acting 

secretary  of  said  corporation ;  and, 

Whereas,  both  of  said  persons  were  president  and  secretary, 

respectively,  on  the day  of  ,  19—,  at  which  time 

they  executed  an  mining  lease  with  allotee  of 

certain  lands  in  the  Nation,  Oklahoma. 

Now,  Therefore,  I,  the  undersigned  of  said  corpora- 
tion, do  solemnly  swear  that  the  mining  lease  mentioned  above 
was  duly  and  regularly  entered  into  by  the  officers  of  said  cor- 
poration named,  by  and  under  the  authority  of  the  board  of 
directors  of  said  corporation,  and  in  accordance  with  the  by-laws 
thereof;  and,  further,  that  said  officers  were  duly  authorized  and 
empowered  on  behalf  of  the  corporation  named  to  execute  any 
and  all  bonds,  applications  or  other  papers  required  in  connec- 
tion with  said  mining  lease. 

I  further  certify  that  the  action  of  said  officers  in  executing 
the  papers  mentioned  on  behalf  of  said  corporation  binds  said 
corporation  to  a  full  and  complete  performance  of  any  and  all 
obligations  contained  therein. 

Dated  at this day  of ,  19—. 

[Corporate  Seal.]  


Subscribed  and  sworn  to  before  me  this day  of 

19—. 


My  commission  expires  .  Notary  Public. 

[Form  F.] 

Sec.  2068.     Form  for  proof  of  heirship. 

,  of  lawful  age,  being  first  duly  sworn  according  to 

law,  deposes  and  says  that  is  a  resident  of  the  


Nation,  Indian  Territory,  and  one  of  the  surviving  relatives 

and  heirs  at  law  of  —     — ,  who  was  a  citizen  of  the  

Nation;   that   the   said  departed   this   life   at   or   near 

,   Indian   Territory,   on  ,   being  years   <>!' 

age  at  the  time  of death. 
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The  affiant  further  swears  that  the  following  is  a  true,  cor- 
rect and  complete  statement  of  the  family  history  of  said 
decedent,  and  shows  who  are  the  sole  and  only  heirs  at  law: 

Was  the  deceased  allotee  married  or  single? . 

If  married,  give  name  of  husband  or  wife :  . 

If  married  more  than  once,  so  state,  giving  names : . 

Did  deceased  allotee  ever  have  any  children?  . 


If  deceased  allotee  had  children,  give  all  the  information 
called  for  in  the  following  blanks: 

Degree  _  _ 

Name  of  Child  Asa  Indian  Post  Office  Living  or  Dead  "  Dead 

Blood  Give  Date 


If  any  children  of  deceased  children,  fill  out  the  following 
Name  of  deceased  son  or  daughter 

Degree 
Name  of  Child  Age  Indian  Post  Office  Living  or  Dead  If  Dead 

Blood  Give  Date 


Name  of  deceased  son  or  daughter 

Name  of  Child  Age  Indian  Post  Office  Living  or  Dead  J.'0"""1 

Blood  Give  Date 
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Name  of  deceased  son  or  daughter 

Degree 
Name  of  Child  Age  Indian  Pott  Office  Living  or  Dead  If  Dead 

Blood  Give  Date 


Name  of  father  and  mother 

Degree 
Name  of  Father  Age  Indian  Port  Office  Living  or  Dead  If  Dead 

and  Mother  Blood  Give  Date 

Father 


Bother 


Names  of  brothers  and  sisters 

Name»  Degree 

of  Brother!  Brother  Age  Indian  Port  Office        Living  or  If  Dead 

or  Sisters  or  Sistar  Blood  Dead  Give  Date 


If  any  deceased  brothers  or  sisters  had  children,  fill  out  the 
following : 

Name  of  deceased  brother  or  sister 

Degree 
Name  of  Child  Age  Indian  Port  Office  Living  or  Dead  If  Dead 

Blood  Give  Date 


Name  of  deceased  brother  or  sister. 


Degree 
Indian 


Name  of  Child  Age  Indian  Pott  Office  Living  or  Dead  If  Dead 

Blood  Give  Date 
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Name  of  deceased  brother  or  sister 

Degree 
Name  of  Child  Age  Indian  Post  Office  Living  or  Dead  If  Dead 

Blood  Give  Date 


If  both  the  father  or  mother  of  the  decedent  are  dead,  and 
he  or  she  had  no  brothers  or  sisters,  give  the  information  called 
for  in  the  three  groups  of  blanks  following: 

Name  Degree 

of  Grandfather  Age  Indian  Post  Office  Living  or  Dead  If  Dead 

or  Grandmother  Blood  Give  Date 

Slaternal  Grandfather 


Haif-rnal  Grandmother 


Halemal  Grandfather 


Paternal  Grandaother 


Names  of  uncles  and  aunts 

Names  Degree 

of  Uncles  Uncle  Ago  Indian  Post  Office         Living  of  If  Dead 

and  Aunts  or  Aunt  Blood  Dead  Give  Date 


Name  of  deceased  uncle  or  aunt 

Degree 
Name  of  Child  Age  Indian  Post  Office  Living  or  Dead  If  Dead 

Blood  Give  Date 
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Name  of  deceased  uncle  or  aunt 

Decree 
Name  of  Child  Age  Indian  Post  Office  Living  or  Dead  If  Dead 

Blood  Give  Date 


Name  of  deceased  uncle  or  aunt 

Degree 
Name  of  Child  Age  Indian  Post  Office  Living  or  Dead  If  Dead 

Blood  Give  Date 


Did  the  decedent  leave  a  will  or  wills  disposing  of  any  part 
of  his  or  her  allotment  or  homestead  ? . 

If  the  decedent  was  a  Creek  citizen,  did  he  or  she  leave  any 
surviving  children  born  after  May  25,  1901?  . 


My  commission  expires .  Notary  Public. 

"We,  the  undersigned,  of  lawful  age,  being  first  duly  sworn 
according  to  law,  depose  and  say  that  we  fully  understand 
the  facts  and  statements  made  in  the  attached  and  foregoing 

affidavit  of  ;  that  we  are  personally  acquainted  with 

the  affiant  and  also  were  acquainted  with  said  ,  de- 
ceased, and  we  know  that  the  above  and  foregoing  shows  all 
of  the  heirs  of  said  deceased  allotee  who  have  any  interest, 
right,  or  title  in  his  or  her  allotment  or  homestead. 

P.O. 

Occupation 

P.O. 

Occupation 


§  2069  merwine's  trial  of  title  to  land.  1558 

Subscribed   and   sworn   to   before   me   this   day   of 

,  19-. 


My  commission  expires .  Notary  Public. 

(INDORSEMENT.) 

No.  


Nation. 


Proof  of  Heirship. 

[FORM  G. — Must  be  Executed  in  Quadruplicate.] 

Sec.  2069.    Form  for  assignment  of  an  oil  and  gas  lease. 

Whereas,   the  secretary  of  the  interior  has  heretofore  ap- 
proved an  oil  and  gas  mining  lease,  dated  ,  19 — ,  entered 

into  by  and  between  ,  lessee,  and ,  lessor,  covering 

the  following  described  land  in  the  Nation,  Oklahoma: 


Now,  Therefore,  for  and  in  consideration  of ($ ) 

dollars,  the  receipt  of  which  is  hereby  acknowledged,  the  said 

,  the  lessee  in  the  above-described  lease,  hereby  bargains, 

sells,   transfers,    assigns   and   conveys   right,   title   and 

interest  of  the  lessee  in  and  to  said  lease,  subject  to  the  approval 
of  the  secretary  of  the  interior,  to . 

In  Witness  Whereof,  the  said  lessee  has  hereunto  set 

hand  and  seal  this day  of ,  19 — . 


ACKNOWLEDGMENT  OF  INDIVIDUAL. 


ss. 


Be  it  remembered  that  on  this  day  came  before  me  the  under- 
signed   ,  within  and  for  the  ,  duly  commissioned 

and  acting  as  such,  to  me  personally  well  known,  and 

stated  that  executed  the  foregoing  and  annexed  instru- 
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men!  for  the  consideration  and  purposes  therein  mentioned  and 
set  forth ;  and  I  do  hereby  so  certify. 

"Witness  my  hand  and  seal  as  such on  this day 

of ,  19—.  , 


My  commission  expires 


ACKNOWLEDGMENT    OF    CORPORATION. 


ss. 


On  this day  of ,  A.  D.  19 — ,  before  me,  a 

within   and   for  the  and  aforesaid,   personally 

appeared and ,  to  me  personally  known,  who,  being 

by  me  duly  sworn,  did  each  say  that is  the presi- 
dent and is  the  secretary  of  ,  a  corporation,  and 

that  the  seal  affixed  to  the  foregoing  and  annexed  instrument  is 
the  corporate  seal  of  said  corporation,  and  that  said  instrument 
was  signed  and  sealed  in  behalf  of  said  corporation  by  authority 
of  its  board  of  directors ;  and  said  ,  and  duly  ac- 
knowledged that  they  each  had  in  their  said  official  capacities 
executed  the  foregoing  instrument  as  the  act  and  deed  of  the 
said  company  for  the  consideration  and  purposes  therein  men- 
tioned and  set  forth. 

Witness  my  hand  and  official  seal  this day  of , 

19-.  , 


My  commission  expires 


ACCEPTANCE    BY   ASSIGNEE. 

The  assignee  in  the  above  and  foregoing  assignment,  made 
subject  to  the  approval  of  the  secretary  of  the  interior,  hereby 
accepts  such  assignment  and  agrees  to  fulfill  all  the  obligations, 
conditions  and  stipulations  in  said  described  indenture  of  lease, 
when  assigned,  and  the  rules  and  regulations  of  the  secretary  of 
the  interior,  so  far  as  applicable  thereto,  and  to  furnish  proper 
bond  guaranteeing  a  faithful  compliance  with  said  lease  and  this 
agreement. 
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In   Witness   Whereof,   the  said  assignee   lias   hereunto   set 
hand  and  seal  this day  of ,  19 — . 


CONSENT    OF    SURETY.48 

The ,  of ,  surety  for on  the  bond  accom- 
panying the  lease  above  described,  hereby  consents  to  the  assign- 
ment and  transfer  of  said  lease  as  above  made  . 

Dated  at  ,  this day  of  ,  19 — . 


Department  of  the  Interior, 

Washington,  D.  C, ,  19—. 

Approved : 

Secretary. 

[FORM  H.— Series  of  1908.] 
Sec.  2070.     Form  for  bond. 

Know  All  Men  by  These  Presents,  that ,  of , 

as   principal — ,   and  ,   as  suret — ,   are  held   and   firmly 

bound  unto  the  United  States  of  America  in  the  sum  of  fifteen 
thousand  ($15,000)  dollars,  lawful  money  of  the  United  States, 
for  the  payment  of  which,  well  and  truly  to  be  made,  we  bind 
ourselves  and  each  of  us,  our  heirs,  successors,  executors,  admin- 
istrators or  assigns,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  day  of  , 

19—. 

48  If  bond  accompanying  the  original  lease  is  to  remain  in  full  force  and 
effect,  it  must  be  specifically  so  stated  in  the  consent  of  surety  company. 

The  consent  of  the  surety  company  need  only  be  executed  on  the  original 
copy  of  the  assignment. 
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The  condition  of  this  obligation  is  such   that,   whereas,  the 

above  bounden ,  as  principal — ,  ha —  heretofore  and  may 

hereafter  enter  into  oil  and  gas  raining  leases  with  allotees, 
members  of  the  Five  Civilized  Tribes  in  Oklahoma,  of  various 
dates  and  periods  of  duration,  covering  the  lands  described  in 
such  leases,  which  leases  have  been  or  may  hereafter  be  approved 
by  the  secretary  of  the  interior  and  the  identification  of  which 
herein  is  expressly  waived  by  both  the  principal —  and  suret — 
hereto. 

Now,  if  the  above  bounden,  shall  faithfully  carry  out 

and  observe  all  the  obligations  assumed  in  said  indentures  of 

lease  to  which  is  now  or  may  hereafter  become  a  party, 

and  shall  observe  all  the  laws  of  the  United  States  and  regula- 
tions made  or  which  shall  be  made  thereunder  for  the  govern- 
ment of  trade  and  intercourse  with  Indian  tribes,  and  all  regu- 
lations that  have  been  or  shall  hereafter  be  lawfully  prescribed 
by  the  secretary  of  the  interior  relative  to  oil  and  gas  mining 
leases  executed  by  allotees  of  the  Five  Civilized  Tribes,  and  the 
development  thereof,  and  shall  in  all  particulars  comply  with 
the  provisions  of  said  leases  and  such  regulations,  then  this  obli- 
gation shall  be  null  and  void,  otherwise  to  remain  in  full  force 
and  effect. 


Signed  and  sealed  in  the  presence  of 

"Witnesses : 49 


P.  O. 


P.  0. 


P.  0. 


as  to  [Seal.] 


as  to  [Seal.] 


P.  0. 


49  Two  witnesses  to  all  signatures. 
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P.  0. 


P.  O. 


P.  0. 


P.  0. 


as  to  [Seal.] 


as  to  [Seal.] 


Sec.  2071.     Form  for  back  of  bond. 
Department  of  the  Interior, 
"Washington,  D.  C. 

Bond   of  ,   ,   ,   ,   covering   certain 

leases  entered  into  by with  allotees,  members  of  the  Five 

Civilized  Tribes,  of  various  dates. 

Date . 

Amount,  $ . 


Department  of  the  Interior, 
Washington,  D.  C. 

,19- 

Approved : 


Secretary. 

[FORM  I.— Series  of  1908.] 

Sec.  2072.    Form  for  stipulation  increasing  oil  royalty  and 
extending  term  of  lease. 

(To  be  executed  in  quadruplicate.) 

Whereas,  the   secretary  of  the  interior  has  heretofore  ap- 
proved an  oil  and  gas  mining  lease,  dated ,  19 — ,  entered 

into  by  and  between   ,  lessor,   and  .   lessee,    and 

wherein  the  oil  royalty  is  stipulated  to  be  ten  per  cent,  of  the 
gross  proceeds;  and, 
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"Whereas,   the   undersigned,   present   owner —  of  said   lease, 
willing  to  increase  the  royalty  on  oil  in  said  lease  to 


twelve  and  one-half  per  cent,  of  the  gross  proceeds,  on  condition 
that  the  term  of  said  lease  shall  be  extended  to  as  long  as  oil  or 
gas  is  found  in  paying  quantities,  and  that  said  lease,  when  ex- 
tended, shall  have  all  the  rights,  privileges,  conditions  and  terms 
of  the  lease  form  approved  and  issued  April  20,  1908,  by  the 
secretary  of  the  interior,  and  it  has  been  shown  to  the  secretary 
of  the  interior  that  the  owner —  of  said  lease  ha —  notified  the 
owner —  of  the  land  described  in  said  lease  of  willingness  to 
increase  said  royalty  on  oil  on  the  terms  and  conditions  hereof : 
Now,  Therefore,  the  owner —  of  said  lease,  on  the  terms  and 
conditions  herein  stated,  do —  hereby  agree  that  from  and  after 
the  date  hereof  the  oil  royalty  in  said  lease  shall  be  twelve  and 
one-half  per  cent,  of  the  gross  proceeds  from  the  said  real  estate 
therein  described;  for  and  in  consideration  thereof  the  term  of 
said  lease  shall  be,  and  the  same  is  hereby,  extended  to  as  long 
as  oil  or  gas  is  found  in  paying  quantities,  and  that  all  the  rights, 
privileges,  conditions  and  terms  of  the  lease  form  approved  and 
issued  April  20,  1908,  by  the  secretary  of  the  interior,  and  of 
this  contract,  are  made  a  part  of  said  lease  first  above  described, 
the  same  as  if  written  therein  at  length,  and  all  terms  and  con- 
ditions of  said  lease  as  originally  executed  in  conflict  with  the 
terms  and  conditions  hereof,  and  of  said  lease  form  approved 
April  20,  1908,  are  rescinded  and  canceled. 

In  Witness  Whereof,  the  undersigned  ha—  hereunto  set  h— 
hand—  and  seal—  this day  of ,  19—. 

(Signed)     . 

(Signed)   ,  — . 

State  of ,  County  of ,  ss. : 

Before  me,  a in  and  for  said  county  and  State,  on  this 

day  of ,  19 — ,  personally  appeared  ,  to  me 


known  to  be  the  identical   person   who  subscribed   the  name  of 

the  maker  thereof  to  the  foregoing  instrument  as  its ,  and 

acknowledged  to  me  that  he  executed  the  same  as  his  free  and 

voluntary  act  and  deed,  and  as  the  \'n'c  and  voluntary  act  and 
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deed  of  such  corporation,  for  the  uses  and  purposes  therein  set 

forth.  . 

My  commission  expires  . 

State  of  Oklahoma, County,  ss. : 

Before  me,  in  and  for  said  county  and  State,  on  this 

day  of ,  personally  appeared ,  to  me  known 

to  be  the  identical  person —  who  executed  the  within  and  fore- 
going instrument,  and  acknowledged  to  me  that executed 

the  same  as free  and  voluntary  act  and  deed  for  the  uses 

and  purposes  therein  set  forth. 


My  commission  expires  . 

Approved, ,  19 — ,  and  made  a  part  of  lease  dated 

above  described.  


Secretary  of  the  Interior. 


[FORM  J.— Series  op  1908.] 

Sec.  2073.  Form  for  stipulation  increasing  oil  royalty,  extend- 
ing term  of  lease,  and  canceling  regulation  of 
October  fourteenth,  nineteen  hundred  and  seven. 

(To  be  executed  in  quadruplicate.) 

"Whereas,  the  secretary  of  the  interior  has  heretofore  ap- 
proved an  oil  and  gas  mining  lease  dated ,  19 — ,  entered 

into   by  and  between  ,   lessor,   and  ,  lessee,   and 

wherein  the  oil  royalty  is  stipulated  to  be  ten  per  cent,  of  the 
gross  proceeds ;  and, 

Whereas,  the  undersigned,  the  present  owner —  of  said 
lease — ,  willing  to  increase  the  royalty  on  oil  in  said  lease  to 
twelve  and  one-half  per  cent,  of  the  gross  proceeds  on  condition 
that  the  term  of  said  lease  shall  be  extended  to  as  long  as  oil 
or  gas  is  found  in  paying  quantities,  and  that  said  lease,  when 
extended,  shall  have  all  the  rights,  privileges,  conditions  and 
terms  of  the  lease  form  approved  and  issued  April  20,  1908,  by 
the  secretary  of  the  interior,  and  that  the  stipulation  subjecting 


1565         SALE  AND  LEASE  OF  RESTRICTED  LANDS.       §  2073 

said  lease  to  the  regulations  of  June  11,  1907,  as  amended  Octo- 
ber 14,  1907,  be  revoked  and  canceled; 

And  it  has  been  shown  to  the  secretary  of  the  interior  that 
the  owner —  of  said  lease  ha —  notified  the  owner —  of  the  land 

described  in  said  lease  of  willingness  to  increase  said 

royalty  on  oil  on  the  terms  and  conditions  herein  stated: 

Now,  Therefore,  the  owner —  of  said  lease  on  the  terms  and 
conditions  herein  stated  do —  hereby  agree  that  from  and  after 
the  date  hereof  the  royalty  on  oil  in  said  lease  shall  be  twelve 
and  one-half  per  cent,  of  the  gross  proceeds  from  the  real  estate 
therein  described,  and  in  consideration  thereof  the  term  of  said 
lease  shall  be,  and  the  same  is  hereby,  extended  to  as  long  as  oil 
or  gas  is  found  in  paying  quantities,  and  that  all  the  rights, 
privileges,  conditions  and  terms  of  the  lease  form  approved  and 
issued  April  20,  1908,  by  the  secretary  of  the  interior,  and  of 
this  contract,  are  made  a  part  of  said  lease  first  above  described, 
the  same  as  if  written  therein  at  length,  and  all  the  terms  and 
conditions  of  said  lease  as  originally  executed  in  conflict  with 
the  terms  and  conditions  hereof  and  of  said  lease  form  approved 
April  20,  1908,  are  rescinded  and  canceled.  The  stipulation 
subjecting  said  lease  to  the  regulations  of  June  11,  1907,  as 
amended  October  14,  1907,  and  to  department  letter  of  Septem- 
ber 2G,  1907,  is  hereby  revoked  and  rescinded. 

In  Witness  Whereof,  the  undersigned  ha —  hereunto  set  h — 

hand —  and  seal —  this day  of ,  19 — . 

(Signed)     . 

(Signed)     . 

State  of ,  County  of ,  ss. : 

Before  me,  a in  and  for  said  county  and  State,  on  this 

day  of ,  19 — ,  personally  appeared  ,  to  me 

known  to  be  the  identical  person  who  subseribed  the  name  of  the 

maker  thereof  to  the  foregoing  instrument  as  its  ,  and 

aeknowledged  to  me  that  he  executed  Ihe  same  ;is  his   \'vc^  and 
voluntary  act  and  deed,  and  as  the  free  and  voluntary  act  and 
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deed  of  such  corporation,  for  the  uses  and  purposes  therein  set 

forth.  . 

My  commission  expires . 

State  of ,  County  of ,  ss. : 

Before  me,  in  and  for  said  county  and  State,  on  this 

day  of ,  personally  appeared ,  to  me  known 

to  be  the  identical  person —  who  executed  the  within  and  fore- 
going instrument,  and  acknowledged  to  me  that executed 

the  same  as free  and  voluntary  act  and  deed  for  the  uses 

and  purposes  therein  set  forth. 


My  commission  expires . 

Approved,   ,   19 — ,   and   made   a   part   of   lease  dated 

,  as  above  described. 


Secretary  of  the  Interior. 
[FORM  K.— Series  op  1908.] 

Sec.  2074.    Form  for  lessor's  consent  to  extension  of  term  of 
lease. 

(To  be  executed  in  quadruplicate.) 

Whereas,  the  secretary  of  the  interior  has  heretofore  ap- 
proved au  oil  and  gas  mining  lease  (No. ),  dated •, 

19 — ,  entered  into  by  and  between  ,  lessor,  and  , 

lessee,  and  wherein  the  oil  royalty  is  stipulated  to  be  ten  per 
cent,  of  the  gross  proceeds ;  and, 

Whereas,  the  undersigned,  the  present  owner  of  the  land 
covered  by  said  lease,  is  willing,  in  consideration  of  the  increase 
of  royalty  on  oil  to  twelve  and  one-half  per  cent,  of  the  gross 
proceeds,  that  the  term  of  said  lease  may  be  extended  to  as  long 
as  oil  or  gas  is  found  in  paying  quantities,  and  that  said  lease 
shall  have  all  the  rights,  privileges,  conditions  and  terms  of  the 
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lease  form  approved  and  issued  April  20,  1908,  by  the  secretary 
of  the  interior ;  and, 

Whereas,  the  present  owner —  of  said  lease  ha —  executed  a 
stipulation  agreeing  to  increase  the  royalty  on  oil  to  twelve  and 
one-half  per  cent,  upon  the  conditions  stated: 

Now,  Therefore,  the  owner —  of  said  land,  on  the  terms  and 
conditions  herein  stated,  do —  hereby  agree  that  said  lease  shall 
be,  and  the  same  is  hereby,  extended  to  as  long  as  oil  or  gas  is 
found  in  paying  quantities,  and  that  all  the  rights,  privileges, 
conditions  and  terms  of  the  lease  form  approved  and  issued 
April  20,  1908,  by  the  secretary  of  the  interior,  and  of  this 
contract  are  made  a  part  of  said  lease  first  above  described,  the 
same  as  if  written  therein  at  length,  and  all  terms  and  con- 
ditions of  said  lease  as  originally  executed  in  conflict  with  the 
terms  and  conditions  hereof,  or  of  said  lease  form  approved 
April  20,  1908,  are  rescinded  and  canceled. 

In  Witness  Whereof,  the  undersigned  ha—  hereto  set  h — 

hand —  and  seal —  this day  of ,  19 . 

(Signed) . 

(Signed) .. 

State  of ,  Countv  of 


ss. 


Before  me,  in  and  for  said  county  and  State,  on  this 

_  day  of ,  personally  appeared ,  to  me  known 


to  be  the  identical  person —  who  executed  the  within  and  fore- 
going instrument,  and  acknowledged  to  me  that executed 

the  same  as free  and  voluntary  act  and  deed  for  the  uses 

and  purposes  therein  set  forth. 


My  commission  expires  . 

Approved, ,  19—  and  mad.-  a  part  of  Lease  dated 

as  above  described  .  — 


Secretary  of  the  Interior. 
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[FORM  L. — One  Copyy  to  Accompany  and  be  Filed  "With 

Each  Lease.] 

Sec.  2075.    Form  for  application  for mining  lease  other 

than  oil  and  gas. 

To  the  Secretary  of  the  Interior: 

,   of  hereinafter   designated   as   the   applicant, 

desiring  to  procure  a  mining  lease  under  the  provisions 

of  existing  law  and  the  regulations  of  the  secretary  of  the  in- 
terior prescribed  thereunder,  hereby  applies  to  have  approved 

the  accompanying  lease,  embracing acres  of  land,  allotted 

to ,  of ,  a  citizen  of  the Nation,  Indian  Ter- 
ritory, and  agrees  that  this  application  shall  be  considered  a 
part  of  the  lease  so  described. 

The  applicant  solemnly  swears  that  the  lease  for  which  ap- 
proval is  requested  is  taken  in  good  faith  in  the  interest  and 
for  the  exclusive  benefit  of  the  applicant,  and  not  for  speculation 
or  transfer,  or  as  agent  for  or  in  the  interest  or  for  the  benefit 
of  any  other  person,  corporation,  or  association ;  that  no  other 
person,  corporation  or  association  has  any  interest,  present  or 
prospective,  directly  or  indirectly,  therein,  and  that  there  is  no 
understanding  or  agreement,  expressed  or  implied,  by  which 
the  land  leased,  or  any  interest  in  or  under  the  lease,  by  working 
or  operating  contract  or  otherwise,  is  to  be  used,  sublet,  assigned 
or  transferred  without  the  consent  of  the  secretary  of  the  in- 
terior first  obtained,  but  that  it  is  taken  for  the  purpose  of  oper- 
ation and  development  under  the  direction,  supervision  and 
control  of  the  applicant. 

The  applicant  hereby  affirms  fall  competence  as  to  business 
capacity,  financial  ability  and  experience  adequate  to  perform 
all  the  obligations  stipulated  in  the  lease  and  in  the  regulations 
of  the  department. 

In  addition  to  the  leases  in  the  name  of  the  applicant  for 
which  approval  is  requested  the  affiant  solemnly  swears  that  the 
applicant  is  not  interested,  either  directly  or  indirectly,  in  other 
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mining  leases  or  lands  in  the  Five  Civilized  Tribes,  except  with 
the  following  named  persons,  corporations,  or  associations : 

Name  of  person,  corporation  or  association 

with  whom  applicant  is  interested.  Post-office  address. 


The  applicant  hereby  states  that  his  general  business  experi- 
ence for  the  past  five  years  has  been  as  follows:  . 

Where  the  applicant,  or  any  officer  of  the  company  applying, 
has  had  actual  experience  in  operating  mineral  leases,  or  has 
producing  mining  properties,  such  facts  should  be  briefly  de- 
tailed:   . 

The  applicant's  financial  condition  at  this  time  is:  . 

Total  amount  of  estimated  assets:  $ . 

Total  amount  of  estimated  liabilities :  $ . 


It  is  further  stated  that  the  applicant's  resources  are  such  as 
to  furnish  ample  means  for  the  immediate  development  of  the 
lands  of  the  above-named  lessor,  and  that  the  applicant  lias 
available  at  least  $ for  such  purpose. 

Where  the  applicant  is  a  corporation,  it  hereby  shows  that  at 

this  time  it   has  $ paid-up   capital,   and  $ in   its 

treasury  for  mining  operations. 

And  it  is  hereby  agreed  that  on  the  issue,  transfer  or  cancel- 
lation of  stock  of  corporation  or  changes  in  officers  prompt 
reports  will  be  made  thereof  as  required  by  the  regulations. 

The  books  and  accounts  of  the  applicant  covering  the  business 
to  be  carried  on  under  this  lease,  if  approved,  will  be  kept  at 
,  in  the  custody  of . 

Executed  this  day  of ,  19 — ,  at . 


,  19—. 

Before  me,  a  notary  public  in  and  for ,  personally  :i|>- 

peared  ,   who,  being  first  duly  sworn   according   to   law, 

depose —  and  say —  that  the  foregoing  application  was  signed  by 
proper  authority  in  good  faith   for  the  purposes  therein  stated 
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and  that  the  statements  made  therein  are  true  as  verily 

believe — . 

[L.  S.]  , 

My  commission  expires .  Notary  Public. 


INDORSEMENTS.* 

We,  the  undersigned,  have  carefully  read  the  foregoing  appli- 
cation and  believe  the  statements  made  therein  to  be  true ;  we 
have  known  the  applicant,  or  the  officers  of  the  company  apply- 
ing, the  number  of  years  stated  below,  and  we  certify  to  the 
business  experience  and  financial  responsibility  of  the  applicant 
to  properly  develop  the  mineral  lands  of  the  above-named  lessor : 

I,  ,  being of  National  Bank  of  , 

have  known for years,  and  believe  that  he,  or  the 

corporation  he  represents,  can  command  means  to  the  amount  of 

* •  ■ , 

P.  0.  , 


Date  of  signature . 

I,   ,   being   (state   business)    of   ,    have 

known for years,  and  believe  that  he,  or  the  cor- 
poration he  represents,  can  command  means  to  the  amount  of 


P.  0.  

Date  of  signature 


*  Two  endorsements  are  required,  either  by  officers  of  two  national 
banks  or  by  an  officer  of  one  national  bank  and  the  manager  of  some  other 
commercial  enterprise  with  which  the  applicant  has  had  extensive  business 
relations. 

Corporations  with  their  first  application  shall  furnish  the  additional 
financial  showing  and  papers  required  by  the  regulations. 
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[FORM    M. — For  Allotees  of  the  Five   Civilized  Tribes.] 

TRANSFERABLE  ONLY  WITH  CONSENT  OF  THE 
SECRETARY  OF  THE  INTERIOR. 

Sec.  2076.     Form  for  coal  and  asphalt  mining  lease,  

Nation. 

("Write  all  names  and  addresses  in  full.) 

This  Indenture  of  Lease,  made  and  entered  into,  in  quad- 
ruplicate, on  this  day  of  ,  A.  D.   19 — ,  by  and 

between ,  of ,  part —  of  the  first  part,  and , 

, and ,  of, part —  of  the  second  part, 


under  and  in  pursuance  of  the  provisions  of  existing  law,  and 
the  rules  and  regulations  prescribed  by  the  secretary  of  the 
interior  relative  to  mining  leases  covering  the  lands  of  allotees 
of  the  Five  Civilized  Tribes. 

WITNESSETH:  That  the  part—  of  the  first  part,  for  and  in 
consideration  of  the  royalties,  covenants,  stipulations  and  con- 
ditions  hereinafter   contained   and  hereby  agreed  to  be   paid, 

observed  and  performed  by  the  part —  of  the  second  part, 

heirs,  executors,  administrators,  successors  or  assigns,  do  hereby 

demise,  grant  and  let  unto  the  part —  of  the  second  part, 

heirs,  executors,  administrators,  successors  or  assigns,  the  fol- 
lowing described  tract  of  land  lying  and  being  within  the 

Nation  and  within  Oklahoma,  to-wit :  , 

of  section  ,  of  township  ,  of  range  ,  of  the 

Indian  meridian,  and  containing  acres,  more  or  less,  for 

the  full  term  of years  from  the  date  hereof,  for  the  sole 

purpose  of  prospecting  for  and  mining  coal  and  asphalt;  the 
part —  of  the  second  part  to  occupy  so  much  only  of  the  surface 
of  land  as  may  be  reasonably  necessary  to  cary  on  the  work  of 
prospecting  for,  mining,  storing  and  removing  such  coal  and 
asphalt. 

In  consideration  of  the  premises  the  part—  of  the  second  pari 
hereby  agree —  and  bind , ,  heirs,  executors,  admin- 
istrators, successors  or  assigns,  to  pay,  or  cause  to  be  paid,  to 
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the  part —  of  the  first  part  as  royalties  the  sums  of  money  as 
follows,  to- wit : 

On  asphaltum  the  sum  of  ten  cents  per  ton  for  each  and  every 
ton  of  crude  asphalt  produced,  weighing  2,000  pounds,  or  the 
sum  of  sixty  cents  per  ton  on  refined  asphalt.  On  the  production 
of  all  coal  mined  under  this  lease  the  sum  of  eight  cents  per 
ton  of  2,000  pounds  on  mine  run,  or  coal  as  it  is  taken  from  the 
mines,  including  what  is  commonly  called  "slack." 

And  the  part —  of  the  second  part  further  agree —  and  bind 
, , heirs,  executors,  admininstrators,  succes- 
sors or  assigns,  to  pay,  or  cause  to  be  paid,  to  the  lessor — ,  as 
advanced  annual  royalty  on  this  lease,  the  sums  of  money  as 
follows,  to-wit:  Fifteen  cents  per  acre  per  annum,  in  advance, 
for  the  first  and  second  years ;  thirty  cents  per  acre  per  annum, 
in  advance,  for  the  third  and  fourth  years,  and  seventy-five 
cents  per  acre  per  annum,  in  advance,  for  the  fifth  and  each 
succeeding  year  thereafter  of  the  term  for  which  this  lease  is 
to  run,  it  being  understood  and  agreed  that  said  sums  of  money 
so  paid  shall  be  a  credit  on  the  stipulated  royalties  should  the 
same  exceed  such  sums  paid  as  advanced  royalty,  and,  further, 
that  should  the  part —  of  the  second  part  neglect  or  refuse  to 
pay  such  advanced  annual  royalty  for  the  period  of  sixty  days 
after  the  same  becomes  due  and  payable,  such  failure  or  refusal 
shall  work  a  forfeiture  hereof,  and,  after  ten  days'  notice  to  the 
parties,  the  secretary  of  the  interior  shall  have  authority  to 
declare  such  forfeiture  and  all  royalties  paid  in  advance  shall 
become  the  money  and  property  of  the  lessor. 

All  royalty  accruing  for  any  month  shall  be  due  and  payable 
on  or  before  the  twenty-fifth  day  of  the  month  succeeding. 

It  is  agreed  by  the  parties  hereto  that  the  land  described  herein 
shall  not  be  held  by  the  part —  of  the  second  part  for  speculative 
purposes,  but  in  good  faith  for  mining  the  minerals  specified; 
and  a  failure  for  one  year  by  the  part —  of  the  second  part  to  do 
a  reasonable  amount  of  development  work  or  of  mining  shall  be 
held  as  a  want  of  compliance  with  the  purposes  of  this  lease  and 
shall  render  it  null  and  void. 
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The  part —  of  the  second  part  further  agree —  and 

hind  ,  heirs,  executors,  administrators,  successors 

or  assigns,  to  pay,  or  cause  to  be  paid,  to  the  part —  of  the  first 
part  the  royalty  as  it  becomes  due. 

The  part —  of  the  second  part  further  covenant —  and  agree — 
to  exercise  diligence  in  the  conduct  of  the  prospecting  and  min- 
ing operations  ,  and  to  open  mines 

and  operate  the  same  in  a  workmanlike  manner  and  to  the  fullest 
possible  extent  on  the  leased  premises ;  to  commit  no  waste  upon 
said  premises  or  upon  the  mines  that  may  be  thereon,  and  to 
suffer  no  waste  to  be  committed  thereon ;  to  leave  in  the  mines 
proper  pillars,  columns,  or  such  other  permanent  supports  as 
will  prevent  the  caving  or  subsidence  of  the  surface ;  to  take 
good  care  of  the  same  and  to  surrender  and  return  the  premises 
at  the  expiration  of  this  lease  to  the  part —  of  the  first  part,  or 
to  whomsoever  shall  be  lawfully  entitled  thereto,  in  as  good  con- 
dition as  when  received,  ordinary  wear  and  tear  in  the  proper 
use  of  the  same  for  the  purposes  hereinbefore  indicated  and  un- 
avoidable accidents  excepted,  and  not  to  remove  therefrom  any 
buildings  or  improvements  erected  thereon  during  said  term  by 

,  the  part —  of  the  second  part,  but  said  buildings  and 

improvements  shall  remain  a  part  of  said  land  and  become  the 
property  of  the  owner  of  the  land  as  a  part  of  the  consideration 
for  this  lease,  in  addition  to  the  other  considerations  herein  spec- 
ified, except  engines,  tools,  boilers,  boiler  houses  and  machinery, 
which  shall  remain  the  property  of  said  part —  of  the  second 

part;  that will  not  permit  any  nuisance  to  be  maintained 

on  the  premises,  nor  allow  any  intoxicating  liquors  to  be  sold 

or  given  away  for  any  purpose  on  the  premises,  and  that 

will  not  use  the  premises  for  any  other  purpose  than  that  au- 
thorized in  this  lease,  nor  allow  them  to  be  used  for  any  other 

purpose;   that   will    not    at   any   time   during    the    term 

hereby  granted  assign,  transfer  or  sublet  estate,  interest 

or  term  in  said  premises  and  land  or  the  appurtenances  thereto 
to  any  person  or  persons  whomsoever  without  the  written  eon- 
sent  thereto  of  the  part —  of  the  first  part  being  ftrsl  obtained, 
subject  to  the  approval  of  the  secretary  of  the  interior. 
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And  the  said  part —  of  the  second  part  further  covenant — 

and  agree —  that  will  allow  said  lessor —  and  

agents,  from  time  to  time,  to  enter  upon  and  into  all  parts  of 
said  premises  for  purposes  of  inspection,  and  agree —  to  keep 
an  accurate  account  of  all  mining  operations,  showing  the  whole 
amount  of  mineral  mined  or  removed,  and  make  report  thereof 
promptly,  under  oath,  at  the  end  of  each  month  to  the  lessor — , 
and  to  the  secretary  of  the  interior  through  such  officer  as  he 
may  designate,  and  that  all  sums  due  as  royalty  shall  be  a  lien 
on  all  implements,  tools,  movable  machinery,  and  other  personal 
chattels  used  in  said  prospecting  and  mining  operations,  and 
upon  all  the  mineral  obtained  from  the  land  herein  leased,  as 
security  for  the  payment  of  said  royalties. 

And  the  part —  of  the  second  part  agree —  that  this  indenture 
of  lease  shall  in  all  respects  be  subject  to  the  rules  and  regula- 
tions heretofore  or  that  may  hereafter  be  lawfully  prescribed  by 
the  secretary  of  the  interior  relative  to  such  mineral  leases 
covering  lands  of  allotees  of  the  Five  Civilized  Tribes  in  Okla- 
homa, and  said  part —  of  the  second  part  expressly  agree —  that 
should  sublessees,  ,  heirs,  executors,  administra- 
tors, successors  or  assigns  violate  any  of  the  covenants,  stipula- 
tion or  provisions  of  this  lease,  or  fail,  for  the  period  of  sixty 
days,  to  pay  the  stipulated  monthly  royalty  provided  for  herein, 
then  the  secretary  of  the  interior  shall  have  authority  in  his 
discretion  to  avoid  this  indenture  ^of  lease  and  cause  the  same  to 
be  annulled,  when  all  the  rights,  franchises  and  privileges  of  the 
part —  of  the  second  part, heirs,  sublessees,  executors,  ad- 
ministrators, successors  or  assigns  hereunder  shall  cease  and 
end  without  further  proceedings. 

If  the  lessee —  make —  reasonable  and  bona  fide  effort  to  find 
and   mine   coal   and   asphalt   in   paying   quantity,   as   is   herein 

required  of ,  and  such  effort  is  unsuccessful,  may 

at  any  time  thereafter,  with  the  approval  of  the  secretary  of 
the  interior,  surrender  and  wholly  terminate  this  lease  upon  the 
full  payment  and  performance  of  all  then  existing  obli- 
gations hereunder:     Provided,  however,  That  approval  of  such 
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surrender  by  the  secretary  will  he  required  only  during  the 
time  his  approval  of  the  alienation  of  the  land  is  required  by  law;- 

It  is  further  agreed  and  understood  that  before  this  lease  shall 
be  in  force  and  effect  the  lessee  shall  furnish  a  satisfactory  bond 
in  accordance  with  the  regulations  prescribed  by  the  secretary 
of  the  interior,  which  bond  shall  be  deposited  and  remain  on 
file  in  the  Indian  Office. 

It  is  expressly  understood  and  agreed  by  the  parties  hereto 
that  if  the  secretary  of  the  interior  is  at  any  time  satisfied  that 
any  of  the  covenants  contained  herein,  or  that  any  of  the  pro- 
visions of  any  regulations  heretofore  or  that  may  hereafter  be 
lawfully  prescribed  by  him,  have  been  or  are  being  violated, 
he  may,  after  ten  days'  notice  to  the  parties,  cancel  this  lease, 
and  that  his  declaration  of  cancellation  shall  be  effective  without 
resorting  to  the  courts  and  without  further  proceedings,  and 
that  the  lessor —  shall  be  entitled  to  the  immediate  possession 
of  the  land. 

In  "Witness  Whereof,  the  said  parties  of  the  first  and  second 
part  have  hereunto  set  their  hands  and  affixed  their  seals  the 
day  and  year  first  above  written. 

Witnesses : 50 


P.  0. 


P.  0. 


P.  0. 


o. 


as  to 


as  to 


[Seal.] 


[Seal.] 


P.  0. 


P.  0. 


as  to 


[Seal  ] 


50  Two  witnesses  to  all  sij^naturea. 
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P.  0. 


P.  0. 


as  to 


[Seal.] 


United  States  of  America,  Indian  Territory, 
Judicial  District,  ss. : 

Be  it  remembered  that  on  this  day  came  before  me,  the  under- 
signed   ,  within  and  for  the  judicial  district  of 

Oklahoma    aforesaid,    duly    commissioned    and    acting    as   such, 

,  and ,   to  me  personally  well  known   as 

the  part —  lessor —  in  the  within  and  foregoing  lease,  and 

stated  that  executed  the  same  for  the  consideration  and 


purposes  therein  mentioned  and  set  forth,  and  I  do  hereby  so 
certify. 


of 


Witness  my  hand  and  seal  as  such on  this day 


19— 


My  commission  expires 


Department  of  the  Interior, 
United  States  Indian  Service, 
Union  Agency. 
Muskogee,  I.  T.,  ,  19—. 

The  within  lease  is  for- 
warded to  the  commissioner  of 
Indian  Affairs,  with  recom- 
mendation that  it  be . 

See  my  report  of  even  date. 


Department  of  the  Interior, 
Office  of  Indian  Affairs. 

Washington,  D.  C,  ,  19—. 

Respectfully     submitted     to 
the   secretary   of   the    interior, 

with    recommendation    that   it 

be . 


Commissioner. 
Department  of  the  Interior, 
Washington,  D.  C, ,  19—. 


United  States  Indian  Agent. 


Secretary  of  the  Interior. 
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ss. :  TO 

Filed  for  record  this 

day  of ,  19 — ,  at ' 

o  'clock,  —  m. 


By 


OF 


Department  of  the  Interior,  

Washington,  D.  C.  Sec.  ,  Tp.  ,  Range  , 

COAL  AND  ASPHALT  MIN-  in  the  Nation,  I.  T. 

ING  LEASE.  Dated ,  19— 

Nation,  I.  T.  Expires  ,   19— 

[FORM    N. — For  Allotees  of   the  Five  Civilized  Tribes.] 

TRANSFERABLE  ONLY  WITH  CONSENT  OF  THE 
SECRETARY  OF  THE  INTERIOR. 

Sec.  2076a.    Form  for  other  minerals  than  coal,  asphalt,  oil 
and  gas. 

Mining  Lease Nation. 


(Write  all  names  and  addresses  in  full.) 

This  Indenture  of  Lease,  made  and  entered  into,  in  quad- 
ruplicate, on  this  day  of  ,  A.  D.  19 — ,  by  and 

between  and  ,  of  ,  part —  of  the  first  part, 

and  ,  of  part —  of  the  second  part,  under  and  in 

pursuance  of  the  provisions  of  existing  law,  and  the  rules  and 
regulations  prescribed  by  the  secretary  of  the  interior  relative 
to  mining  leases  covering  the  lands  of  allotees  of  the  Five  Civil- 
ized Tribes. 

WITNESSETH:     That   file   part —  of   the   first    pari,    for  and   in 

consideration  of  the  royalties,  covenants,  stipulations  and  con- 
ditions  hereinafter  contained   and    hereby   agreed    to   be   paid, 

observed  and  performed  by  the  part   -  of  the  second  part, 

heirs,    executors,    administrators,    successors    or    assigns,    do — 
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hereby  demise,  grant  and  let  unto  the  part —  of  the  second 
part,  heirs,  executors,  administrators,  successors  or  as- 
signs,  the  following  described   tract   of  land  lying   and  being 

within   the   Nation   and    within   the   Indian   Territory, 

to-wit :  ,  of  section  ,  of  town- 
ship   ,  of  range ,  of  the  Indian  meridian,  and  con- 
taining    acres,  more  or  less,  for  the  full  term  of  

years  from  the  date  hereof,  for  the  sole  purpose  of  prospecting 

for  and  mining  minerals,  as  follows :  , 

the  part —  of  the  second  part  to  occupy  so  much  only  of  the 
surface  of  said  land  as  may  be  reasonably  necessary  to  carry  on 
the  work  of  prospecting  for  mining,  storing  and  removing  such 
minerals. 

In  consideration  of  the  premises,  the  part —  of  the  second  part 
hereby  agree —  and  bind , heirs,  executors,  admin- 
istrators, successors  or  assigns,  to  pay,  or  cause  to  be  paid,  to 
the  part —  of  the  first  part,  as  royalties,  the  sums  of  money  as 
follows,  to-wit :  . 

And  the  part —  of  the  second  part  further  agree —  and  bind 
heirs,  executors,  administrators,  successors  or  assigns  to 


pay,  or  cause  to  be  paid,  to  the  lessor — ,  as  advanced  annual 
royalty  on   this  lease,  the  sums  of  money,  as  follows,   to-wit : 

$ per  acre  per  annum,  in  advance,  for  the  first  and  second 

years ;  $ per  acre  per  annum,  in  advance  for  the  third 

and  fourth  years;  and  $ per  acre  per  annum,  in  advance, 

for  the  fifth  and  each  succeeding  year  thereafter  of  the  term  for 
which  this  lease  is  to  run,  it  being  understood  and  agreed  that 
said  sums  of  money  so  paid  shall  be  a  credit  on  the  stipulated 
royalties  should  the  same  exceed  such  sums  paid  as  advanced 
royalty;  and,  further,  that  should  the  part —  of  the  second  part 
neglect  or  refuse  to  pay  such  advanced  annual  royalty  for  the 
period  of  sixty  days  after  the  same  becomes  due  and  payable, 
the  secretary  of  the  interior,  after  ten  days'  notice  to  the  parties 
hereto,  may  declare  this  lease  null  and  void,  and  all  royalties 
paid  in  advance  shall  become  the  money  and  the  property  of 
the  lessor — . 
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All  royalty  accruing  for  any  month  shall  he  due  and  payable 
on  or  before  the  twenty-fifth  day  of  the  month  succeeding. 

It  is  agreed  by  the  parties  hereto  that  the  land  described 
herein  shall  not  be  held  by  the  part —  of  the  second  part  for 
speculative  purposes,  but  in  good  faith  for  mining  the  minerals 
specified ;  and  a  failure  for  one  year  by  the  part —  of  the  second 
part  to  do  a  reasonable  amount  of  development  work  or  of  min- 
ing shall  be  held  as  a  want  of  compliance  with  the  purposes  of 
this  lease  and  shall  render  it  null  and  void. 

The   part —  of  the   second   part    further   agree —  and   bind 

,    heirs,    executors,    administrators,   successors   or 

assigns  to  pay,  or  cause  to  be  paid,  to  the  part —  of  the  first  part 
the  royalty  as  it  becomes  due. 

The  part —  of  the  second  part  further  covenant —  and  agree — 
to  exercise  diligence  in  the  conduct  of  the  prospecting  and 
mining  operations,  and  to  open  mines  and  operate  the  same  in 
a  workmanlike  manner  and  to  the  fullest  possible  extent  on  the 
leased  premises;  to  commit  no  waste  upon  said  premises,  or 
upon  the  mines  that  may  be  thereon,  and  to  suffer  no  waste  to 
be  committed  thereon;  to  leave  in  the  mines  proper  pillars,  col- 
umns, or  such  other  permanent  supports  to  prevent  the  caving 
or  subsidence  of  the  surface ;  to  take  good  care  of  the  same,  and 
to  surrender  and  return  the  premises  at  the  expiration  of  this 
lease  to  the  part —  of  the  first  part,  or  to  whomsoever  shall  be 
lawfully  entitled  thereto,  in  as  good  condition  as  when  received, 
ordinary  wear  and  tear  in  the  proper  use  of  the  same  for  the 
purposes  hereinbefore  indicated  and  unavoidable  accidents  ex- 
cepted, and  not  to  remove  therefrom  any  buildings  or  improve- 
ments erected  thereon  during  said  term  by  ,  the  part— 

of  the  second  part,  but  said  buildings  and  improvements  shall 
remain  a  part  of  said  land  and  become  the  property  of  the 
owner  of  the  land  as  a  part  of  the  consideration  for  this  lease, 
in  addition  to  the  other  considerations  herein  specified,  except 
engines,  tools,  boilers,  boiler  bouses  and  machinery,  which  shall 
remain  the  property  of  said  part —  of  the  second  part;  that 

will  not  permit  any  nuisance  to  be  maintained  on  the 

premises,  nor  allow  any  intoxicating  liquors  to  be  sold  or  given 
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away  for  any  purpose  on  the  premises,  and  that will  not 

use  the  premises  for  any  other  purpose  than  that  authorized  in 
this  lease,  nor  allow  them  to  be  used  for  any  other  purpose; 

that will  not  at  any  time  during  the  term  hereby  granted 

assign,  transfer  or  sublet estate,  interest  or  term  in  said 

premises  and  land,  or  the  appurtenances  thereto,  to  any  person 
or  persons  whomsoever  without  the  consent  and  approval  of  the 
secretary  of  the  interior. 

And  the  said  part —  of  the  second  part  further  covenant — 

and  agree —  that will  allow  said  lessor —  and  

agents,  from  time  to  time,  to  enter  upon  and  into  all  parts  of 
said  premises  for  purposes  of  inspection,  and  agree —  to  keep 
an  accurate  account  of  all  mining  operations,  showing  the  whole 
amount  of  mineral  mined  or  removed,  and  make  report  thereof 
promptly,  under  oath,  at  the  end  of  each  month  to  the  lessor — 
and  to  the  secretary  of  the  interior,  through  such  officer  as  he 
may  designate,  and  that  all  sums  due  as  royalty  shall  be  a  lien 
on  all  implements,  tools,  movable  machinery  and  other  personal 
chattels  used  in  said  prospecting  and  mining  operations,  and 
upon  all  the  mineral  obtained  from  the  land  herein  leased,  as 
security  for  the  payment  of  said  royalties. 

And  the  parties  hereto  expressly  agree  that  this  indenture  of 
lease  shall  in  all  respects  be  subject  to  the  rules  and  regulations 
heretofore  or  that  may  hereafter  be  lawfully  prescribed  by  the 
secretary  of  the  interior  relative  to  leases  covering  lands  of 
allotees  of  the  Five  Civilized  Tribes;  and  said  part —  of  the 

second  part  expressly  agree —  that,   should  sublessees, 

heirs,    executors,    administrators,    successors   or   assigns 

violate  any  of  the  covenants,  stipulations  or  provisions  of  this 
lease,  or  fail  for  the  period  of  sixty  days  to  pay  the  stipulated 
monthly  royalty  provided  for  herein,  the  secretary  of  the  in- 
terior, after  ten  days'  notice  to  the  parties  hereto,  shall  be  at 

liberty,  in  discretion,   to  cancel   and  annul  this  lease, 

when  all  the  rights,  franchises  and  privileges  of  the  part —  of 
the  second  part, sublessees,  executors,  administrators,  suc- 
cessors or  assigns  hereunder  shall  cease  and  end  without  further 
proceedings. 
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If  the  lessee —  make —  reasonable  and  bona  fide  effort  to  find 

and  mine  in  paying  quantity,  as  is  herein  required  of 

,  and  such  effort  is  unsuccessful,  may  at  any  time 

thereafter,  with  the  approval  of  the  secretary  of  the  interior, 
surrender  and  wholly  terminate  this  lease  upon  the  full  payment 
and  performance  of  all  .  then  existing  obligations  here- 
under :  Provided,  however,  That  approval  of  such  surrender 
by  the  secretary  will  be  required  only  during  the  time  his  ap- 
proval of  the  alienation  of  the  land  is  required  by  law. 

It  is  further  agreed  and  understood  that  before  this  lease  shall 
be  in  force  and  effect,  the  lessee  shall  furnish  a  satisfactory  bond 
in  accordance  with  the  regulations  prescribed  by  the  secretary 
of  the  interior. 

It  is  expressly  understood  and  agreed  by  the  parties  hereto 
that  if  the  secretary  of  the  interior  is  at  any  time  satisfied  that 
any  of  the  covenants  contained  herein  or  that  any  of  the  pro- 
visions of  any  regulations  heretofore  or  that  may  hereafter  be 
lawfully  prescribed  by  him,  have  been  or  are  being  violated,  he 
may,  after  ten  days'  notice  to  the  parties,  cancel  this  lease,  and 
that  his  declaration  of  cancellation  shall  be  effective  without  re- 
sorting to  the  courts  and  without  further  proceedings,  and  that 
the  lessor —  shall  then  be  entitled  to  the  immediate  possession  of 
the  land. 

In  Witness  Whereof,  the  said  parties  of  the  first  and  second 
parts  have  hereunto  set  their  hands  and  affixed  their  seals  the 
day  and  year  first  above  written. 

Witnesses : 61 


P.  0. 


P.  O. 


P.  0. 


as  to  [Seal. 


\     as  to  [Seal.] 


P.  0. 


51  Two  witnesses  to  all  signatures. 
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P.  0. 


P.  0. 


P.  0. 


P.  0. 


as  to 


as  to 


[Seal.] 


[Seal.] 


United  States  of  America,  Indian  Territory, 
Judicial  District,  ss. : 

Be  it  remembered  that  on  this  day  came  before  me,  the  under- 
signed   ,  within  and  for  the judicial  district  of  the 

Indian  Territory  aforesaid,  duly  commissioned  and  acting  as 

such,  ,  to   me   personally  known  as  the  part — 

lessor —  in  the  within  and  foregoing  lease,  and  stated  that 

executed  the  same  for  the  consideration  and  purposes  therein 
mentioned  and  set  forth,  and  I  do  hereby  so  certify. 

Witness  my  hand  and  seal  as  such on  this day 

of ,  19—.  . 


My  commission  expires 

Department  of  the  Interior, 
IT.  S.  Indian  Service, 
Union  Agency. 

Muskogee,  Okla., ,  19 — . 

The  within  lease  is  for- 
warded to  the  commissioner 
of  Indian  Affairs  with  recom- 
mendation that  it  be  . 

See  my  report  of  even  date. 


Department  of  the  Interior, 
Office  of  Indian  Affairs. 

Washington,  D.  C, ,  19—. 

Respectfully    submitted    to 

the  secretary   of  the   interior 

with  recommendation  that  it 

be . 


U.  S.  Indian  Agent. 


Commissioner. 
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Department  of  the  Interior,  Department  of  the  Interior, 

Washington,  D.  C, ,  19—.  Washington,  D.  C. 

MINING  LEASE. 


Nation,   Okla. 


Secretary  of  the.  Interior. 


TO 


SS.  : 


OF 


Filed  for  record  this  

day  of ,  19 — ,  at 

o'clock,  —  m.  Sec.  ,  Tp.  ,  Range  , 

in  the Nation,  Okla. 

Dated  ,  19—. 

By  ,  Expires ,  19 — . 


[FORM  0. — For  Allotees  of  the  Five  Civilized  Tribes.] 

TRANSFERABLE  ONLY  WITH  CONSENT  OF  THE 
SECRETARY  OF  THE  INTERIOR. 

Sec.  2077.     Form  for  agricultural  lease,  Nation. 

This  Indenture  made  and  entered  into,  in  quadruplicate,  on 

this day  of ,  A.  D.  19 — ,  by  and  between  , 

of part —  of  the  first  part,  and ,  of ,  part — 

of  the  second  part,  under  and  in  accordance  with  the  provisions 
of  existing  law  and  the  rules  and  regulations  prescribed  by  the 
secretary  of  the  interior  relative  to  agricultural  leases  of  al- 
lotees of  the  Five  Civilized  Tribes. 

Witnesretii  :  That  the  said  part —  of  the  first  part,  for  and 
in  consideration  of  the  covenant —  of  the  said  part —  of  the  sec- 
ond part,  hereinafter  set  forth,  do —  by  these  presents  lease  to 
said  part —  of  the  second  part,  for  agricultural  purposes  only, 
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the  following  described  tract  of  land,  lying  and  being  within 

the  Nation,   and  within  the   Indian   Territory,   to-wit: 

,  of  section ,  of  township , 

of  range of  the  Indian  meridian,  and  containing 


acres,  more  or  less,  for  the  full  term  of  years  from  the 

date  hereof.  And  the  said  part —  of  the  second  part,  in  con- 
sideration of  said  premises  as  above  set  forth,  covenant —  and 
agree —  with  the  part —  of  the  first  part  to  pay  the  said  part — 
of  the  first  part  as  rental  for  the  same  the  sum  of dol- 
lars, being  at  the  rate  of  dollars  per  acre,  payable  as 

follows,  to-wit :  . 

Said    part —    of    the    second    part    further    covenant —    and 

agree —  that  will  at own  expense,  within 

years  from  the  date  of  the  approval  hereof  by  the  secretary 
of  the  interior,  inclose  the  leased  premises  by  a  barbed  wire 
fence  of  not  less  than  three  strands,  strung  on  posts  set  or 
driven  two  feet  into  the  ground  and  not  more  than  sixteen  and 
one-half   feet  apart  and  of   the   material  usually  used  in  the 

Nation,  Indian  Territory,  for  this  purpose,  or  other  fence 

of  equal  strength  and  durability;  that  all  improvements,  such 
as  hog  pens,  cattle  corrals,  etc.,  shall  be  constructed  in  a  sub- 
stantial manner  and  of  durable  material,  and  that  will 

build  and  erect  other  improvements  on  said  premises  as  follows : 

;  that will,  within years 

from  date  of  said  approval,  plant  acres  of  the  leased 

premises    in    fruit    of    the    following    kinds    or    classes:     (a; 

,  and  that  will  break  out  and  put 

into  a  proper  state  of  cultivation  each  year  acreage  as  follows : 

First  year, acres;  second  year, acres;  third  year, 

acres ;  fourth  year, acres ;  fifth  year, acres ; 

sixth  year, acres ;  seventh  year, acres ;  eighth  year, 

acres ;  ninth  year, acres ;  tenth  year, acres. 

Said  part —  of  the  second  part  further  covenant —  and  agree — 

that will,  and  at own  expense,  insure  against  loss 

by  fire  in  some  reliable  fire  insurance  company,  at  their  reason- 
able insurable  value,  all  buildings  now  on  said  leased  premises 
or  that  may  hereafter  be  erected  thereon  by  or  for  said  part — 
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of  the  second  part,  or  by  anyone  holding  under  said  part —  of 
the  second  part  as  a  sublessee,  or  otherwise. 

Said  part —  of  the  second  part  further  covenant —  and 
agree —  that  in  case  any  of  the  buildings  now  on  said  leased 
premises,  or  any  of  those  hereafter  erected  thereon  during  the 
life  of  this  lease,  under  the  provisions  hereof,  shall  be  destroyed 

by  fire,  will,  immediately  after  such  destruction,  erect 

thereon  another  building  or  buildings,  as  the  case  may  be,  equally 
as  substantial  and  appropriate  for  the  purpose  for  which  used 
as  was  or  were  the  building  or  buildings  destroyed  as  aforesaid. 

The  said  part —  of  the  second  part  further  covenant —  and 
agree —  that  at  the  expiration  of  the  time  mentioned  in  this 

lease  will  surrender  to  the  said  part —  of  the  first  part 

peaceable  possession  of  the  leased  premises  in  good  condition, 
the  usual  wear  and  unavoidable  accidents   excepted,  and  that 

failure,  neglect  or  refusal  to  pay  the  rental,  or  any  part 

thereof,  when  the  same  becomes  due  and  payable,  as  herein 
provided,  shall  work  a  forfeiture  of  this  lease,  and  entitle  the 
part —  of  the  first  part,  or  whomsoever  shall  be  lawfully  entitled 
to  said  premises,  to  enter  and  take  possession  of  the  same. 

It  is  understood  and  agreed  by  the  parties  thereto  that  the 
use  of  the  leased  premises  by  said  part —  of  the  second  part,  or 

by  anyone  holding  under  as  a  sublessee,  or  otherwise, 

for  any  purpose  not  covered  by  this  lease,  or  the  failure  by  the 
part —  of  the  second  part  to  pay  the  rental  when  the  same 
becomes  due,  or  in  case  the  part —  of  the  second  part  fail — , 
neglect —  or  refuse —  to  make  the  improvements  herein  specified 
within  the  time  mentioned,  such  failure,  neglect  or  refusal  shall 
work  a  forfeiture  hereof. 

It  is  further  understood  by  the  parties  hereto  that  the  part — 
of  the  second  part  will  not  permit  any  nuisance  to  be  maintained 
on  the  premises  nor  allow  any  intoxicating  liquors  to  be  sold  or 
given  away  for  any  purpose  on  the  leased  premises,  and  failure 
to  comply  with  these  conditions  shall  work  a  forfeiture  hereof. 

It  is  further  understood  and  agreed  by  the  parties  hereto 
that  all  buildings  and  improvements  shall  remain  a  part  of 
said  land  and  become  the  property  of  the  owner  of  the  hind  as 
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a  part  of  the  consideration  of  this  lease,  in  addition  to  the  other 
considerations  herein  specified. 

It  is  further  understood  and  agreed  by  the  parties  hereto  that 
no  sublease,  assignment,  or  transfer  of  this  lease,  or  of  any 
interest  therein  or  thereunder,  can  be  directly  or  indirectly 
made  without  the  consent  and  approval  of  the  secretary  of  the 
interior,  and  that  any  assignment  or  transfer  made  or  attempted 
without  such  consent  and  approval  shall  be 

The  covenants  herein  contained  shall  extend  to  and  be  binding 
upon  the  heirs,  executors,  administrators,  successors  or  assigns 
of  the  parties  to  this  lease,  and  this  lease  shall  be  subject  to  all 
rules  and  regulations  heretofore  prescribed  by  the  secretary  of 
the  interior,  or  which  may  be  hereafter  prescribed  by  him 
relative  to  leases  covering  lands  of  allotees  of  the  Five  Civilized 
Tribes. 

The  part —  of  the  second  part  hereby  acknowledge  to 

be  firmly  bound  for  the  faithful  performance  of  the  stipulations 
of  this  indenture  of  lease  by  and  under  the  bond  made  and 
executed  by  the  part —  of  the  second  part  as  principal — ,  and 

and  ,  as  suret —  entered  into  the  day  of 

,  and  which  shall  remain  on  file  in  the  Indian  office. 

It  is  expressly  understood  and  agreed  by  the  parties  hereto 
that  if  the  secretary  of  the  interior  is  at  any  time  satisfied  that 
any  of  the  covenants  contained  herein  or  that  any  of  the  pro- 
visions of  any  regulations  heretofore  or  that  may  hereafter  be 
lawfully  prescribed  by  him  have  been  or  are  being  violated,  he 
may,  after  ten  days'  notice  to  the  parties,  cancel  this  lease,  and 
that  his  declaration  of  cancellation  shall  be  effective  without 
resort  to  the  court  and  without  further  proceedings,  and  that 
the  lessor —  shall  then  be  entitled  to  the  immediate  possession 
of  the  land. 

In  Testimony  Whereof,  the  parties  of  the  first  and  second 
parts  have  hereunto  set  their  hands  and  affixed  their  seals  the 
day  and  year  first  above  written. 

Witnesses : 52 

52  Two  witnesses  to  each  signature. 
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P.  0. 


P.  0. 


P.  0. 


P.  0. 


P.  0. 


P.  0. 


P.  0. 


as  to 
as  to 

as  to 
as  to 
as  to 


P.  0. 


[Seal.  J 
[Seal.] 

[Seal.] 
[Seal.] 
[Seal.] 


United  States  of  America,  Indian  Territory, 
Judicial  District,  ss. : 

Be  it  remembered  that  on  this  day  came  before  me,  the  under- 
signed,   ,  within  and  for  the  judicial  district  of 

the  Indian  Territory  aforesaid,  duly  commissioned  and  acting 

as  such,  ,  to  me  personally  well  known  as  the 

part —  lessor —  in  the  within  and  foregoing  lease,  and  stated  that 

executed  the  same  for  the  consideration  and  purposes 

therein  mentioned  and  set  forth,  and  I  do  hereby  so  certify. 

on  this day 


Witness  my  hand  and  seal  as  such 
of ,  19—.  


My  commission  expires 
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Department  of  the  Interior, 
Washington,  D.  C. 


AGRICULTURAL  LEASE. 
Nation,   Okla. 


TO 


Department  of  the  Interior, 
U.  S.  Indian  Service, 
Union  Agency. 

Muskogee,  Okla.,  ,  19 — 

The  within  lease  is  for- 
warded to  the  commissioner 
of  Indian  Affairs  with  recom- 
mendation that  it  be . 

See  my  report  of  even  date. 


OF 


Sec.  ,  Tp.  ,  Range  , 

in  the Nation,  Okla. 

Dated  ,  19—. 

Expires    ,    19 — . 


ss. : 

Filed  for  record  this 

day  of ,  19 — ,  at 

o'clock,  —  m. 

By  


U.  8.  Indian  Agent. 


Department  of  the  Interior, 
Office  of  Indian  Affairs. 

Washington,  D.  C,  ,  19— 

Respectfully     submitted     to 

the  secretary   of   the   interior 

with    recommendation    that   it 

be  . 


Commissioner. 


Department  of  the  Interior, 
Washington,  D.  C,  ,  19— 


Secretary  of  the  Interior. 


[FORM    P. — For  Allotees  of  the  Five   Civilized   Tribes.] 

TRANSFERABLE  ONLY  WITH  CONSENT  OF  THE 
SECRETARY  OF  THE  INTERIOR. 

Sec.  2078.     Form  for  grazing  lease,  Nation. 

(Write  all  names  and  addresses  in  full.) 

This  Indenture  made  and  entered  into,  in  quadruplicate,  on 

this day  of ,  A.  D.  19 — ,  by  and  between  , 

of ,  part —  of  the  first  part,   and  ,  and 
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,  of  part —  of  the  second  part,  under  and  in  ac- 


cordance with  the  provisions  of  existing  law  and  the  rules  and 
regulations  prescribed  by  the  secretary  of  the  interior  relative 

to  grazing  leases  in  the Nation,  Oklahoma. 

Witnesseth  :  That  said  part —  of  the  first  part,  for  and  in 
consideration  of  the  covenant —  of  the  said  part —  of  the  second 
part,  hereinafter  set  forth,  do — ,  by  these  presents,  lease  to  said 
part — of  the  second  part,  for  grazing  purposes  only,  the  follow- 
ing described  tract  of  land  lying  and  being  within  the  limits  of 

the   Nation,   and   within   the   Indian    Territory,   to-wit : 

of  section ,  of  township , 

of  range ,  of  the  Indian  meridian,  and  containing 


acres,  more  or  less,  for  the  full  term  of years  from  date 

hereof,  and  the  said  part —  of  the  second  part,  in  consideration 
of  said  premises,  as  above  set  forth,  covenant —  and  agree —  with 
the  party —  of  the  first  part  to  pay  said  part —  of  the  first  part 

as  rental  for  the  same  the  sum  of  dollars,  being  at  the 

rate   of   dollars   per   acre,   payable   as    follows,   to-wit : 


Said   part —   of   the   second    part    further    covenant —   and 

agree—  that  will  at  own  expense,  within  

years  from  the  date  of  the  approval  hereof  by  the  secretary  of 
the  interior,  inclose  the  leased  premises  by  a  barbed  wire  fence 
of  not  less  than  three  strands,  strung  on  posts  set  or  driven  two 
feet  into  the  ground,  not  more  than  sixteen  and  one-half  feet 
apart  and  of  the  material  usually  used  in  the  Indian  Territory 
for  this  purpose,  or  other  fence  of  equal  strength  and  dura- 
bility ;  that  all  improvements  made,  such  as  hog  pens,  cattle 
corrals,  etc.,  shall  be  constructed  in  a  substantial  manner  and 

of  durable  material,  and  that  will  erect  and  build  other 

improvements  on  said  leased  premises  as  follows: 

Said  part —  of  the  second  part  further  covenant —  and 
agree — that  a1  the  expiration  of  the  lime  mentioned  in  this 
lease  -  —  will  surrender  to  said  part—  of  the  first  part 
peaceable  possession  of  the  leased  premises  in  good  condition, 
id''  usual  wear  and  unavoidable  accidents  excepted,  and  that 
failure,  neglect  or  refusal  to  pay  the  rental  or  any  part  thereof, 
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when  the  same  becomes  due  and  payable,  as  herein  provided, 
shall  work  a  forfeiture  of  this  lease  and  entitle  the  part —  of 
the  first  part,  or  whomsoever  shall  be  lawfully  entitled  to  said 
premises,  to  enter  and  take  possession  of  the  same. 

Said   part —   of   the   second   part    further   covenant —   and 

agree —  that  will  comply  with  all  the  quarantine  laws 

or  customs  in  force  in  the Nation,  Indian  Territory,  as 

to  excluding  diseased  or  infected  cattle  or  other  animals  from 

the  premises,  and  that will  comply  with  such  regulations 

as  may  be   adopted  by  the   secretary  of   the   interior  in   the 

matter,  and  that will  comply  with  all  the  regulations  at 

any  time  adopted  by  said  secretary  to  prevent  other  allotments 
of  individual  Indians  or  tribal  lands  from  damage  or  interfer- 
ence by  cattle  or  other  animals,  and  will  not  in  any 

manner  intrude  on  other  Indian  allotments  or  tribal  lands. 

It  is  understood  and  agreed  by  the  parties  hereto  that  the  use 
of  the  leased  premises  by  said  part —  of  the  second  part,  or  by 

anyone  holding  under as  a  sublessee^  or  otherwise,  for 

any  purpose  not  covered  by  this  lease,  or  the  failure  by  the 
part —  of  the  second  part  to  pay  the  rental  when  the  same  be- 
comes due,  or  in  case  the  part —  of  the  second  part  fail — , 
neglect —  or  refuse —  to  make  the  improvements  herein  specified 
within  the  time  mentioned,  such  failure,  neglect  or  refusal  shall 
work  a  forfeiture  hereof. 

It  is  further  understood  and  agreed  by  the  parties  hereto 
that  the  part —  of  the  second  part  will  not  permit  any  nuisance 
to  be  maintained  on  the  premises,  nor  allow  any  intoxicating 
liquors  to  be  sold  or  given  away  for  any  purpose  on  the  leased 
premises;  and  failure  to  comply  with  tbese  conditions  will  work 
a  forfeiture  of  the  lease. 

It  is  further  understood  and  agreed  by  the  parties  hereto  that 
all  buildings  and  improvements  shall  remain  a  part  of  said  land 
and  become  the  property  of  the  owner  of  the  land  as  a  part  of 
the  consideration  of  this  lease,  in  addition  to  the  other  consider- 
ations herein  specified. 

It  is  further  understood  and  agreed  by  the  parties  hereto  that 
no  sublease,  assignment  or  transfer  of  this  lease,  or  of  any  in- 
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terest  therein  or  thereunder,  can  be,  directly  or  indirectly,  made 
without  the  consent  and  approval  of  the  secretary  of  the  in- 
terior, and  that  any  such  assignment  or  transfer  made  or  at- 
tempted without  such  consent  and  approval  shall  be  void. 

The  covenants  herein  contained  shall  extend  to  and  be  binding 
upon  the  heirs,  executors,  administrators,  successors  or  assigns 
of  the  parties  to  this  lease,  and  this  lease  shall  be  ubject  to  all 
rules  and  regulations  lawfully  prescribed  by  the  secretary  of 
the  interior,  or  which  may  be  hereafter  so  prescribed  by  him. 

The  part —  of  the  second  part  hereby  acknowledge to 

be  firmly  bound  for  the  faithful  performance  of  the  stipulations 
of  this  indenture  of  lease  by  and  under  the  bond  made  and 
executed  by  the  part —  of  the  second  part  as  principal —  and 

1 ,  as  surety — ,  entered  into  the day 

of ,  and  which  shall  remain  on  file  in  the  Indian  office. 

It  is  expressly  understood  and  agreed  by  the  parties  hereto 
that  if  the  secretary  of  the  interior  is  at  any  time  satisfied  that 
any  of  the  covenants  contained  herein,  or  that  any  of  the  pro- 
visions of  any  regulations  heretofore  or  that  may  hereafter  be 
lawfully  prescribed  by  him,  have  been  or  ar  being  violated,  he 
may  cancel  this  lease,  and  that  his  declaration  of  cancellation 
shall  be  effective  without  resorting  to  the  court  and  without 
further  proceedings,  and  that  the  lessor —  shall  then  be  entitled 
to  the  immediate  possession  of  the  land. 

In  Testimony  Whereof,  the  parties  of  the  first  and  second 
parts  herein  have  set  their  hands  and  affixed  their  seals  the  day 
and  year  first  above  written. 

Witnesses : 53 


P.  0. 


P.  0. 


P.  o. 


as  to  [Seal.] 


i     as  to  [Seal.] 


P.  0. 


&3  Two  witnesses  to  all  signatures. 
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P.  0. 


P.  0. 


P.  0. 


as  to 


as  to 


P.  0. 


[Seal.] 


[Seal.] 


United  States  of  America,  Indian  Territory, 
Judicial  District,  ss. : 

Be  it  remembered  that  on  this  day  came  before  me,  the  under- 
signed,   ,  within  and  for  the  judicial  district  of 

the  Indian  Territory  aforesaid,  duly  commissioned  and  acting 

as  such,  ,  to  me   personally  well  known  as  the 

part —  lessor —  in  the  within  and  foregoing  lease,  and  stated 
that  executed  the  same  for  the  consideration  and  pur- 
poses therein  mentioned  and  set  forth;  and  I  do  hereby  so 
certify. 

Witness  my  hand  and  seal  as  such  on  this  

day  of ,  19—. • 


My  commission  expires 
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Department  of  the  Interior, 
Washington,  D.  C. 

GRAZING  LEASE. 

— Nation.   Okla. 


TO 


OF 


Sec.  ,  Tp.  ,  Range  — 

in  the Nation,  Okla. 

Dated  ,  19- 

Expires ,  19- 


-,  SS. : 


Filed  for  record  this 

day  of ,  19 — ,  at 

o'clock,  —  m. 


By 


Department  of  the  Interior, 

U.  S.  Indian  Service, 
Union  Agency. 

Muskogee,  Okla., ,  19—. 

The  within  lease  is  for- 
warded  to  the  commissioner 
of  Indian  Affairs  with  recom- 
mendation that  it  he . 

See  my  report  of  even  date. 


T1.  St.  Indian  Agent. 


Department  of  the  Interior, 
Office  of  Indian  Affairs. 

Washington,  D.  C, ,  19—. 

Respectfully     submitted     to 

the    secretary    of    the    interior 

with    recommendation    that   it 

be . 


Commissioner. 


Department  of  the  Interior, 
Washington,  D.  C, ,  19- 


Secretary  of  the  Interior. 
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[FORM  Q. — To  Accompany  Leases  Executed  by  Allotees  of 
the  Five  Civilized  Tribes.] 

Sec.  2079.     Form  for  affidavit  of  lease. 

(To  be  used  only  when  individual  sureties  are  offered.) 


-,  ss. : 


I, ,  one  of  the  sureties  on  the  prefixed  bond  of , 

as  ,  depose  and  say  that  I  am  worth  in  unincumbered 

property,  over  and  above  my  debts,  liabilities  and  exemptions 

under  the  laws  of  the ,  of dollars  and  upward,  as 

follows : 

Real  estate,  valued  at  dollars,  situate  in  and 

consisting  of  54 ;  and 

Personal  estate,  valued  at  dollars,  located  in  , 

and  consisting  of  53  . 


(Signature1) 

(Post  office  address) • 

Subscribed  and  sworn  to  before  me  this day  of 

[Seal.] 


ss. 


I, ,  do  hereby  certify  that ,  who  administered  the 

above  oath,  was,  at  the  time  of  doing  so,  a in  and  for  said 

,  duly  qualified  to  act  as  such,  and  to  administer  oaths  in 

such  cases,  and  that  I  believe  his  signature,  as  above  written,  is 
genuine. 

54  Here  state  whether  city  property,  improved  or  unimproved,  farm,  or 
unimproved  land.  Property  must  be  described  by  street  numbers,  lot 
numbers,  or  section,  township,  and  range  numbers. 

55  Here  describe  the  nature  of  the  property,  whether  notes,  bonds,  stocks, 
merchandise,  etc.  State,  also,  as  nearly  as  practicable,  the  present  market 
value. 
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Jn  Testimony  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of this  day  of  ,  one  thou- 
sand nine  hundred  and  . 


(Indorsed.) 

AFFIDAVIT    OF    SURETY. 

(To  accompany  leases  executed  by  allottees  of  the  Five  Civil- 
ized Tribes.) 

Sec.  2080.    The  procedure  by  which  a  guardian  leases  his 
ward's  lands  for  oil  and  gas  mining  purposes. 

In  the  County  Court  of County,  State  of  Oklahoma. 

In  the  Matter  of  the  Guardianship 

of ,  a  minor, ,  Guardian.  No.  . 

PETITION  FOR  LEAVE  TO  LEASE  LAND  OF  WARD 
FOR  OIL  AND  GAS  MINING  PURPOSES. 

Comes  now and  shows  to  the  court  that  he  is  the  duly 

appointed,  legally  qualified  and  acting  guardian  of  the  person 

and  estate  of  ,  a  minor;  that  said  minor  is  the  owner  of 

certain  real  estate  located  in County,  and  State  of  Okla- 
homa, and  more  particularly  described  as  follows:  (Here  de- 
scribe it.) 

That  said  minor  was  allotted  said  land  by  the  Nation 

and  she  is  duly  enrolled  on  the  Indian  roll ;  that  said  minor 

was  born  on  the day  of ,  10 — ,  and,  consequently, 

will  reach  her  majority  on  the day  of ,  10 — ;  that 

s;ii-l  premises  are  situated  in  what  is  known  as  the  oil  and  gas 
belt  of  the  State  of  Oklahoma,  and  your  petitioner  believes  the 
same  are  valuable  for  oil  and  gas  mining  purposes. 
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Your  petitioner  further  shows  to  the  court  that  both  petitioner 
and  his  ward  are  unable  to  develop  this  property  for  oil  and  gas 
because  of  lack  of  means  necessary  to  drill  and  equip  oil  and 
gas  wells.  That  wells  have  been  drilled  for  oil  and  gas  in  the 
neighborhood  of  this  land,  and  oil  and  gas  have  been  discovered 
and  are  being  produced  in  paying  quantities,  and  unless  your 
petitioner  is  authorized  by  this  court  to  lease  the  lands  of  his 
ward  to  some  person  or  company  able  to  properly  develop  the 
premises  for  oil  and  gas  and  protect  the  interests  of  his  ward, 
the  estate  will  suffer  waste  and  loss  by  drainage  to  wells  which 
may  be  drilled  on  lands  adjacent  to  the  property  herein  de- 
scribed. 

Your  petitioner  further  shows  that  if  oil  and  gas  are  found  in 
paying  quantities  in  the  above-described  land,  it  will  greatly 
enhance  the  value  of  his  ward's  estate,  and  the  money  which  may 
be  derived  from  the  production  of  oil  and  gas  from  said  prem- 
ises is  necessary  for  the  proper  education,  maintenance  and  sup- 
port of  said  ward. 

"Wherefore,  petitioner  prays  this  court  to  make  an  order 
herein  directing  him,  as  guardian  of  said  minor,  to  enter  into 
an  oil  and  gas  mining  lease  with  some  person  or  company,  in 
order  that  said  premises  may  be  developed  for  oil  and  gas,  and 
the  estate  of  said ,  a  minor,  be  protected. 


State  of  Oklahoma, County,  ss. : 

,  being  first  duly  sworn,  on  oath  says  that  I  am  the 

guardian  of  the  above-named  minor;  that  I  have  read  said  pe- 
tition and  know  the  contents  thereof  and  the  statements  therein 
made  are  true. • 

Subscribed  and  sworn  to  before  me  this day  of , 

19—.  , 


[Seal.]  Notary  Public. 

My  commission  expires . 


1597  SALE   AND   LEASE    OF   RESTRICTED    LANDS.      §§2081,2082 

Sec.  2081.     The  waiver  of  notice. 

In  the  County  Court  op County,  State  of  Oklahoma. 

In  the  Matter  of  the  Guardianship 

of ,  a  minor, ,  Guardian.  No. . 


WAIVER  OF  NOTICE. 

Now,  on  this  day  of  ,  19 — ,  come  and 

,  his  wife,  and  represent  to  the  court  that  they  are  the 


father  and  mother  of ,  a  minor;  that  the  said  ,  as 

the  guardian  of  said  minor,  has  made  and  filed  in  this  court  his 
petition  for  leave  to  lease  the  lands  of  his  said  ward  for  oil  and 
gas  purposes. 

"Wherefore  we,  and  each  of  us,  hereby  waive  all  notice  of  the 
hearing  of  said  petition,  and  also  any  notice  of  the  sale  of  said 
oil  and  gas  lease,  and  hereby  request  the  court  to  hear  said 
petition  instanter,  and  if  the  court  deem  it  to  the  best  interest 
of  said  minor  that  said  lands  should  be  leased  for  oil  and  gas 
purposes,  that  he  will  grant  the  said  petition,  and  direct  the  said 
guardian  to  lease  the  said  lands  to  the  best  advantage  of  said 
ward,  and  without  notice  of  sale  of  said  lease,  subject,  however, 
to  the  approval  and  confirmation  of  this  court. 


Witnesses 


Sec.  2082.     The  form  for  the  order  authorizing  lease. 

In  the  County  Court  of County,  State  of  Oklahoma. 

In  the  Matter  of  the  Guardianship 

of ,  a  minor, ,  Guardian.  No. . 
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ORDER  AUTHORIZING  LEASE. 

This   cause   coming  on   to   be   heard  on   this  day  of 

,  19 — ,  on  the  duly  verified  petition  of ,  who  is  the 


guardian  of  the  person  and  estate  of  ,  a  minor,  praying 

for  permission  and  order  of  court  directing  him,  the  guardian, 
to  execute  an  oil  and  gas  mining  lease  upon  the  premises  of  his 
ward,  to-wit :  (Here  describe  same.) 

And  it  being  shown  to  the  court  that  such  action  will  be  to 
the  best  interest  of  said  ward,  and  that  it  is  necessary  to  execute 
an  oil  and  gas  mining  lease  to  some  person  or  company  who  is 
able  to  properly  develop  said  premises  in  order  that  the  interests 
of  said  minor  may  be  protected,  and  it  being  duly  shown  to  the 
court  that  neither  the  guardian  or  his  ward  have  means  sufficient 
to  develop  said  premises  for  oil  and  gas, 

It  is  by  the  court  ordered  that  said  ,  guardian  of  the 

person  and  estate  of ,  a  minor,  be,  and  is,  hereby  directed 

and  authorized  to  execute  an  oil  and  gas  mining  lease  with  some 
person  or  company  responsible  and  able  to  develop  said  prem- 
ises for  oil  and  gas.  , 

Judge  of  County  Court  of County,  Oklahoma. 

[Seal.] 

Sec.  2083.     The  form  for  the  report  of  guardian  as  to  lease 
made. 

In  the  County  Court  op County,  State  of  Oklahoma. 

In  the  Matter  of  the  Guardianship 

of ,  a  Minor, ,  Guardian.  No. . 

REPORT   OP   GUARDIAN. 

Comes  now  ,  and  respectfully  shows  to  the  court  that 

he,  as  guardian  of  the  person  and  estate  of  ,  a  minor, 

acting  under  the  direction  of  this  court  in  an  order  made  and 
entered  in  this  cause  on  the day  of ,  19 — ,  direct- 
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ing  him,  as  such  guardian,  to  execute  an  oil  and  gas  mining 
lease  on  the  premises  of  his  ward,  to  some  person  or  company- 
responsible  and  able  to  properly  develop  said  premises  for  oil 
and  gas  and  protect  the  interests  of  his  ward. 

Your  petitioner  shows  that,  in  pursuance  of  said  order,  he  has 

this  day  entered  into  an  oil  and  gas  mining  lease  with  

and  ,  of , ,  said  lease  continuing  from  this 

day  to  a  period  of  time  expiring  with  the  minority  of  his  ward. 

The  conditions  of  said  lease  are  that  the  lessees  are  to  pay  to 
the  estate  of  said  minor  a  royalty  of  of  all  the  oil  pro- 
duced and  saved  from  said  premises,  and  the  sum  of  $ for 

each  and  every  gas  well  drilled  thereon,  the  product  of  which  is 
marketed  off  the  premises.     The  lessees  pay  as  a  bonus  for  the 

execution  of  said  lease  the  sum  of  $ in  cash,  and  if  a  well 

is  not  drilled  within year  from  the  date  of  this  lease,  then 

this  lease  is  to  be  null  and  void,  unless  the  lessees  pay  to  thfe 

estate  of  said  minor  the  sum  of  $ per  acre  in  advance  for 

each  year  from  the  time  above  mentioned  until  a  well  is  com- 
pleted. 

Your  petitioner  further  shows  to  the  court  that  this  is  the 
best  offer  he  has  been  able  to  secure  for  an  oil  and  gas  mining 
lease  on  these  premises;  that  he  has  made  diligent  inquiry  and 

knows  that  and  ,  of  ,  are  financially  able 

to  develop  said  premises  for  oil  and  gas,  and  are  able  to  fully 
protect  the  interests  of  his  ward  in  said  premises,  and  believes 
it  is  for  the  best  interest  of  said  minor  that  the  court  approve 

said  lease  executed  by  this  guardian  to  and  ,  of 

,  and  prays  the  court  that  his  action  in  so  doing  be  in 

all  tilings  approved  and  confirmed  by  this  court. 


Guardian. 
Subscribed  and  sworn  to  before  me  this day  of 


19- 


[Seal.]  Notarij  Public. 

My  commission  expires  . 
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Sec.  2084.    The  form  for  oil  and  gas  lease  by  guardian  under 
order  of  court. 

OIL  AND   GAS   LEASE. 

This  Agreement,  made  and  entered  into,  in  triplicate,  on  this 
day  of  ,  A.  D.  19 — ,  by  and  between  ,  as 


guardian  of  the  estate  of ,  a  minor,  of Oklahoma, 

party   of  the  first  part,   and  and   ,   of  , 

,  parties  of  the  second  part. 

Witnesseth  :  That  the  party  of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  $ ,  cash  bonus,  in  hand  paid,  the 

receipt  whereof  is  hereby  acknowledged,  and  the  royalties,  cove- 
nants, stipulations  and  conditions  hereinafter  contained,  and 
hereby  agreed  to  be  paid,  observed  and  performed  by  the  parties 
of  the  second  part,  their  heirs,  successors  and  assigns,  does  hereby 
demise,  grant  and  let  unto  the  parties  of  the  second  part,  their 

heirs,  successors  and  assigns,  for  a  term  ending  ,  19 — 

(not,  however,  beyond  the  majority  of  the  said  minor),  all  of  the 
oil  deposits  and  natural  gas  in  and  under  the  following  described 
tract  of  land,  and  also  said  tract  of  land  for  the  purpose  and 
with  the  exclusive  right  of  operating  thereon  for  oil  and  gas; 
together  with  the  right  of  way  over  said  premises,  the  exclusive 
right  to  lay  pipe  over  and  upon  the  same,  to  erect  and  maintain 
thereon  all  machinery,  buildings,  powers,  tanks,  fixtures  and 
telephone  and  telegraph  lines  necessary  or  required  in  operating 
for  oil  and  gas,  which  tract  of  land  is  situated  within  the  county 
of  ,  State  of  Oklahoma,  to-wit:  (Here  describe  it),  con- 
taining   acres,  more  or  less. 

In  consideration  of  which,  the  parties  of  the  second  part 
hereby  covenant  and  agree :  1st.  To  deliver  to  the  credit  of  the 
party  of  the  first  part,  his  heirs,  successors  or  assigns,  free  of 
cost,  in  the  pipe  line  to  which  said  parties  of  the  second  part  may 

connect wells,  or  in  tanks,  the  equal  part  of  all 

oil  produced  from  said  premises.  2d.  To  pay  to  the  party  of 
the  first  part,  his  heirs,  successors  or  assigns,  for  each  and  every 
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gas  well  drilled  on  said  premises  as  follows :  At  the  end  of  each 
quarter,  dating  from  the  discovery  of  gas,  if  the  gas  therefrom 
during  that  period  is  marketed  or  used  other  than  as  hereinafter 

provided,  an  equal  quarterly  payment  at  the  rate  of  $ per 

year ;  if  the  gas  therefrom  during  that  period  is  not  marketed  or 
used  other  than  as  hereinafter  provided,  an  equal  quarterly  pay- 
ment at  the  rate  of  $ per  year,  said  quarterly  payments 

to  be  made  in  hand  or  deposited  to  the  credit  of  the  party  of  the 
first  part  in  the  bank  hereinafter  named. 

In  ease  no  well  be  completed  on  the  above  premises  to  a  depth 
of  2,000  feet  or  to  a  sand  productive  of  either  oil  or  gas  in 

paying  quantities  within  year —  from  the  date  hereof, 

this  lease  shall  become  null  and  void  and  without  further  effect 
whatsoever,  unless  the  parties  of  the  second  part  shall  pay  for 

the  delay  at  the  rate  of  $ per  acre  in  advance  for  each 

and  every  year  thereafter  during  the  term  of  this  lease  until  a 
well  is  completed  as  above  or  the  lease  surrendered  as  herein- 
after provided.  Such  payments  may  be  made  in  hand  or  de- 
posited to  the  credit  of  the  party  of  the  first  part  in  the 

bank  of ,  Oklahoma. 

Parties  of  the  second  part  agree  to  carry  on  operations  in  a 
workmanlike  manner,  to  locate  all  wells  so  as  to  interfere  as 
little  as  possible  with  cultivation,  to  pay  all  damages  done  to 
growing  crops  by  reason  of  the  operations  on  said  premises  for 
oil  and  gas,  including  the  damage  resulting  from  the  burying 
and  removing  of  pipe  lines;  and  unless  with  the  consent  of  the 
party  of  the  first  part  to  locate  no  wells  within  100  feet  of  any 
house  or  houses  on  the  premises;  to  commit  no  waste  on  the 
premises  and  to  use  said  premises  for  no  purposes  other  than 
those  necessary  or  incidental  to  the  operation  of  said  lease  for 
oil  and  gas,  and  the  piping,  storing  and  removing  of  the  same ; 
to  bury  all  oil,  gas  and  water  lines  to  a  depth  of  ten  inches 
whenever  party  of  the  first  part  shall  so  request;  to  surrender 
the  premises  immediately  upon  the  termination  of  this  lease  to 
the  party  of  the  first  part,  at  which  time  all  structures, 
whether    permanent    or    temporary,    erected    or   caused    to    be 
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erected  on  the  said  premises,  by  parties  of  the  second  part,  and 
all  improvements,  trade  fixtures,  engines,  machinery,  pipe  lines, 
drilling  and  operating  outfits  and  all  casing  not  in  actual  use, 
shall  remain  the  property  of  the  parties  of  the  second  part,  and 
parties  of  the  second  part  shall  have  a  reasonable  length  of  time 

thereafter  not  to  exceed days  within  which  to  remove  the 

same  from  the  premises. 

Parties  of  the  second  part  further  agree  that,  before  abandon- 
any  well,  they  will  securely  plug  the  same  so  as  to  shut  off 
all  water  above  the  oil  bearing  horizon,  and  agree  to  securely 
shut  in  or  confine  the  gas  in  all  wells  productive  of  gas  in  pay- 
ing quantities. 

Parties  of  the  second  part  shall  have  the  right  to  obtain  from 
wells  or  other  sources  on  the  above-described  land  by  means 
of  pipe  lines  or  otherwise,  a  sufficient  supply  of  water  to  carry 
on  such  operations,  and  shall  have  the  right  to  use  oil  and 
natural  gas  from  said  premises  as  fuel  so  far  as  it  is  necessary  to 
the  prosecution  of  said  operations. 

Party  of  the  first  part  shall  have  the  free  use  of  gas  for 
domestic  purposes  for  one  residence  on  the  premises,  by  making 
his  own  connections  at  the  well  or  wells. 

It  is  further  agreed  that  parties  of  the  second  part  may  at 

any  time,  upon  the  payment  of  $ and  of  all  outstanding 

obligations  accrued  to  date  which  shall  have  arisen  under  the 
terms  of  this  lease,  and  the  filing  for  record  in  the  office  of  the 
register  of  deeds  of  the  county  where  the  land  lies,  and  the 
filing  of  a  copy  of  the  same  with  the  county  court,  surrender 
this  lease  and  be  thereby  discharged  and  released  from  all  future 
obligations  and  responsibilities  hereunder;  and  thereupon  this 
lease  shall  become  null  and  void,  and  of  no  further  effect ;  and 
whatever  moneys  have  been  received  by  the  party  of  the  first 
part  shall  be  retained  by  him. 
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In  Witness  Whereof,  the  said  parties  have  hereunto  set  their 
hands  the  day  and  year  first  above  written. 


As  Guardian  of 


Attest 


Secretary. 
Witnesses : 

To  execution  bv  lessor: 


To  execution  by  lessee: 


State  of  Oklahoma,  County,  ss. : 

Before  me,  ,  county  judge  in  and  for  said  county  and 

State,  on  this  day  of ,  19 — ,  personally  appeared 

,  as  guardian  of  ,  a  minor,  to  me  known  to  be  the 

identical  person  who  executed  the  within  and  foregoing  instru- 
ment, and  acknowledged  to  me  that  he  executed  the  same  in  his 
capacity  therein  stated,  as  bis  free  and  voluntary  act  and  drcd 
for  the  uses  and  purposes  therein  set  forth. 

In  Witness  Whereof,  I  have  hereunto  set  my  band  and  at- 
tached my  official  seal  at  ,  in  said  county  and  Slate  the 

day  and  year  last  above  written. 


[Seal.]  County  Judge. 
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Sec.  2085.     The  form  for  the  order  of  court  approving  and 
confirming  the  lease  made  by  guardian. 

In  the  County  Court  of County,  State  of  Oklahoma. 

In  the  Matter  of  the  Guardianship 

of ,  a  Minor, ,  Guardian.  No. . 


ORDER    CONFIRMING    LEASE. 

Now,  on  this  day  of  ,  19 — ,  this  cause  coming 

on  further  to  be  heard  upon  the  report  of  the  guardian  filed 
herein  showing  that,  in  pursuance  of  an  order  heretofore  made 
and  entered  in  this  cause  by  this  court,  directing  him,  as  such 
guardian,  to  execute  an  oil  and  gas  mining  lease  on  the  premises 
of  his  ward,  to-wit :  (Here  describe  same.) 

And  said  report  showing  that  the  orders  of  this  court  have 
been  complied  with,  the  court,  upon  due  investigation,  finds : 

First.  That  the  premises  above  described  are  in  the  oil  and 
gas  belt  of  the  State  of  Oklahoma,  and  should  be  developed  for 
oil  and  gas. 

Second.  That  neither  the  guardian  nor  his  ward  have  means 
sufficient  to  develop  said  premises  for  oil  and  gas. 

Third.  That  the  estate  would  suffer  waste  and  loss  if  said 
premises  are  not  developed  for  oil  and  gas. 

Fourth.  That  the  bonus  paid  by and is  a  rea- 
sonable bonus. 

Fifth.  That  the  royalty  agreed  to  be  paid  by  said  lessees  to 
said  lessor  is  the  royalty  usually  paid  by  responsible  oil  and  gas 
mining  companies  in  that  territory. 

Sixth.  That  it  is  to  the  best  interest  of  said  minor  that  said 
lease  be  approved  and  confirmed  by  this  court. 
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The  court  further  finds  that  and  ,  lessees,  are 

responsible  and  financially  able  to  develop  said  premises  for  oil 
and  gas,  and  are  able  to  properly  protect  the  interests  of  said 
minor  in  said  premises. 

It  is  Therefore  considered,  ordered  and  adjudged  by  the 

court  that  the  lease  this  day  executed  by ,  as  guardian  of 

the  person  and  estate  of ,  to and ,  covering 

the  above-described  premises,  be,  and  the  same  is  hereby,  ap- 
proved and  confirmed  by  this  court. 


Judge  of  County  Court  of County,  Oklahoma. 

[Seal.] 


CHAPTER    XLII. 

FORMS  FOR  ALLOTMENT  CERTIFICATES  AND  PATENT 
DEEDS  FROM  THE  GOVERNMENT  TO  THE  MEM- 
BERS OF  THE  FIVE  CIVILIZED  TRIBES. 


SECTION 

2086.  Form  for  allotment  certificate 

— Chickasaw  nation. 

2087.  Form  for  homestead  certificate 

— Chickasaw  nation. 

2088.  Form  for  allotment  certificate 

— Minor     Mississippi     Choc- 
taw. 

2089.  Form  for  homestead  certificate 

— Minor     Mississippi     Choc- 
taw. 

2090.  Form  for  allotment  certificate 

of  freedman — Chickasaw  na- 
tion. 

2091.  Form  for  designation  of  iden- 

tified— Mississippi    Choctaw. 

2092.  Form  for  homestead  certificate 

— Choctaw     and     Chickasaw 
nations. 

2093.  Form  for  allotment  certificate 

— Choctaw     and     Chickasaw 
nations. 

2094.  Form  for  homestead  patent — 

Choctaw  and  Chickasaw  na- 
tions. 

2095.  Form   for   allotment   patent — 

Choctaw  and  Chickasaw  na- 
tions. 

2096.  Form  for  homestead   designa- 

tion— Mississippi   Choctaw. 

2097.  Form    for    allotment   designa- 

tion— Mississippi      Choctaw. 

2098.  Form  for  homestead  certificate 

— Mississippi  Choctaw. 

2099.  Form  for  allotment  certificate 

— Mississippi    Choctaw. 

2100.  Form  for  homestead  certificate 

— Minor     Mississippi     Choc- 
taw. 

2101.  Form  for  allotment  certificate 

— Minor     Mississippi     Choc- 
taw. 


SECTION 

2102.  Form  for  homestead  patent — 

Mississippi   Choctaw. 

2103.  Form  for   allotment   patent — 

Mississippi    Choctaw. 

2104.  Form  for  allotment  certificate 

— Choctaw  nation. 

2105.  Form   for   allotment   patent — 

Choctaw       and       Chickasaw 
freedmen. 

2106.  Form  for  certificate  of  home- 

stead   designation — Seminole 
nation. 

2107.  Form    for    Seminole    deceased 

allotee  certificate. 

2108.  Form  for  new  born  certificate 

— Seminole   nation. 

2109.  Form  for  certificate  of  home- 

stead     allotment — Cherokee 
nation. 

2110.  Form  for  certificate  of   allot- 

ment— Cherokee  nation. 

2111.  Form    for    homestead    deed — 

Cherokee  nation. 

2112.  Form     for     allotment     deed — 

Cherokee  nation. 

2113.  Form  for   certificate  of  selec- 

tion by  heirs — Creek  nation. 

2114.  Form  for  homestead  certificate 

— Creek  nation. 

2115.  Form   for   certificate  of  allot- 

ment— Creek    nation. 

2116.  Form  for  allotment  certificate 

— Creek    nation — 'New   born. 

2117.  Form    for    homestead    deed — 

Creek  nation. 

2118.  Form     for    allotment    deed — 
Creek  nation. 
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Sec.  2086.     Form  for  allotment  certificate — Chickasaw  Nation. 

ALLOTMENT    CERTIFICATE. 

Department  of  the  Interior. 

Roll .  No. . 

Certificate  No.  ,  Chickasaw  Land  Office. 


Chickasaw  Nation. 


Commissioner  to  the  Five  Civilized  Tribes. 

In  the  Matter  of  the  Allotment  of  the  Lands  of  the  Choctaws 
and  Chickasaws.    Citizens  by  Blood  and  Intermarriage. 

This  Certifies  that  has  this  day  been  allotted  the 

following  described  land,  exclusive  of  a  homestead,  viz. : 

subdivision.  sec.        town.       range.       acres.         100 
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of  the  Indian  base  and  meridian,  containing acres,  more 

or  less,  as  the  case  may  be,  according  to  the  United  States  survey 
thereof. 

Total  appraised  value  of  the  land  described  in  this  certificate : 

$ .  , 

Commissioner  to  the  Five  Civilized  Tribes. 

See.  2087.    Form  for  homestead  certificate — Chickasaw  Na- 
tion. 

HOMESTEAD    CERTIFICATE. 
Department  of  the  Interior. 

Roll .  No. . 

Certificate  No. ,  Chickasaw  Land  Office. 

Chickasaw  Nation. 


In  the  Matter  of  the  Allotment  of  the  Lands  of  the  Choctaws 
and  Chickasaws.     Citizens  by  Blood  and  Intermarriage. 
This  Certifies  that has  this  day  been  allotted  the  fol- 
lowing described  land,  exclusive  of  a  homestead,  viz. : 

SUBDIVISION.  SEC.  TOWN.         RANGE.         ACRES.  100 
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of  the  Indian  base  and  meridian,  containing &cres,  more 

or  less,  as  the  case  may  be,  according  to  the  United  States  survey- 
thereof. 

Total  appraised  value  of  the  land  described  in  this  certificate : 


Commissioner  to  the  Five  Civilized  Tribes. 
(This  certificate  is  not  transferable.) 

Sec.  2088.     Form  for  allotment  certificate — Minor  Mississippi 
Choctaw. 

ALLOTMENT    CERTIFICATE. 

Department  of  the  Interior. 
Roll .  No. . 

Certificate  No. ,  Chickasaw  Land  Office. 

Choctaw  Nation. 


Commissioner  to  the  Five  Civilized  Tribes. 

In  the  Matter  of  the  Allotment  of  the  Lands  of  the  Choctaws  and 
Chickasaws.     Mississippi  Choctaws. 

Tins  Certifies  that  has  this  day  been  allotted  the 

following  described  land,  exclusive  of  a  homestead,  viz. : 
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subdivision.  sec.        town.      range.      acres.        100 


of  the  Indian  base  and  meridian,  containing acres,  more 

or  less,  as  the  case  may  be,  according  to  the  United  States  survey- 
thereof. 

Total  appraised  value  of  the  land  described  in  this  certificate. 


Commissioner  to  the  Five  Civilized  Tribes. 
Minor  Mississippi  Choctaws. 
(Act  of  Congress  approved  April  26,  1906.) 
(This  certificate  is  not  transferable.) 

Sec.  2089.     Form  for  homestead  certificate — Minor  Mississippi 
Choctaw. 

HOMESTEAD    CERTIFICATE. 
Department  of  the  Interior. 

Roll .  No. . 

Certificate  No. ,  Chickasaw  Land  Office. 


Chickasaw 

N, 

moN. 

|      | 

|     | 

I 

| 

|     | 

|      | 

|      | 

| 

|      | 

I      I 

I      | 

Commissioner  to  the  Five  Civilized  Tribes. 
In  the  Matter  of  the  Allotment  of  the  Lands  of  the  Choctaws  and 
Chickasaws.     Mississippi  Choctaws. 
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This  Certifies  that  has  this  day  been  allotted  as  a 

homestead  the  following  described  land,  viz.: 

subdivision.  sec.        town.      range.       acres.        100 


of  the  Indian  base  and  meridian,  containing  acres,  more 

of  less,  as  the  case  may  be,  according  to  the  United  States  survey 
thereof. 

Total  appraised  value  of  the  land  described  in  this  certificate : 

$ •  ; , 

Commissioner  to  the  Five  Civilized  Tribes. 
Minor  Mississippi  Choctaws. 
(Act  of  Congress  approved  April  26,  1906.) 
(This  certificate  is  not  transferable.) 

Sec.  2090.    Form  for  allotment  certificate  of  freedman — Chick- 
asaw. 

Chickasaw  Nation. 

ALLOTMENT    CERTIFICATE. 

Department  of  the  Interior. 

Roll .  No. . 

Certificate  No. ,  Chickasaw  Land  Office. 


Commissioner  to  the  Five  Civilized  Tribes. 
In  the  Matter  of  the  Allotment  of  the  Lands  of  the  Choctaws  and 
Chickasaws.    Freedmen. 
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This  Certifies  that 


has  this  day  been  allotted  the 


following  described  land,  viz. : 

SUBDIVISION.  SEC.  TOWN.         RANGE.         ACRES.  100 


of  the  Indian  base  and  meridian,  containing 


acres,  more 


of  less,  as  the  case  may  be,  according  to  the  United  States  survey 
thereof. 

Total  appraised  value  of  the  land  described  in  this  certificate : 


Commissioner  to  the  Five  Civilized  Tribes. 
(This  certificate  is  not  transferable.) 

Sec.  2091.     Form    for    designation    of    identified    Mississippi 
Choctaw. 

HOMESTEAD    DESIGNATION. 
Department  of  the  Interior. 

Mississippi  Choctaw  Selection  No. .    Chickasaw  Land 

Office  . 


Chickasaw 

Nation. 

— 

- 



1 

Commissioner  to  the  Five  Civilized  Tribes. 
In  the  Matter  of  the  Allotment  of  the  Lands  of  the  Choctaws  and 
Chickasaws.    Mississippi  Choctaws. 
This  is  to  Certify  that  ,  duly  identified  ^y  the  com- 
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mission  to  the  Five  Civilized  Tribes  as  a  Mississippi  Choctaw  In- 
dian, has  on  this  date  designated  as  prospective  home- 
stead of  the  lands  of  the  Choctaws  and  Chickasaws  the  following 
described  land : 

SUBDIVISION.  SEC.  TOWN.         RANGE.         ACRES.  100 


of  the  Indian  base  and  meridian,  containing  acres,  more 

or  less,  as  the  case  may  be,  according  to  the  United  States  survey 
thereof,  the  total  appraised  value  of  the  land  above  described 

amounting  to  $ . 

This  certificate  of  selection  is  issued  to as  evidence  of 

possessory  right  to  the  tract  of  land  above  described,  for 


a  period  of  three  years  from  the  date  hereof  or  up  to  the  time  of 

death.  , 

Commissioner  to  the  Five  Civilized  Tribes. 

Identified  Mississippi  Choctaw  Schedule  No.  . 

(This  certificate  is  not  transferable.) 

The  person  to  whom  this  certificate  is  issued,  or  any  person 
acting  in  any  capacity  whatever  representing  such  person,  is  not 
authorized  to  cut  merchantable  timber  from  the  land  described 
herein  until  the  person  to  whom  this  certificate  is  issued  has  been 
enrolled  as  a  citizen  of  the  Choctaw  Nation,  and  has  complied 
with  the  provisions  of  the  forty-first,  forty-second  and  forty- 
third  sections  ^f  the  act  of  Congress,  approved  July  1,  1902  (32 
Stats.,  641.) 

Sec.    2092.     Form    for    homestead    certificate — Choctaw    and 
Chickasaw  nations. 

HOMESTEAD    CERTIFICATE. 

Roll .  No. -. 

Certificate  No. ,  Choctaw  Land  Office. 

Department  of  the  Interior. 
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Choctaw  Nation. 


In  the  Matter  of  the  Allotment  of  the  Lands  of  the  Choctaws  and 
Chickasaws.      Citizens  by  Blood  and  Intermarriage. 

This  Certifies  that  has  this  day  been  allotted  as  a 

homestead,  the  following  described  land,  viz. : 

SUBDIVISION.  SEC.  TOWN.         RANGE.         ACRES.  100 


of  the  Indian  base  and  meridian,  containing acres,  more 

or  less,  as  the  case  may  be,  according  to  the  United  States  survey 
thereof. 

Total  appraised  value  of  the  land  described  in  this  certificate : 


Commissioner  to  the  Five  Civilized  Tribes 
(This  certificate  is  not  transferable.) 

Sec.   2093.     Form    for    allotment    certificate — Choctaw    and 
Chickasaw  nations. 

ALLOTMENT    CERTIFICATE. 

Roll .  No. . 

Department  of  the  Interior. 
Certificate  No.  ,  Choctaw  Land  Office. 


1615  FORMS   FOR    ALLOTMENT    CERTIFICATES.    ETC.  §2091 

In  the  Matter  of  the  Allotment  of  the  Lands  of  the  Choctaws  and 
Chickasaws.      Citizens  by  Blood  and  Intermarriage. 

This  Certifies  that  has  this  day  been  allotted  the 

following  described  land,  exclusive  of  a  homestead,  viz. : 

SUBDIVISION.  SEC.  TOWN.  RANGE.  ACRES.  100 


of  the  Indian  base  and  meridian,  containing acres,  more 

or  less,  as  the  case  may  be,  according  to  the  United  States  survey 
thereof. 

Total  appraised  value  of  the  land  described  in  this  certificate : 


Commissioner  to  the  Five  Civilized  Tribes 
(This  certificate  is  not  transferable.) 

Sec.  2094.     Form  for  homestead  patent — Choctaw  and  Chick- 
asaw nations. 

Homestead  Patent.  Roll  No. 

No. .  Date  of  Certificate 


THE  CHOCTAW  AND  CHICKASAW  NATIONS, 

(Formerly  Indian  Territory), 

Oklahoma. 

To  All  to  Whom  These  Presents  Shall  Come,  Greeting: 

Whereas,  by  the  act  of  Congress  approved  July  1,  1902  (32 
Stat.,  641),  and  ratified  by  the  citizens  of  the  Choctaw  and 
Chickasaw  nations  September  25,  1902,  it  was  provided  that 
there  should  be  allotted,  by  the  commission  to  the  Five  Civilized 
Tribes,  to  each  citizen  of  the  Choctaw  and  ( ihickasaw  nations,  Ian  I 
equal  in  value  to  three  hundred  and  twenty  acres  of  the  average 
allottable  lands  of  the  Choctaw  and  Chickasaw  nations;  and, 

Whereas,  it  was  provided  by  s;ml  acl  of  Congress  thai  each 
member  of  said  tribes  shall,  a1  he  time  of  the  selection  of  liis 
allotment,  designate,  or  have  selected  and  designated  for  him, 
from  his  allotment,  land  equal  in  value  to  one  hundred  and  sixty 
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acres  of  the  average  allottable  land  of  the  Choctaw  and  Chick- 
asaw nations,  as  nearly  as  may  be,  as  a  homestead,  for  which 
separate  certificates  and  patent  shall  issue ;  and, 

Whereas,  the  said  commission  to  the  Five  Civilized  Tribes,  or 
its  lawful  successor,  has  certified  that  the  land  hereinafter  de- 
scribed has  been  selected  by  or  on  behalf  of ,  a  citizen  of 

the nation,  as  a  homestead : 

Now,  Therefore,  we,  the  undersigned,  the  principal  chief  of 
the  Choctaw  Nation  and  the  governor  of  the  Chickasaw  Nation, 
by  virtue  of  the  power  and  authority  vested  in  us  by  the  twenty- 
ninth  section  of  the  act  of  Congress  of  the  United  States,  ap- 
proved June  28,  1898  (30  Stat.,  495),  have  granted  and  con- 
veyed, and  by  these  presents  do  grant  and  convey  unto  the  said 

all  right,  title  and  interest  of  the  Choctaw  and  Chickasaw 

nations  and  of  all  other  citizens  of  said  nations,  in  and  to  the 

following  described  land,  viz. : of  the 

Indian  base  and  meridian,  in  Oklahoma,  containing acres, 

more  or  less,  as  the  case  may  be,  according  to  the  United  States 
survey  thereof,  subject,  however,  to  the  conditions  provided  by 
the  act  of  Congress  approved  July  1,  1902  (32  Stat.,  641),  per- 
taining to  allotted  homesteads. 

In  Witness  Whereof,  we,  the  principal  chief  of  the  Choctaw 
Nation  and  the  governor  of  the  Chickasaw  Nation,  have  hereunto 
set  our  hands  and  caused  the  great  seal  of  our  respective  nations 
to  be  affixed  at  the  dates  hereinafter  shown. 

Date, ,  19—. 


Principal  Chief  of  the  Choctaw  Nation. 
Date, ,  19—. 


[Seal.]  Governor  of  the  Chickasaw  Nation. 

Department  of  the  Interior, 
Approved ,  19 — . 

> 
Secretary. 

[Seal.]  By , 

Clerk. 


1617  FORMS    FOR   ALLOTMENT    CERTIFICATES,    ETC.  §  2095 

Homestead  Patent.     No.  


CHOCTAW   AND   CHICKA- 
SAW NATIONS 

TO 


Filed  for  record  on  the 
day  of ,  19 — ,  at 


o'clock,  —  m.,  and  recorded  in 
Book ,  page . 

Commissioner  to  the  Five  Civ- 
ilized Tribes. 

By  , 

Clerk. 

Sec.  2095.     Form  for  allotment  patent — Choctaw  and  Chicka- 
saw nations. 

Allotment  Patent.  Roll  No.  

No.  .  Date  of  Certificate  

THE  CHOCTAW  AND  CHICKASAW  NATIONS, 
Indian  Territory. 
To  All  to  Whom  These  Presents  Shall  Come,  Greeting: 

Whereas,  by  the  act  of  Congress  approved  July  1,  1902  (32 
Stat.,  641),  and  ratified  by  the  citizens  of  the  Choctaw  and 
Chickasaw  nations  September  25,  1902,  it  was  provided  that 
there  should  be  allotted,  by  the  commission  to  the  Five  Civilized 
Tribes,  to  each  citizen  of  the  Choctaw  and  Chickasaw  nations 
land  in  equal  value  to  three  hundred  and  twenty  acres  of  the 
average  allottable  lands  of  the  Choctaw  and  Chickasaw  nations; 
and, 

Whereas,  it  was  provided  by  said  act  of  Congress  thai  each 
member  of  said  tribes  shall,  at  the  time  of  the  selection  of  Ins 
allotment,  designate,  or  have  selected  and  designated  for  him, 
from  his  allotment,  land  equal  in  value  to  one  hundred  and  sixty 
acres  of  the  average  allottable  land  of  the  Choctaw  and  Chide- 
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asaw  nations,  as  nearly  as  may  be,  as  a  homestead,  for  which 
separate  certificate  and  patent  shall  issue ;  and, 

Whereas,  the  said  commission  to  the  Five  Civilized  Tribes,  or 
its  lawful  successor,  has  certified  that  the  land  hereinafter  de- 
scribed has  been  selected  by  or  on  behalf  of  ,  a  citizen 

0f  the  Nation,  as  an  allotment,  exclusive  of  land  equal 

in  value  to  one  hundred  and  sixty  acres  of  the  average  allottable 
lands  of  the  Choctaw  and  Chickasaw  nations  selected  as  a  home- 
stead as  aforesaid : 

Now,  Therefore,  we,  the  undersigned,  the  principal  chief  of 
the  Choctaw  Nation  and  the  governor  of  the  Chickasaw  Nation, 
by  virtue  of  the  power  and  authority  vested  in  us  by  the  twenty- 
ninth  section  of  the  act  of  Congress  of  the  United  States,  ap- 
proved June  28,  1898  (30  Stat.,  495),  have  granted  and  con- 
veyed, and  by  these  presents  do  grant  and  convey  unto  the  said 

all  right,  title  and  interest  of  the  Choctaw  and  Chickasaw 

nations  and  of  all  other  citizens  of  said  nations,  in  and  to  the 

following  described  land,  viz. :   — 

of  the  Indian  base  and  meridian,  in  Indian  Territory,  containing 

acres,  more  or  less,  as  the  case  may  be,  according  to  the 

United  States  survey  thereof,  subject,  however,  to  the  provisions 
of  the  act  of  Congress  approved  July  1,  1902  (32  Stat.,  641). 

In  Witness  Whereof,  we,  the  principal  chief  of  the  Choctaw 
Nation  and  the  governor  of  the  Chickasaw  Nation,   here  hereunto 
set  our  hands  and  caused  the  great  seal  of  our  respective  nations 
to  be  affixed  at  the  dates  hereinafter  shown. 
Date,  ,  19—. 


Principal  Chief  of  the  Choctaw  Nation. 
Date,  ,  19—. 


[Seal.]  Governor  of  the  Chickasaw  Nation. 

Department  of  the  Interior, 
Approved ,  19 — . 

i 
Secretary. 

[Seal.]  By , 

Clerk. 


1619 


FORMS   FOR   ALLOTMENT    CERTIFICATES,    ETC.  §  2096 

Allotment  Patent.     No.  


CHOCTAW   AND    CHICKA- 
SAW NATIONS 

TO 


Filed  for  record  on  the 

day  of ,  19—,  at 

o'clock,  —  m.,  and  recorded  in 
Book ,  page . 


Commissioner  to  the  Five  Civ- 
ilized Tribes. 
By , 


Clerk. 


Sec.   2096.     Form    for    homestead    designation  —  Mississippi 
Choctaw. 
HOMESTEAD    DESIGNATION. 

Department  of  the  Interior. 

Mississippi   Choctaw  Selection  No.  ,  Choctaw  Land 

Office  . 


c 

HOCTAW    '. 

Nation. 

Commissioner  to  the  Five  Civilized  Tribes. 
In  the  Matter  of  the  Allotment  of  the  Lands  of  the  Choctaws  and 
Chickasaws.     Mississippi  Choctaws. 
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This  is  to  Certify  that  ,  duly  identified  by  the  com- 
mission to  the  Five  Civilized  Tribes  as  a  Mississippi  Choctaw  In- 
dian, has  on  this  date  designated  as  prospective  home- 
stead of  the  lands  of  the  Choctaws  and  Chickasaws  the  following 
described  land : 

SUBDIVISION.  SEC.  TOWN.         RANGE.         ACRES.  100 


of  the  Indian  base  and  meridian,  containing acres,  more 

or  less,  as  the  case  may  be,  according  to  the  United  States  survey 
thereof,  the  total  appraised  value  of  the  land  above  described 
amounting  to  $ . 

This  certificate  of  selection  is  issued  to as  evidence  of 

possessory  right  to  the  tract  of  land  above  described  for  a  period 

of  three  years  from  the  date  hereof  or  up  to  the  time  of 

death.  , 

Commissioner  to  the  Five  Civilized  Tribes. 

Identified  Mississippi  Choctaw  Schedule,  No.  . 

(This  certificate  is  not  transferable.) 

The  person  to  whom  this  certificate  is  issued,  or  any  person 
acting  in  any  capacity  whatever  representing  such  person,  is  not 
authorized  to  cut  merchantable  timber  from  the  land  described 
herein  until  the  person  to  whom  this  certificate  is  issued  has  been 
enrolled  as  a  citizen  of  the  Choctaw  Nation  and  has  complied 
with  the  provisions  of  the  forty-first,  forty-second  and  forty- 
third  sections  of  the  act  of  Congress  approved  July  1,  1902  (32 
Stat,  641). 

Sec.    2097.     Form     for     allotment     designation —  Mississippi 
Choctaws. 

ALLOTMENT  DESIGNATION. 
Department  of  the  Interior. 

Mississippi   Choctaw  Selection  No.  ,  Choctaw  Land 

Office  . 
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Choctaw  Nation. 


Commissioner  to  the  Five  Civilized  Tribes. 
In  the  Matter  of  the  Allotment  of  the  Lands  of  the  Choctaws  and 
Chickasaws.  Mississippi  Choctaws. 
This  is  to  Certify  that  ,  duly  identified  by  the  com- 
mission to  the  Five  Civilized  Tribes  as  a  Mississippi  Choctaw 
Indian,  has  on  this  date  designated  as  prospective  allot- 
ment exclusive  of  homestead  of  the  lands  of  the  Choctaws  and 
Chickasaws  the  following  described  land : 

SUBDIVISION.  SEC.  TOWN.         RANGE.         ACRES.  100 


of  the  Indian  base  and  meridian,  containing acres,  more 

or  less,  as  the  case  may  be,  according  to  the  United  States  survey 
thereof,  the  total  appraised  value  of  the  land  above  described 

amounting  to  $ . 

This  certificate  of  selection  is  issued  to as  evidence  of 

possessory  right  to  the  tract  of  land  above  described  for  a  period 

of  three  years  from  the  date  hereof  or  up  to  the  time  of  

death.  , 

Commissioner  to  the  Five  Civilized  Tribes. 
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Identified  Mississippi  Choctaw  Schedule,  No.  . 

(This  certificate  is  not  transferable.) 
The  person  to  whom  this  certificate  is  issued,  or  any  person 
acting  in  any  capacity  whatever  representing  such  person,  is  not 
authorized  to  cut  merchantable  timber  from  the  land  described 
herein  until  the  person  to  whom  this  certificate  is  issued  has  been 
enrolled  as  a  citizen  of  the  Choctaw  Nation  and  has  complied 
with  the  provisions  of  the  forty-first,  forty-second  and  forty- 
third  sections  of  the  act  of  Congress  approved  July  1,  1902  (32 
Stat,  641). 

Sec.    2098.     Form     for     homestead     certificate  —  Mississippi 
Choctaw. 

HOMESTEAD    CERTIFICATE. 

Department  of  the  Interior. 

Roll  of  Mississippi  Choctaws.    No.  . 

Certificate  No. .    Muskogee,  Indian  Territory. 

Commissioner  to  the  Five  Civilized  Tribes. 
Allotment  of  the  Lands  of  the  Choctaws  and  Chickasaws. 

This  is  to  Certify  that  the  enrollment  of as  a  Missis- 
sippi Choctaw  has  been  duly  approved  by  the  secretary  of  the 
interior,  and  that  due  proof  has  been  made  that has  com- 
plied with  the  provisions  of  the  act  of  Congress  approved  July 
1,  1902  (32  Stats.,  641),  relative  to  residence  upon  the  lands  of 
the  Choctaw  and  Chickasaw  nations,  and  that  the  following  de- 
scribed land  has  been  regularly  allotted  to  as  a  home- 
stead : 

AREA  VALUATION 

SUBDIVISION  SEC.      TWP.      RANGE   ACRES       IOOthS    DOLLARS   CTSJ. 
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of  the  Indian  base  and  meridian,  containing acres,  more 

or  less,  as  the  case  may  be,  according  to  the  United  States  survey 
thereof. 

The  total  appraised  value  of  the  land  described  in  this  cer- 
tificate amounts  to  $ . 

This  certificate  is  not  transferable. 


Commissioner  to  the  Five  Civilized  Tribes. 

Sec.  2099.     Form  for  allotment  certificate — Mississippi  Choc- 
taw. 

ALLOTMENT    CERTIFICATE. 

Department  of  the  Interior. 


Roll  of  Mississippi  Choctaws.     No.  . 

Certificate  No. .    Muskogee,  Indian  Territory. 

Commissioner  to  the  Five  Civilized  Tribes. 
Allotment  of  the  Lands  of  the  Choctaws  and  Chickasaws. 

This  is  to  Certify  that  the  enrollment  of as  a  Missis- 
sippi Choctaw  has  been  duly  approved  by  the  secretary  of  the 
interior,  and  that  due  proof  has  been  made  that has  com- 
plied with  the  provisions  of  the  act  of  Congress  approved  July 
1,  1902  (32  Stats.,  641),  relative  to  residence  upon  the  lands  of 
the  Choctaw  and  Chickasaw  nations,  and  that  the  following  de- 
scribed land  has  been  regularly  allotted  to  as  an  allot- 
ment exclusive  of  the  homestead. 

area  valuation 

suBDrvisioN       sec.     twp.     range  acres     IOOtiis  dollars  cts\ 
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of  the  Indian  base  and  meridian,  containing acres,  more 

or  less,  as  the  case  may  be,  according  to  the  United  States  survey 
thereof. 

The  total  appraised  value  of  the  land  described  in  this  cer- 
tificate amounts  to  $ . 

This  certificate  is  not  transferable. 


Commissioner  to  the  Five  Civilized  Tribes. 

Sec.  2100.     Form  for  homestead  certificate — Minor  Mississippi 
Choctaw. 

HOMESTEAD   CERTIFICATE. 
Roll .  No.  . 

Department  of  the  Interior. 

Certificate  No. ,  Choctaw  Land  Office. 

Choctaw  Nation. 


Commissioner  to  the  Five  Civilized  Tribes. 

In  the  Matter  of  the  Allotment  of  the  Lands  of  the  Choctaws  and 
Chickasaws.    Mississippi  Choctaws. 

This  Certifies  that  has  this  day  been  allotted  as  a 

homestead  the  following  described  land,  viz.: 
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SUBDIVISION.  SEC.  TOWN.         RANGE.  ACRES.  100 


of  the  Indian  base  and  meridan,  containing 


acres,  more 


or  less,  as  the  case  may  be,  according  to  the  United  States  survey 
thereof. 

Total  appraised  value  of  the  land  described  in  this  certificate : 


Commissioner  to  the  Five  Civilized  Tribes. 
Minor  Mississippi  Choctaws. 
(Act  of  Congress,  approved  April  26,  1906.) 
(This  certificate  is  not  transferable.) 

Sec.  2101.     Form  for  allotment  certificate — Minor  Mississippi 
Choctaw. 


ALLOTMENT    CERTIFICATE. 


Roll 


No. 


Department  of  the  Interior. 

Certificate  No. ,  Chickasaw  Land  Office. 

Choctaw  Nation. 
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Commissioner  to  the  Five  Civilized  Tribes. 
In  the  Matter  of  the  Allotment  of  the  Lands  of  the  Choctaws  and 
Chickasaws.    Mississippi  Choctaws. 

This  Certifies  that  has  this  day  been  allotted  the 

following  described  land,  exclusive  of  a  homestead,  viz. : 

SUBDIVISION.  SEC.  TOWN.         RANGE.         ACRES.  100 


of  the  Indian  base  and  meridian,  containing  acres,  more 

or  less,  as  the  case  may  be,  according  to  the  United  States  survey 
thereof. 

Total  appraised  value  of  the  land  described  in  this  certificate : 

$ . 


Commissioner  to  the  Five  Civilized  Tribes. 
Minor  Mississippi  Choctaws. 
(Act  of  Congress,  approved  April  26,  1906.) 
(This  certificate  is  not  transferable.) 

Sec.  2102.     Form  for  homestead  patent — Mississippi  Choctaw. 

THE  CHOCTAW  AND  CHICKASAW  NATIONS, 
(Formerly  Indian  Territory), 
Oklahoma. 
To  All  to  Whom  These  Presents  Shall  Come,  Greeting: 

Whereas,  by  the  act  of  Congress  approved  July  1,  1902  (32 
Stats.,  641),  and  ratified  by  the  citizens  of  the  Choctaw  and 
Chickasaw  nations,  September  25,  1902,  it  is  provided  that  there 
shall  be  allotted  to  each  Mississippi  Choctaw,  whose  name  ap- 
pears upon  the  final  roll  of  Mississippi  Choctaws,  land  equal  in 
value  to  320  acres  of  the  average  allottable  lands  of  the  Choctaw 
and  Chickasaw  nations  and  that  each  enrolled  Mississippi  Choc- 
taw shall  designate,  or  have  designated  for  him,  from  his  allot- 
ment, land  equal  in  value  to  160  acres  of  the  average  allottable 
lands  of  said  nations,  as  nearly  as  may  be,  as  a  homestead,  for 
which  separate  certificate  and  patent  shall  issue;  and, 
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Whereas,  it  is  further  provided  by  said  act  of  Congress  that 
upon  due  proof  being  made  of  a  continuous  bona  fide  residence 
upon  the  lands  of  the  Choctaw  and  Chickasaw  nations  of  any 
such  Mississippi  Choctaw  for  the  period  therein  prescribed,  he 
shall  receive  a  patent  for  his  allotment  and  shall  hold  the  land 
allotted  to  him  subject  to  the  limitations  provided  in  the  afore- 
said act  for  citizens  of  said  nations ;  and, 

"Whereas,  is    a   Mississippi    Choctaw   of  the   

blood,  whose  name  appears  upon  the  roll  of  Mississippi  Choctaws 
approved  by  the  secretary  of  the  interior ;  and, 

"Whereas,  the  commissioner  to  the  Five  Civilized  Tribes  has 
certified  that  the  land  hereinafter  described  has  been  selected  by 

or  on  behalf  of  the  said  as  a  homestead,  and  that  due 

proof  has  been  made  that  the  said has  complied  with  the 

provisions  of  the  aforesaid  act  of  Congress  relative  to  residence 
upon  the  lands  of  the  Choctaw  and  Chickasaw  nations : 

Now,  Therefore,  we,  the  undersigned,  the  principal  chief  of 
the  Choctaw  Nation  and  the  governor  of  the  Chickasaw  Nation, 
by  virtue  of  the  power  and  authority  vested  in  us  by  the  29th 
section  of  the  act  of  Congress  approved  June  28,  1898  (30  Stats., 
495),  have  granted  and  conveyed,  and  by  these  presents  do  grant 

and  convey  unto  the  said  ,  all   right,   title  and  interest 

of  the  Choctaw  and  Chickasaw  nations,  and  of  all  other  citizens 
of  said  nations,   in  and   to  the  following  described  land,  viz.: 

of  the  Indian  base  and  meridian,  in 

Oklahoma,  containing  acres,  more  or  less,  as  the  case 

may  be,  according  to  the  United  States  survey  thereof,  subject, 
however,  to  all  the  provisions  of  the  aforesaid  acts  of  Congress 
and  to  all  other  laws  of  the  United  States  pertaining  to  the 
alienation  and  taxation  of  land  included  in  such  allotments,  or 
otherwise  affectiag  the  same,  and  applicable  to  the  said  allotee 
or  his  heirs. 

Ix  Witness  Whereof,  we,  the  principal  chief  of  the  Choctaw 

Nation  and  the  governor  of  the  Chickasaw  Nation,  have  hereunto 
set  our  hands  and  caused  the  <_ri-c;ii  seal  of  our  respective  nations 
to  be  affixed  at  the  dates  hereinafter  shown. 
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Date, ,  19—. 


Principal  Chief  of  the  Chickasaw  Nation. 
Date, ,  19—. 


Governor  of  the  Chickasaw  Nation. 
Department  of  the  Interior, 
Approved ,  19 — . 


Secretary. 

By , 

Clerk. 
MISSISSIPPI  CHOCTAW. 

Homestead  Patent  No.  


CHOCTAW  AND    CHICKA- 
SAW NATIONS 

TO 


Filed  for  record  on  the 
day  of ,  19 — ,  at 


o'clock,  —  m.,  and  recorded  in 
Book  ,  page  . 

Commissioner  to  the  Five  Civ- 
ilized Tribes. 

By  , 

Clerk. 

Sec.  2103.     Form  for  allotment  patent — Mississippi  Choctaw. 

Mississippi  Choctaw 

Allotment  Patent  No.       Mississippi  Choctaw  Roll  No. . 

THE  CHOCTAW  AND  CHICKASAW  NATIONS, 
(Formerly  Indian  Territory) 
Oklahoma. 
To  All  to  Whom  These  Presents  Shall  Come,  Greeting: 
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Whereas,  by  the  act  of  Congress  approved  July  1,  1902  (32 
Stats.,  641),  and  ratified  by  the  citizens  of  the  Choctaw  and 
Chickasaw  nations,  September  25,  1902,  it  is  provided  that  there 
shall  be  allotted  to  each  Mississippi  Choctaw,  whose  name  ap- 
pears upon  the  final  roll  of  Mississippi  Choctaws,  land  equal  in 
value  to  320  acres  of  the  average  allottable  lands  of  the  Choctaw 
and  Chickasaw  nations,  and  that  each  enrolled  Mississippi  Choc- 
taw shall  designate,  or  have  designated  for  him,  from  his  allot- 
ment, land  equal  in  value  to  160  acres  of  the  average  allottable 
lands  of  said  nations,  as  nearly  as  may  be,  as  a  homestead,  for 
which  separate  certificate  and  patent  shall  issue;  and, 

Whereas,  it  is  further  provided  by  said  act  of  Congress  that 
upon  due  proof  being  made  of  a  continuous  bona  fide  residence 
upon  the  lands  of  the  Choctaw  and  Chickasaw  nations  of  any 
such  Mississippi  Choctaw  for  the  period  therein  prescribed,  he 
shall  receive  a  patent  for  his  allotment  and  shall  hold  the  land 
allotted  to  him  subject  to  the  limitations  provided  in  the  afore- 
said act  for  citizens  of  said  nation ;  and, 

Whereas,  is   a   Mississippi   Choctaw   of  the  

blood,  whose  name  appears  upon  the  roll  of  Mississippi  Choctaws 
approved  by  the  secretary  of  the  interior;  and, 

Whereas,  the  commissioner  of  the  Five  Civilized  Tribes  has 
certified  that  the  land  hereinafter  described  has  been  selected  by 

or  on  behalf  of  the  said  as  an  allotment,  exclusive  of 

land  designated  as  a  homestead,  and  that  due  proof  has  been 

made  that  the  said  has  complied  with  the  provisions  of 

the  aforesaid  act  of  Congress  relative  to  residence  upon  the  lands 
of  the  Choctaw  and  Chickasaw  nations : 

Now,  Therefore,  we,  the  undersigned,  the  principal  chief  of 
the  Cnoctaw  Nation  and  the  governor  of  the  Chickasaw  Nation, 
by  virtue  of  the  power  and  authority  vested  in  us  by  the  29th 
section  of  the  act  of  Congress  approved  June  28,  1898  (30  Stats.. 
495),  have  granted  and  conveyed,  and  by  these  presents  do  grant 

and  convey  unto  the  said ,  all   right,  title  and  interest 

of  the  Choctaw  and  Chickasaw  nations,  and  of  all  other  citizens 
of  said  nations,   in   and   to   the    following  described   land,   viz.: 

■ ■ of  the   Indian    hase  and   meridian,   in 

Oklahoma,   containing  acres,   more   or  less,   as  the   case 


§  2103  merwine's  trial  of  title  to  land.  1630 

may  be,  according  to  the  United  States  survey  thereof,  subject, 
however,  to  all  the  provisions  of  the  aforesaid  acts  of  Congress 
and  to  all  other  laws  of  the  United  States  pertaining  to  the 
alienation  and  taxation  of  land  included  in  such  allotments,  or 
otherwise  affecting  the  same,  and  applicable  to  the  said  allotee 
or  his  heirs. 

In  "Witness  Whereof,  we,  the  principal  chief  of  the  Choctaw 
Nation  and  the  governor  of  the  Chickasaw  Nation,  have  hereunto 
set  our  hands  and  caused  the  great  seal  of  our  respective  nations 
to  be  affixed  at  the  dates  hereinafter  shown. 

Date, ,  19—. 


Principal  Chief  of  the  Choctaw  Nation. 
Date, ,  19—. 


Governor  of  the  Chickasaw  Nation. 


Department  of  the  Interior, 
Approved ,  19 — . 


Secretary. 

By , 

Clerk. 

Mississippi  Choctaw  Roll  No.  

Date  of  Certificate 


MISSISSIPPI  CHOCTAW. 
Mississippi  Choctaw 
Allotment  Patent  No. .  Homestead  Patent  No. 


CHOCTAW   AND    CHICKA- 
SAW NATIONS 

TO 


Filed  for  record  on  the 

day  of ,  19 — ,  at 

o'clock,  —  m.,  and  recorded  in 
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Book ,  page . 


Commissioner  to  the  Five  Civ- 
ilized Tribes. 
By , 


Clerk. 


Sec.  2104.     Form  for  allotment  certificate — Choctaw  Nation. 

ALLOTMENT    CERTIFICATE. 
Roll .  No.  . 

Department  of  the  Interior. 

Certificate  No.  ,  Choctaw  Land  Office. 

CHOCTAW  NATION. 


Commissioner  to  the  Five  Civilized  Tribes. 
In  the  Matter  of  the  Allotment  of  the  Lands  of  the  Choctaws  and 
Chickasaws.     Freedmen. 
Thts  Certifies  titat has  this  day  boon  allotted  the  fol- 
lowing described  land,  viz. : 

subdivision.  sec.         town.       range.       ACRES.         100 
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of  the  Indian  base  and  meridian,  containing acres,  more 

or  less,  as  the  case  may  be,  according  to  the  United  States  survey 
thereof. 

Total  appraised  value  of  the  land  described  in  this  certificate : 


Commissioner  to  the  Five  Civilized  Tribes. 
(This  certificate  is  not  transferable.) 

Sec.  2105.     Form  for  allotment  patent — Choctaw  and  Chicka- 
saw freedmen. 

Patent  to  Freedman.  Freedman  Roll  

No. .  Date  of  Certificate 


THE  CHOCTAW  AND  CHICKASAW  NATIONS, 

(Formerly  Indian  Territory) 
Oklahoma. 

To  All  to  Whom  These  Presents  Shall  Come,  Greeting: 

Whereas,  by  the  act  of  Congress  approved  July  1,  1902  (32 
Stat.,  641),  and  ratified  by  the  citizens  of  the  Choctaw  and  Chick- 
asaw nations,  September  25,  1902,  it  was  provided  that  there 
should  be  allotted,  by  the  commission  to  the  Five  Civilized  Tribes, 
to  each  Choctaw  and  Chickasaw  freedman,  land  equal  in  value 
to  forty  acres  of  the  average  allottable  land  of  the  Choctaw  and 
Chickasaw  nations,  which  shall  be  inalienable  during  the  life- 
time of  the  allotee,  not  exceeding  twenty-one  years  from  the 
date  of  certificate  of  allotment ;  and, 

Whereas,  the  said  commission  to  the  Five  Civilized  Tribes,  or 
its  lawful  successor,  has  certified  that  the  land  hereinafter  de- 
scribed has  been  selected  by  or  on  behalf  of freedman,  as 

an  allotment: 

Now,  Therefore,  we,  the  undersigned,  the  principal  chief  of 
the  Choctaw  Nation  and  the  governor  of  the  Chickasaw  Nation, 
by  virtue  of  the  power  and  authority  vested  in  us  by  the  twenty- 
ninth  section  of  the  act  of  Congress  of  the  United  States,  ap- 
proved June  28,  1898  (30  Stat.,  495),  have  granted  and  con- 
veyed, and  by  these  presents  do  grant  and  convey  unto  the  said 
all  right,  title  and  interest  of  the  Choctaw  and  Chickasaw 
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nations  and  of  all  citizens  of  said  nations,  in  and  to  the  following 
described  land,  viz.:  of  the  Indian 


base  and  meridian,  in  Oklahoma,  containing acres,  more 

or  less,  as  the  case  may  be,  according  to  the  United  States  survey- 
thereof,  subject,  however,  to  the  provisions  of  the  act  of  Con- 
gress approved  July  1,  1902  (32  Stat.,  641). 

In  Witness  Whereof,  we,  the  principal  chief  of  the  Choctaw 
Nation  and  the  governor  of  the  Chickasaw  Nation,  have  hereunto 
set  our  hands  and  caused  the  great  seal  of  our  respective  nations 
to  be  affixed  at  the  dates  hereinafter  shown. 

Date, ,  19—. 


Principal  Chief  of  the  Choctaw  Nation. 


Date, 


19—. 


[Seal.]  Governor  of  the  Chickasaw  Nation. 

Department  of  the  Interior, 
Approved ,  19 — . 


[Seal.] 


By 


Secretary. 


Clerk. 


Patent  to  Freedman. 

No. 


CHOCTAW   AND   CHICKA- 
SAW  NATIONS 
to 


Filed  for  record  on  the 

day  of ,  19 — ,  at 

o'clock,  —  m.,  and  recorded  in 
Book  ,  page  . 

Commissioner  to  the  Five  Civ- 
ilized Trilxs. 

By  -, 

Clerk. 
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MERWINE  S    TRIAL   OF    TITLE    TO    LAND. 


1634 


Sec.  2106.    Form  for  certificate  of  homestead  designation — 
Seminole  Nation. 

CERTIFICATE  OF  HOMESTEAD  DESIGNATION. 

Roll .  No. 

Department  of  the  Interior. 
Certificate  No.  ,  Seminole  Land  Office. 


Commissioner  to  the  Five  Civilized  Tribes. 

In  the  Matter  of  the  Allotment  of  the  lands  of  the  Seminoles. 
This  Certifies  that  there  has  this  day  been  designated  by 

for  as  a  homestead,  out  of  the  lands  heretofore 

selected  as allotment  the  following  described  lands,  viz. : 


subdivision. 


SEC. 


TOWN.         RANGE.         ACRES.         lOOTHS. 


of  the  Indian  base  and  meridian. 

Commission  to  the  Five  Civilized  Tribes. 


Chairman. 
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Sec.  2107.     Form  for  Seminole  deceased  allotee  certificate. 

CERTIFICATE    OF  ALLOTMENT. 

New  Born  Roll.  No. 

Seminole  Nation. 

"Wewoka  Land  Office. 


— 
t 


Commission  to  the  Five  Civilized  Tribes. 

This  Certifies  that  has  been  this  day  allotted  the 

following  described  lands:   (Here  give  description),  containing 

acres  first  class ;  acres  second  class ;  acres 

third  class,  more  or  less,  as  the  case  may  be,  according  to  the 
United  States  survey  thereof. 

Total  appraised  value,  $ . 

Commission  to  the  Five  Civilized  Tribes, 


Chairman. 


(This  certificate  is  not  transferable.) 
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Sec.  2108.    Form  for  new-born  certificate — Seminole  Nation. 

Department  op  the  Interior. 

Commission  to  the  Five  Civilized  Tribes. 

Seminole  Nation. 

Seminole  Roll  No.  .  Certificate  Deceased  No.  

Wewoka  Land  Office. 


Wewoka,  I.  T.,  ,  19 . 

This  is  to  Certify  that  the  following  described  land  has  been 
set  apart  as  the  allotment  of  ,  deceased,  viz.:  (Here  de- 
scribe it),  containing  acres  first  class;  acres  sec- 
ond class,  and acres  third  class,  more  or  less,  as  the  case 

may  be,  according  to  the  United  States  survey  thereof. 

Total  appraised  value  of  allotment,  $ . 

Commission  to  the  Five  Civilized  Tribes, 


Chairman. 
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§2109 


Sec.  2109.     Form  for  certificate  of  homestead  allotment — Cher- 
okee Nation. 

CERTIFICATE   OF   HOMESTEAD  ALLOTMENT. 

Department  of  the  Interior. 

Commission  to  the  Five  Civilized  Tribes. 

Certificate  No.  ,  Cherokee  Land  Office. 


-,  I.  T., 


19—. 


This  Certifies  that 


has  this  day  selected  the  following 


described  land  as  a  homestead,  viz. : 
subdivision  of  section 


TOWN 


RANGE 


containing 


acres,  more  or  less,  as  the  case  may  be,  ac- 


cording to  the  United  States  survey  thereof.     Total  appraised 

value  of  land  described  in  this  certificate,  $ . 

Commission  to  the  Five  Civilized  Tribes, 


Chairman. 


Roll  Number. 

Cherokee  Roll.    Freedmen  Roll. 

(This  certificate  is  not  transferable.) 
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Sec.  2110.     Form  for  certificate  of  allotment — Cherokee  Na- 
tion. 

CERTIFICATE  OF  ALLOTMENT. 

Department  of  the  Interior. 

Certificate  No.  ,  Cherokee  Land  Office. 

Commissioner  to  the  Five  Civilized  Tribes. 


r 


-,19- 


This  Certifies  that 


IT    

,      -L.       J.  ., 

has  this  day  filed  his  selection  of 


the  following  described  land,  viz. : 

SUBDIVISION   OF  SECTION 


TOWN 


RANGE 


containing  acres,  more  or  less,  as  the  case  may  be,  ac- 
cording to  the  United  States  survey  thereof.  Total  appraised 
value  of  land  described  in  this  certificate,  $ . 


Commissioner  to  the  Five  Civilized  Tribes. 
Roll  Number. 
Cherokee  Roll.     Freedmen  Roll. 
(This  certificate  is  not  transferable.) 
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Sec.  2111.     Form  for  homestead  deed — Cherokee  Nation. 

Homestead  Deed.  Roll,  No.  

THE  CHEROKEE  NATION, 

(Formerly  Indian  Territory) 

Oklahoma. 

To  All  to  Whom  These  Presents  Shall  Come,  Greeting: 

"Whereas,  by  the  act  of  Congress  approved  July  1,  1902  (32 
Stat.,  71 G),  ratified  by  the  Cherokee  Nation,  August  7,  1902,  it 
was  provided  that  there  should  be  allotted  by  the  commission  to 
the  Five  Civilized  Tribes,  to  each  citizen  of  the  Cherokee  Nation, 
land  equal  in  value  to  one  hundred  and  ten  acres  of  the  average 
allottable  lands  of  the  Cherokee  Nation ;  and, 

"Whereas,  it  was  provided  by  said  act  of  Congress  that  each 
member  of  said  tribe  shall,  at  the  time  of  the  selection  of  his 
allotment,  designate,  or  have  selected  and  designated  for  him, 
from  his  allotment,  land  equal  in  value  to  forty  acres  of  the 
everage  allottable  lands  of  the  Cherokee  Nation,  as  nearly  as 
may  be,  as  a  homestead,  for  which  separate  certificate  shall 
issue ;  and, 

"Whereas,  the  said  commission  to  the  Five  Civilized  Tribes,  or 
its  lawful  successor,  has  certified  that  the  land  hereinafter  de- 
scribed has  been  selected  by  or  on  behalf  of ,  a  citizen  of 

said  tribe,  as  a  homestead, 

Now,  Therefore,  I,  the  undersigned,  the  principal  chief  of 
the  Cherokee  Nation,  by  virtue  of  the  power  and  authority  vested 
in  me  by  the  aforesaid  act  of  the  Congress  of  the  United  States, 
have  granted  and  conveyed,  and  by  these  presents  do  grant  and 

convey  unto  the  said  all  right,  title  and  interest  of  the 

Cherokee  Nation,  and  of  all  other  citizens  of  said  nation,  in 

and  to  the  following  described  hind,  viz.: 

of   the    Indian    base   and    meridian,   in    Oklahoma,    containing 

acres,  more  or  less,  as  the  case  may  be,  according  to  the 

United  States  survey  thereof,  subject,  however,  to  the  conditions 
provided  by  said  act  of  Congress  pertaining  to  allotted  home- 
steads. 
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In  Witness  Whereof,  I,  the  principal  chief  of  the  Cherokee 
Nation,  have  hereunto  set  my  hand  and  caused  the  great  seal  of 
said  nation  to  be  affixed  this day  of ,  A.  D.  19 — . 


[Seal.]  Principal  Chief  of  the  Cherokee  Nation. 

Department  of  the  Interior, 
Approved ,  19 — . 


Secretary. 


[Seal.]  By 


Clerk. 
Homestead  Deed. 

CHEROKEE  NATION 
to 


Filed  for  record  on  the 
day  of ,  19 — ,  at 


o'clock,  —  m.,  and  recorded  in 
Book ,  page . 

Commissioner  to  the  Five  Civ- 
ilized Tribes. 

By , 

Clerk. 

Sec.  2112.     Form  for  allotment  deed — Cherokee  Nation. 

Allotment  Deed.  Roll  No. 

THE  CHEROKEE  NATION, 

''Formerly  Indian  Territory) 

Oklahoma. 

To  All  to  Whom  These  Presents  Shall  Come,  Greeting: 

Whereas,  by  the  act  of  Congress  approved  July  1,  1902  (32 
Stat.,  716),  ratified  by  the  Cherokee  Nation,  August  7,  1902,  it 
is  provided  that  there  shall  be  allotted  by  the  Commission  to 


1641  FORMS   FOR  ALLOTMENT   CERTIFICATES,   ETC.  §  2112 

the  Five  Civilized  Tribes,  to  each  citizen  of  the  Cherokee  Tribe, 
land  equal  in  value  to  one  hundred  and  ten  acres  of  the  average 
allottable  lands  of  the  Cherokee  Nation ;  and, 

"Whereas,  it  was  provided  by  said  act  of  Congress  that  each 
citizen  shall  designate  or  have  designated  and  selected  for  him, 
at  the  time  of  his  selection  of  allotment,  out  of  his  allotment,  as 
a  homestead,  land  equal  in  value  to  forty  acres  of  the  average 
allottable  lands  of  the  Cherokee  Nation,  as  nearly  as  may  be,  for 
which  he  shall  receive  a  separate  certificate;  and, 

Whereas,  the  said  Commission  to  the  Five  Civilized  Tribes,  or 
its  lawful  successor,  has  certified  that  the  land  hereinafter  de- 
scribed has  been  selected  by  or  on  behalf  of ,  a  citizen  of 

said  tribe,  as  an  allotment,  exclusive  of  land  equal  in  value  to 
forty  acres  of  the  average  allottable  lands  of  the  Cherokee 
Nation,  selected  as  a  homestead  as  aforesaid, 

Now,  Therefore,  I.  the  undersigned,  principal  chief  of  the 
Cherokee  Nation,  by  virtue  of  the  power  and  authority  vested 
in  me  by  aforesaid  act  of  the  Congress  of  the  United  States, 
have  granted  and  conveyed,  and  by  these  presents  do  grant  and 

convey  unto  the  said  all  right,  title  and  interest  of  the 

Cherokee  Nation,  and  of  all  other  citizens  of  said  nation,  in 

and  to  the  following  described  land,  viz. : 

of    the    Indian    base   and   meridian,    in    Oklahoma,    containing 

acres,  more  or  less,  as  the  case  may  be,  according  to  the 

United  States  survey  thereof,  subject,  however,  to  all  the  pro- 
visions of  said  act  of  Congress. 

In  Witness  Whereof,  I,  the  principal  chief  of  the  Cherokee 
Nation,  have  hereunto  set  my  hand  and  caused  the  great  seal  of 
said  nation  to  be  affixed  this day  of ,  A.  D.  19—. 


[Seal.]  Principal  Chief  of  the  Cherokee  Na(i<m. 

Department  of  the  Interior, 

Approved ,  19 — . 

— ■ » 

,s\  <■/■(  tary. 

[Seal.] > 

Cleric. 
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Allotment  Deed. 


CHEROKEE  NATION 

TO 


Filed  for  record  on  the 
day  of ,  19 — ,  at 


o'clock,  - —  m.,  and  recorded  in 
Book  ,  page . 

Commissioner  to  the  Five  Civ- 
ilized Tribes. 

By , 

Clerk. 

Sec.  2113.     Form  for  certificate  of  selection  by  heirs — Creek 
Nation. 

CERTIFICATE  OF  SELECTION. 

Department  of  the  Interior. 

Commission  to  the  Five  Civilized  Tribes. 

Certificate  Deceased  No. ,  Creek  Nation. 

Muskogee,  I.  T., ,  19—. 

This  is  to  Certify  that  the  following  described  land  has  been 
selected  for  allotment  to  "Lhe  heirs  of ,  deceased,  viz. : 

SUBDIVISION   OF  SECTION  TOWN  RANGE 


of  the  Indian  base  and  meridian  in   Creek  Nation,   containing 

acres,  more  or  less,  as  the  case  may  be,  according  to  the 

United  States  survey  thereof. 

Commission  to  the  Five  Civilized  Tribes, 


Chairman. 
Allotee's  Roll  No. . 
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Sec.  2114.     Form  for  homestead  certificate — Creek  Nation. 

HOMESTEAD   CERTIFICATE. 

Department  of  the  Interior. 

Certificate  No.  ,  Muskogee  Land  Office. 

Creek  Nation. 


This  Certifies  that  there  has  this  day  been   allotted,  as  a 
homestead,  to the  following  described  land,  viz. : 

SUBDIVISION   OF  SECTION  TOWN  RANGE 


of  the  Indian  base  and  meridian   in   Creek  Nation,  containing 

acres,  more  or  less,  as  the  ease  may  be,  according  to  the 

United  States  survey  thereof.    Total  appraised  value  of  the  land 
described  in  the  certificate,  $ . 


Allotee's  New  Born.    "Roll  No. 


(This  certificate  is  nut  transferable.) 
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Sec.  2115.    Form  for  certificate  of  allotment — Creek  Nation. 

CERTIFICATE    OF    SELECTION. 

Selection  No.  ,  Muskogee  Land  Office. 

Commission  to  the  Five  Civilized  Tribes. 
Creek  Nation. 


1      I      I 


This  Certifies  that 


has  this  day  filed  his  selection  of 


the  following  described  land,  viz. : 

SUBDIVISION   OF  SECTION 


TOWN 


RANGE 


of  the  Indian  base  and  meridian  in  Creek  Nation,  containing 

acres,  more  or  less,  as  the  case  may  be,  according  to  the 

United  States  survey  thereof. 

Commission  to  the  Five  Civilized  Tribes, 


Chairman. 


Allotee's  Roll  No. 


(This  certificate  is  not  transferable.) 
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Sec.   2116.     Form  for   allotment   certificate — Creek   Nation 

New-born. 

ALLOTMENT    CERTIFICATE. 
Department  of  the  Interior. 

Certificate  No.  ,  Muskogee  Land  Office. 

Creek  Nation. 


This  Certifies  that  on  clay  of  ,  19 — ,  was  al- 
lotted to ,  exclusive  of  a  homestead  the  following  described 

land,  viz. : 

SUBDIVISION   OF  SECTION  TOWN  RANGE 


of  the  Indian  base  and  meridian  in  Creek  Nation,  containing 

acres,  more  or  less,  as  the  case  may  be,  according  to  the 

United  States  survey  thereof.    Total  appraised  value  of  the  land 
described  in  this  certificate,  $ . 


Allotcc's  New  Horn.    Roll  No. 


(This  certificate  is  not  transferable.) 
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Sec.  2117.     Form  for  homestead  deed — Creek  Nation. 

Roll,  No.  . 

THE  MUSKOGEE  (CREEK)  NATION, 
INDIAN  TERRITORY. 

To  All  to  Whom  These  Presents  Shall  Come,  Greeting: 

Whereas,  by  the  act  of  Congress  approved  March  1,  1901  (31 
Stats.,  861),  agreement  ratified  by  the  Creek  Nation  May  25, 
1901,  it  was  provided  that  all  lands  of  the  Muskogee  (Creek) 
tribe  of  Indians,  in  Indian  Territory,  except  as  herein  provided, 
should  be  allotted  among  the  citizens  of  said  tribe  by  the  United 
States  Commission  to  the  Five  Civilized  Tribes  so  as  to  give  to 
each  an  equal  share  of  the  whole  in  value,  as  nearly  as  may  be; 
and, 

Whereas,  it  was  provided  by  said  act  of  Congress  that  each 
citizen  shall  select,  or  have  selected  for  him,  from  his  allotment, 
forty  acres  of  land  as  a  homestead,  for  which  he  shall  have  a 
separate  deed;  and, 

Whereas,  the  said  Commission  to  the  Five  Civilized  Tribes,  or 
its  lawful  successor,  has  certified  that  the  land  hereinafter  de- 
scribed has  been  selected  by  or  on  behalf  of ,  a  citizen  of 

said  tribe,  as  a  homestead : 

Now,  Therefore,  I,  the  undersigned,  the  principal  chief  of 
the  Muskogee  (Creek)  Nation,  by  virtue  of  the  power  and  au- 
thority vested  in  me  by  the  aforesaid  act  of  Congress  of  the 
United  States,  have  granted  and  conveyed,  and  by  these  presents 

do  grant  and  convey  unto  the  said  all  right,  title  and 

interest  of  the  Muskogee  (Creek)  Nation  and  of  all  other  citizens 

of  said  nation  in  and  to  the  following  described  land,  viz : 

of  the  Indian  base  and  meridian,  in  Indian  Territory,  containing 

acres,  more  or  less,  as  the  case  may  be,  according  to  the 

United  States  survey  thereof,  subject,  however,  to  the  conditions 
provided  by  said  act  of  Congress,  and  which  conditions  are  that 
said  land  shall  be  nontaxable  and  inalienable  and  free  from  any 
incumbrance  whatever  for  twenty -one  years;  and  subject,  also, 
to  the  provisions  of  said  act  of  Congress  relating  to  the  use, 
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devise  and  descent  of  said  land  after  the  death  of  the  said ; 

and  subject,  also,  to  all  provisions  of  said  act  of  Congress  relat- 
ing to  appraisement  and  valuation  and  to  the  provisions  of  the 
act  of  Congress  approved  June  30,  1902  (Public  No.  200). 

In  Witness  "Whereof,  I,  the  principal  chief  of  the  Muskogee 
(Creek)  Nation,  have  hereunto  set  my  hand  and  caused  the  great 

seal  of  said  nation  to  be  affixed  this day  of ,  A.  D. 

19-. , 

[Seal.] 

Principal  Chief  of  the  Muskogee  (Creek)  Nation. 

Department  of  the  Interior, 
Approved ,  19 — . 


Secretary. 


[Seal.]  By 


Clerk. 

Homestead  Deed. 

MUSKOGEE  (CREEK) 
NATION 

TO 


Filed  for  record  on  the 
day  of ,  19 — ,  at 


o'clock,  —  m.,  and  recorded  in 
Book ,  page . 


Commissioner  to  the  Five  Civ- 
ilized Tribes. 
By _ , 

Clerk. 


§  2118  merwine's  trial  op  title  to  land.  1648 

Sec.  2118.    Form  for  allotment  deed — Creek  Nation. 

Roll,  No.  . 


THE  MUSKOGEE  (CREEK)  NATION, 
INDIAN  TERRITORY, 
Oklahoma. 
To  All  to  Whom  These  Presents  Shall  Come,  Greeting: 

WnEREAS;  by  the  act  of  Congress  approved  March  1,  1901  (31 
Stats.,  861),  agreement  ratified  by  the  Creek  Nation  May  25, 
1901,  it  was  provided  that  all  lands  of  the  Muskogee  (Creek) 
tribe  of  Indians,  in  Indian  Territory,  except  as  herein  provided, 
should  be  allotted  among  the  citizens  of  said  tribe  by  the  United 
States  Commission  to  the  Five  Civilized  Tribes  so  as  to  give  to 
each  an  equal  share  of  the  whole  in  value,  as  nearly  as  may  be ; 
and, 

Whereas,  it  was  provided  by  said  act  of  Congress  that  each 
citizen  shall  select,  or  have  selected  for  him,  from  his  allotment, 
forty  acres  of  land  as  a  homestead,  for  which  he  shall  have  a 
separate  deed ;  and, 

Whereas,  the  said  Commission  to  the  Five  Civilized  Tribes,  or 
its  lawful  successor,  has  certified  that  the  land  hereinafter  de- 
scribed has  been  selected  by  or  on  behalf  of ,  a  citizen  of 

said  tribe,  as  an  allotment  exclusive  of  a  forty-acre  homestead; 

Now,  Therefore,  I,  the  undersigned,  the  principal  chief  of 
the  Muskogee  (Creek)  Nation,  by  virtue  of  the  power  and  au- 
thority vested  in  me  by  the  aforesaid  act  of  the  Congress  of  the 
United  States,  have  granted  and  conveyed,  and  by  these  presents 

do  grant  and  convey  unto  the  said  all  right,  title  and 

interest  of  the  Muskogee  (Creek)  Nation  and  of  all  other  citizens 

of  said  nation  in  and  to  the  following  described  land,  viz. : 

of  the  Indian  base  and  meridian,  in  Oklahoma,  containing 

acres,  more  or  less,  as  the  case  may  be,  according  to  the  United 
States  survey  thereof,  subject,  however,  to  all  provisions  of  said 
act  of  Congress  relating  to  appraisement  and  valuation  and  to 
the  provisions  of  the  act  of  Congress  approved  June  30,  1902 
(Public  No.  200). 
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In  "Witness  Whereof,  I,  the  principal  chief  of  the  Muskogee 
(Creek)  Nation,  have  hereunto  set  my  hand  and  caused  the  great 

seal  of  said  nation  to  be  affixed  this day  of ,  A.  D. 

19-.  , 

[Seal.] 

Principal  Chief  of  the  Muskogee  (Creek)  Nation. 
Department  of  the  Interior, 

Approved ,  19 — . 


Secretary. 


[Seal.]  By 


Clerk. 
Allotment  Deed. 

MUSKOGEE  (CREEK) 

NATION 

to 


Filed  for  record  on  the 
day  of ,  19 — ,  at 


o'clock,  —  m.,  and  recorded  in 
Book ,  page . 

Commissioner  to  the  Five  Civ- 
ilized Tribes. 

By , 

Clerk. 


CHAPTER    XLIII. 


MISCELLANEOUS  SUBJECTS. 


SECTION 

2118.  Effect   of   contract   to   convey- 

after  removal  of  restric- 
tions. 

2119.  Restrictions    on     alienation — 

Leases — Judgment  and  sale. 

2120.  Restrictions    on     alienation — 

Estoppel  may  not  be  pleaded 
against. 

2121.  Restrictions    on    alienation — 

Oil  and  gas  mining  lease. 

2122.  Power  of  the  secretary  of  the 

interior  to  make  rules  for 
the  removal  of  restrictions. 

2123.  Restrictions  upon  the  surplus 

lands  of  Choctaw  and  Chick- 
asaw nations,  other  than 
freedmen. 

2124.  Alienation     of     Creek    home- 

steads. 

2125.  Patents    of    Choctaw    and 

Chickasaw  nations  are  issued 
when,  or  operate  to  pass 
title,  when. 

2126.  Date    of    patent    as    term    is 

used  in  the  Choctaw  and 
Chickasaw  Supplemental 
Agreement. 

2127.  Alienation    of    the    homestead 

of  deceased  Seminole  allotee. 

2128.  Status  of   Choctaw-Chickasaw 

freednien  allotments  as  to 
homesteads  prior  to  Act  of 
April   26,   1006. 

2129.  Taxation   of   allotted   lands — 

Choctaws  —  Chickasaws  — 
Creeks. 

2130.  Do    tax    exemptions    in    pat- 

ents   extend    to    subsequent 
grantees  ? 
2132.  Marriage,   divorce   and   inher- 
itance in  Creek  nation. 


SECTION 

2132.  Public  highways  or  roads  for 
the   Creek  nation. 

2134.  Public  highways  —  Choctaw, 

Chickasaw  and  Seminole  na- 
tions. 

2135.  Public    highways    or    roads — 

Cherokee  nation. 

2136.  Inalienability  of  certain  minor 

lands — Creek   nation. 
2337.  Law   of  Congress   authorizing 
secretary  of  interior  to  give 
franchise  to  lay  pipes  consti- 
tutional. 

2138.  Procedure  by  which   heirship, 

title  or  interest  in  estate 
in  course  of  administration, 
is  established. 

2139.  Constitutional  provision  as  to 

purchase  and  sale  of  real 
estate. 

2140.  Corporation    may    own    what 

real  estate. 

2141.  Time  within  which  corporation 

to  dispose  of  certain  real  es- 
tate. 

2142.  Corporation   to  file  statement 

of  lands  owned. 

2143.  Graduated    land    tax — Corpo- 

rations and  persons. 

2144.  Departmental  regulations  and 

forms  for  oil  and  gas  mining 
leases  in  the  Osage  nation. 

2145.  Definition  of  certain  terms. 

2146.  Bids  for  a  lease. 

2147.  Execution  of  leases  and  bonds. 

2148.  Acreage  that  may  be  leased. 

2149.  Rentals   and   royalties. 

2150.  Payment   of  rentals   and  roy- 

alties. 

2151.  Operations  under  lease. 

2152.  Assignment  of  lease. 

2153.  Surrender   and   cancellation. 


1651  MISCELLANEOUS — RESTRICTIONS.  §  2118 

SECTION  SECTION 

2154.  General   provisions.  2160.  Form  for  evidence  showing  au- 

2155.  Provisions  as  to  forms.  thority  of  officer  to  execute 

2156.  Forms  for  Lid  and  application  leases,  bonds  and  aecompany- 

for  oil  and  gas  mining  lease,  ing  papers. 

Osage  Reservation.  2161.  Form    for    assignment    of    oil 

2157.  Form  for  oil  and  gas  mining  and  gas  mining  lease. 

lease,    Osage    Reservation. 

2158.  Form  for  bond. 

2159.  Form   for    affidavit   of   lessee, 

proof  of  bonus,  and  no  devel- 
opment. 

Sec.  2118.     Effect  of  contract  to  convey  after  removal  of  re- 
strictions. 

Conveyances  heretofore  made  by  the  members  of  any  of  the 
Five  Civilized  Tribes  subsequent  to  the  selection  of  allotments 
and  subsequent  to  the  removal  of  the  restrictions,  where  pat- 
ents thereafter  issue,  shall  not  be  deemed  or  held  invalid  solely 
because  said  conveyances  were  made  prior  to  the  issuance  and 
recording  or  delivery  of  patent  or  deed ;  but  this  shall  not  be 
held  or  construed  as  affecting  the  validity  or  invalidity  of  any 
such  conveyance,  except  as  hereinabove  provided ;  and  every 
deed  executed  before,  or  for  the  making  of  which  a  contract 
or  agreement  was  entered  into  before  the  removal  of  restric- 
tions be,  and  the  same  is  hereby,  declared  void.1 

Prior  to  this  act  of  Congress,  contracts  and  agreements  for 
the  sale  and  purchase  of  allotments,  made  before  the  removal 
of  restrictions  were  void ;  but  there  existed  no  statute  which 
specifically  made  deeds,  procured  after  the  removal  of  restric- 
tions in  pursuance  of  contracts  made  before,  void.  Congress, 
no  doubt,  recognized  that,  while  such  contracts  to  purchase 
and  sell,  made  before  the  removal  of  restrictions,  were  void 
and  could  not  be  made  the  basis  of  an  action  for  specific  per- 
formance, designing  persons,  by  procuring  such  contracts,  could 
use  them  as  a  moral  force  to  induce  the  allotee,  after  the 
removal  of  the  restrictions,  to  execute  a  deed,  which,  when 
obtained,  would  be  valid,  and  by  such  practice  defeat  the 
policy  of  Congress  lo  protect  the  allotee  from  Liability  under 

i  Act  April  26,  1906,  Chap.  1,876,    Sec.  If),  34  Stat.  L.  144. 
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any  contract  made  before  Congress  deemed  such  allotee  com- 
petent to  transact  his  business  and  handle  his  property  as 
other  persons.  Such  contracts  although  void,  would  constitute 
such  a  cloud  upon  an  allotee 's  title  as  to  render  it,  after  the 
restrictions  had  been  removed,  unmarketable,  without  first 
obtaining  a  decree  of  court  canceling  such  instruments.  An 
opportunity  was  therefore  afforded  designing  persons  to  obtain 
such  contracts,  thereby  clouding  the  title  of  the  allotee  and 
forcing  him  to  sell  his  lands,  when  it  become  alienable,  to  the 
owner  of  such  illegal  contracts  or  be  to  the  expense  of  litiga- 
tion to  clear  his  title.  But  when  any  deed,  procured  in 
pursuance  of  such  a  contract,  is  struck  down  by  the  statute, 
all  fruits  of  such  contracts  are  destroyed  and  there  can  be  no 
inducement  to  obtain  them.  It  was  to  accomplish  this  that 
this  statute  was  passed.  It  was  not  intended  by  the  statute 
to  disqualify  any  person  who  has  expressed  a  wish  or  desire 
to  purchase  an  allotment  or  any  part  thereof  before  the  re- 
moval of  restrictions,  from  purchasing  it  after  removal  of 
restrictions.2 

2  By  Hays,  J.,  in  Simmons  v.  debt  or  obligation  of  any  character 
Whittington,  112  Pac.  (Okla.)  1018.  contracted  prior  to  the  time  at  which 
It  was  said  by  the  same  judge  in  said  lands  may  be  alienable  under 
Lewis  v.  Clements,  95  Pac.  (Okla.)  this  act,  nor  shall  said  lands  be  sold 
771,  plaintiff's  cause  of  action,  if  except  as  herein  provided.  It  is 
any  he  has  under  the  allegations  of  further  provided  in  the  latter  act 
his  complaint,  grows  out  of  a  con-  that  all  lands  allotted  to  members 
tract,  made  by  an  Indian  citizen  of  the  Five  Civilized  Tribes  of  In- 
prior  to  the  removal  of  his  restric-  dians,  except  such  land  as  is  set 
tions  upon  the  alienation  of  his  sur-  aside  to  each  for  a  homestead,  shall 
plus  allotment,  to  sell  to  plaintiff  a  be  alienable  after  issuance  of  patent, 
portion  of  his  surplus  allotment.  It  as  follows:  One-fourth  in  acreage 
is  provided  by  Act  of  Congress  that  in  one  year,  one-fourth  in  three 
all  contracts  looking  to  the  sale  or  years,  and  the  balance  in  five  years, 
incumbrance  in  any  way  of  the  land  By  another  act  of  Congress,  it  is 
of  an  allotee,  except  the  sale  hereto-  provided  that  all  restrictions  upon 
fore  provided,  shall  be  null  and  void.  the  alienation  of  all  of  the  allotees 
And  by  another  act  it  is  provided  of  the  Five  Civilized  Tribes,  Avho  are 
that  the  lands  allotted  to  members  of  Indian  blood,  except  minors  and 
and  freedmen  of  the  Choctaw  and  except  as  to  homesteads,  may,  with 
Chickasaw  nations  shall  not  be  af-  the  approval  of  the  secretary  of  the 
fected   or   incumbered   by   any   deed,  interior,     be     removed    under    such 
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Under  this  law  of  the  Federal  Government,  authorizing  the 
removal  of  all  restrictions  upon  the  alienation  of  allotted  lands 
of  these  tribes,  upon  approval  of  the  secretary  of  the  interior, 
under  such  rules  and  regulations  as  he  may  prescribe,  the  sec- 
retary of  the  interior  may  provide  by  general  rule  that  no 
order  removing  the  restrictions  for  any  allotee  shall  become 
effective  until  thirty  days  after  its  date ;  and  a  deed  executed 
by  an  allotee  after  the  date  of  the  approval  of  the  order 
removing  restrictions  upon  the  power  of  the  allotee  to  alienate, 
but  before  the  expiration  of  thirty  days  from  the  date  of  such 
order  and  approval,  is  void.3 

The  grantee  of  an  allotee,  after  the  order  removing  the 
allotee 's  restrictions  upon  alienation  becomes  effective,  may 
attack  the  validity  of  deeds  executed  by  the  allotee  before  the 
removal  of  restrictions  conveying  the  same  lands,  although  the 
grantee  had  notice  of  such  deeds  before  his  purchase  from 
the  allotee.4 

The  deed  of  one  who  purchases  from  an  Indian  allotee  after 
the  allotee 's  restrictions  upon  alienation  have  been  removed 
is  not  rendered  void  because  the  purchaser  before  the  removal 
of  the  restrictions  told  the  allotee,  if  when  she  obtained  a 
removal  of  her  restrictions  upon  alienation,  she  could  not  find 
another  purchaser,  he  would  buy  her  land,  if  they  could  agree 
upon  the  price.5 

Lands  allotted  to  members  and  freedmen  shall  not  be  af- 
fected or  incumbered  by  any  deed,  debt,  or  obligation  of  any 
character  contracted  prior  to  the  time  at  which  said  land  may 

rules  and    regulations   as   the   score-  and  by  Hie   terms  of  the  statute    is 

tary    of   the    interior   may    prescribe.  void.       Bee,    also.    Saver    v.     Brown, 

It    is    admitted    by    plaintiff    in    his  104    S.    \Y.    (Ind.   Ter.)    877;    Art    of 

complaint  that  the  contract  made  by  April    21,    1904,    ":f    Stat.    L.    -Jul; 

Lewis  and  wife  with  him  was  made  Simmons    v.   Whittington,    112    Pac. 

lwfor<'      Lewis'      restrictions     upon  1,018. 

alienation  of  the  land  Bought  to  he  b  Simmona     v.     Whittington,     112 

conveyed    had    been   removed.     Such  Pac.   (Okla.)    1,018. 

contract  was  in  violation  of  the  laws  'Simmons     v.     Whittington,     11- 

of  the  United  Btatea  governing  the  Pac.    fOkla.)    1,018. 

conveyance  of  surplua   ullotmentsof  *  Ibid. 

members  of  the  Five  Civilized  Tribes, 
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be  alienated  under  this  act,  nor  shall  said  lands  be  sold  except 
as  herein  provided.6 

It  was  said  by  the  court,  in  construing  this  section  of  the 
Federal  law,  that  there  also  existed  in  force  at  the  time  of  the 
execution  of  the  deeds  in  controversy  paragraph  twenty-nine 
of  an  act  of  Congress,7  which  provides  that  all  contracts 
looking  to  the  sale  or  incumbrance  in  any  way  of  the  lands 
of  an  allotee,  except  the  sale  thereinafter  provided,  shall  be 
null  and  void.  Any  effort  by  an  allotee  to  incumber  or  affect 
his  land  before  the  restrictions  on  alienation  have  been  re- 
moved or  expired  under  the  provision  of  the  act,  is  void,  not 
only  because  such  act  is  in  direct  violation  of  the  mandate 
of  the  statute,  but  because  declared  so  by  statute. 

A  contract  made  to  sell  after  the  removal  of  the  restrictions 
will  not  be  enforced  by  the  court,  even  though  at  the  time  the 
action  is  begun  to  compel  specific  performance  of  the  con- 
tract, the  restrictions  had  already  been  removed.  This  is  so 
where  the  removal  of  the  restrictions  have  been  made  and 
had  under  the  terms  of  the  statute  providing  that  all  restric- 
tions upon  the  alienation  of  lands  of  all  allotees  of  either  of 
the  Five  Civilized  Tribes  of  Indians  who  are  not  of  Indian 
blood,  except  minors,  are,  except  as  to  homesteads,  hereby 
removed,  and  all  restrictions  upon  alienation  of  all  other 
allotees  of  said  tribes,  except  minors,  and  except  as  to  home- 
steads, may,  with  the  approval  of  the  secretary  of  the  interior, 
be  removed  under  such  rules  and  regulations  as  the  secretary 
of  the  interior  may  prescribe,  upon  application  to  the  United 
States  Indian  agent  at  the  Union  Agency  in  charge  of  the 
Five  Civilized  Tribes,  if  said  agent  is  satisfied  upon  a  full 
investigation  of  each  individual  case  that  such  removal  of 
restrictions  is  for  the  best  interest  of  the  allotee. 

e  Section  15,  Ac*  of  July  1,  1902,  7  ,jnT,P    28,    1898,    Chap.    517,    30 

Chap.    1,362,  32   Stat.  L.   641.  Stat.  L.  507. 
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Sec.  2119.  Restrictions  on  alienation — Leases — Judgment  and 
sale. 

In  discussing  the  question  of  restrictions  upon  the  aliena- 
tion of  the  lands  of  an  allotee,  and  the  various  statutes  on  this 
subject,8  it  "was  said  by  the  court : 

"By  defendant  in  error  it  is  contended  that,  construing 
said  sections  with  section  thirty-seven  of  said  act,  which  reads 
that  Creek  citizens  may  rent  their  allotments  when  selected, 
for  a  term,  not  exceeding  one  year,  and  after  receiving  title 
thereto,  without  restrictions,  if  adjoining  allotees  are  not  in- 
jured thereby,  etc.,  and  with  section  seventeen  of  the  act, 
approved  August  eighth,  which  reads  that  Creek  citizens  may 
rent  their  allotments  for  strictly  nonmineral  purposes,  for  a 
term  not  to  exceed  one  year,  for  grazing  purposes  only,  and 
for  a  period  not  to  exceed  five  years  for  agricultural  purposes, 
hut  without  any  stipulation  or  obligation  to  renew  the  same. 
Such  leases  for  a  period  longer  than  one  year,  for  grazing  pur- 
poses, and  for  a  period  longer  than  five  years  for  agricultural 
purposes,  and  leases  for  mineral  purposes  may  also  be  made 
with  the  approval  of  the  secretary  of  the  interior,  and  not 
otherwise.  Any  agreement  or  lease  of  any  kind  or  character 
violative  of  this  paragraph  shall  be  absolutely  void,  and  not 
susceptible  of  ratification  in  any  manner,  and  no  rule  of 
estoppel  shall  ever  prevent  the  assertion  of  its  invalidity, 
together  with  the  act  approved  on  the  twenty-first  day  of 
April,  nineteen  hundred  and  four,  supra,  removing  restrictions 
on  'alienation' — it  was  not  intended  to  remove  restrictions  on 
leasing,  and  that,  as  the  lease  sought  to  be  removed  as  a  cloud 
upon  its  title  did  not  have  the  approval  of  the  secretary  of  the 
interior,  it  was  void,  and  the  court  did  not  err  in  Betting  it 
aside.  The  court  further  stated,  in  passing  on  lliis  question 
that  both  sides  in  this  case  agree,  and  we  think-  properly,  that 
if  a  lease  is  an  alienation  within  the  Lntenl  and  meaning  of  the 
latter  act,  then  restrictions  on  the  right  to  lease  were  thereby 
removed,  and  the  lease  in  controversy  is  valid,  otherwise  aot." 

sAct  March   1.   1901,  3]    Stat.  T,.      503;    Act   April   21,    1904,   33   Stat 

60;   Act  June  30,   1902,  32   Stat.  L.       L.  204. 
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Is,  then,  a  lease  an  alienation  within  the  intent  and  meaning 
of  that  act?  As  we  are  of  the  opinion  that  sections  seven  and 
thirty-seven  of  the  act  of  March  one,  nineteen  hundred  and 
one,  supra,  were  repealed  by  sections  sixteen  and  seventeen 
of  the  act  of  the  eighth  day  of  August,  nineteen  hundred  and 
two,  supra,  the  question  narrows  down  to  a  proper  construc- 
tion of  sections  sixteen  and  seventeen  as  construed  with  that 
part  of  the  act  of  April  twenty-one,  nineteen  hundred  and 
four,  supra.  By  the  first  clause  of  section  sixteen,  it  will  be 
seen,  as  held  by  this  court  in  another  case,9  that  Congress  was 
dealing  with  exemptions,  and  fully  covered  the  subject,  and  in 
the  second  clause  passed  to  restrictions  on  alienation.  It  is 
apparent  that  the  term  "lease,"  as  contained  in  said  treaties, 
is  not  used  in  the  sense  of  an  incumbrance,  nor  intended  to  be 
comprehended  by  that  term.  Hence  we  conclude  that  a  lease 
conveys  a  leasehold  estate,  and  is  an  alienation  within  the 
intent  and  meaning  of  the  act  of  Congress  of  the  twenty-first 
day  of  April,  nineteen  hundred  and  four,  upon  which  species 
of  alienation  restrictions  by  that  act  were  removed.10 

It  was  contended  in  the  case  above,11  that  the  judgment 
therein  set  up  became  a  lien  on  the  land  of  the  allotee,  and 
that  the  sale  made  under  said  judgment  to  satisfy  it,  vested  a 
good  title  in  the  purchaser,  but  the  court  could  not  gather  this 
meaning  from  the  language  of  the  act  in  question,  and  decided 
that  Congress  intended  the  act  to  cover  forced  sales  of  any 
kind.12 

But  it  was  held  by  the  court  that  an  Indian  lease  for  five 
years,  as  authorized  by  the  Creek  Supplemental  Agreement,13 
is  not  rendered  invalid  by  the  execution,  a  year  later,  for  an 
additional  year,  made  to  another  person,  though  both  leases 
ultimately  became  the  property  of  the  same  person.14 

s  Western     v.     Kistler,  97     Pac.           12  Eldred  v.  Okmulgee,  supra. 

(Okla.)    588.  13  Act  June  30,   1902. 

10  Eldred  v.  Okmulgee,  98  Pac.  "  Williams  v.  Williams.  22  Okla. 
(Okla.)    929.  672,  98  Pac.  909.     See,  also,  United 

11  Western    v.    Kistler,  97    Pac.       States  v.  Abrams,   181   Fed.  847. 
(Okla.)    5'88. 
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The  validity  of  a  lease  for  a  term  of  five  years  for  agri- 
cultural purposes  made  of  his  allotment  by  a  citizen  of  the 
Creek  Nation  on  the  eleventh  day  of  September,  nineteen 
hundred  and  tvo,  is  not  effected  by  one  or  more  void  leases 
made  by  such  allotee  either  before  or  after  its  execution.13 

The  conferring  of  the  right  of  citizenship  upon  an  Indian 
allotee  does  not  authorize  him  to  alienate  or  lease  the  Land 
allotted  to  him,  or  to  make  any  contract  in  relation  thereto 
in  violation  of  the  act  of  the  eighth  day  of  February,  eighteen 
hundred  and  eighty-seven.10 

It  has  been  held  that  the  allotee  is  not  a  necessary  party  to 
the  action  in  a  suit  by  the  Federal  Government  to  set  aside  a 
conveyance  of  restricted  land.17 

Sec.  2120.     Restrictions — Estoppel  may  not  be  pleaded  against. 

The  lands  allotted  to  citizens  shall  not  in  any  manner  what- 
ever or  at  any  time  be  incumbered,  taken,  or  sold  to  secure  or 
satisfy  any  debt  or  obligation  nor  be  alienated  by  the  allotee 
or  his  heirs  before  the  expiration  of  the  five  years  from  the 
date  of  the  approval  of  this  supplemental  agreement.  *  *  * 
Any  agreement  or  conveyance  of  any  kind  or  character  in 
violation  of  any  of  the  provisions  of  this  paragraph  shall  be 

"Whitham   v.    Lehmer,    22    Okla.  S26.     The   Act   of   Congress   of   the 

627,  98  Pac.  351.  twenty-first   day   of   April,   nineteen 

18  24    Stat.    L.    389;     Williams    v.  hundred   and    four,  removing  restric- 

Steinmitz,    16    Okla.     104,    82    Pac.  tions,    includes    leases.      Ibid.      The 

986.     A   written   or    parol    lease   en-  secretary   of   the   interior  may   dele- 

tered   into  between  plaintiff  and    de-  gate    to    an    assistant    secretary   the 

fendant,   without   the  consent  of   the  right    to  approve  a   lease.     Turner  v. 

Indian   agent  and   the  commissioner  Seep,    167    Fed.  litli.      Hut    the   power 

of   Indian    affairs    for   the    pasturage  of  the  secretary  to  approve  does  not 

of  cattle   located    upon    the    Kiowa,  give   him   the   power   to  change   the 

Comanche   and    Apache   reservations  terms  of  an  instrument,  or  make  any 

is  null   and  void   and,  therefore,   no  assignment    of    the    same.      Midland 

action    can    he    maintained    thereon,  v.   Turner,    179    Fed.    74;    Turner   v. 

Light  v.  Conover,   10  Okla.  732,  (i.'i      Seep.  167  Fed.  646;  Reeves  v.  SI ts, 

Pac.    966.      One    taking   an    assign-  16  Okla.  342,  82  Pac.  487. 

ment  of   lease   with   knowledge  can  "United  States  v.  Allen,  179  Fed. 

not  be  protected  as  an  innocent  pur-  13. 

chaser.     Moore  v.  Sawyer,    167  Fed. 
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absolutely  void  and  not  susceptible  of  ratification  in  any 
manner,  and  no  rule  of  estoppel  shall  ever  prevent  the  asser- 
tion of  its  invalidity.18 

A  corporation  loaned  a  minor  Creek  freedman  a  sum  of 
money  and  took  from  said  Creek  freedman,  on  the  seventeenth 
day  of  June,  nineteen  hundred  and  five,  her  deed  to  forty 
acres  of  her  surplus  allotment  to  secure  the  payment  of  the 
sum  of  money  advanced  to  her.  M.  subsequently,  on  the 
twenty-fifth  day  of  September,  nineteen  hundred  and  five, 
purchased  from  her  during  her  minority  her  entire  surplus 
allotment  of  one  hundred  and  twenty  acres,  at  which  time 
he  inquired  of  the  corporation,  of  the  amount  of  their  interest 
and  claim  in  the  land  and  the  sum  of  money  it  would  require 
to  secure  a  release  of  its  interest  in  the  same,  and,  upon  being 
informed  of  the  amount,  paid  the  same  to  the  corporation, 
which  executed  a  deed  to  the  Creek  freedman,  releasing  and 
quitclaiming  its  interest  in  said  forty  acres  of  land  back  to 
her.  All  of  said  transactions  on  the  part  of  the  corporation 
were  conducted  by  its  president  and  secretary,  who  owned  all 
the  stock  of  said  corporation  except  one  share.  The  officers 
of  the  corporation  had  no  knowledge  of  such  affidavit,  but  at 
the  time  of  the  transaction  had  knowledge  leading  them  to 
believe  that  the  Creek  freedman  was  not  of  age.  No  state- 
ment or  representation  whatever  was  made  by  the  officer  of 
the  corporation  to  M.  as  to  the  age  or  capacity  of  said  Creek 
freedman  to  convey  her  allotment.  Under  this  state  of  facts, 
the  court  decided  that  said  deeds  to  the  corporation  and  to  M. 
were,  by  reason  of  section  sixteen  of  the  act  to  ratify  and 
confirm  a  supplemental  agreement  with  the  Creek  Indians, 
above  set  forth,  absolutely  void  and  not  susceptible  of  ratifica- 
tion in  any  manner  by  the  grantor,  and  that  said  officers  of 
said  corporation  who  purchased  the  land  from  the  Creek 
freedman  after  she  became  of  age  were  not  estopped  in  an 

is  Act  June  30,   1902,  32  Stat.  L.   500. 
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action  brought  to  cancel  the  deed  given  by  her  to  M.  during 
her  minority,  from  asserting  that  at  that  time  she  was  a  minor 
and  her  deed  void.19 

It  must  always  he  kept  in  mind  that  any  conveyance,  or  con- 
tract of  any  hind  whatsoever  in  violation  of  the  Federal  law 
placing  the  restrictions  upon  the  land  of  any  allotee  is  void. 
A  deed  made  in  violation  thereof  is  void  and  is  not  capable  of 
being  ratified.  The  courts  of  our  State  say  that  they  are 
absolutely  void,  not  only  because  in  violation  of  the  mandate 
of  the  statute  in  respect  thereto,  but  also  because  the  statute 
in  express  terms  has  declared  them  to  be  void.  Instruments 
affecting  real  estate  violative  of  these  restrictions  bind  no 
one;  in  legal  effect  they  are  nothing,  and  knowledge  of  their 
existence  conveys  no  notice  of  the  rights  of  anyone,  because 
no  one  can  claim  any  right  under  them.20 

The  court  in  applying  the  law  in  question  to  a  lease  made  for 
the  purpose  of  evading  the  terms  of  the  act  in  question,  said: 

"The  land  company  had  brought  an  action  against  the  de- 
fendant to  recover  rents  for  certain  premises  reserved  to 
it  by  the  terms  of  a  written  lease.  The  defense  was  that  the 
lease  was  void  because  in  violation  of  section  seventeen,  which 
provides  that  Creek  citizens  may  rent  their  property  for 
strictly  grazing  purposes  only  and  for  a  period  no1  to  exceed 
five  years  for  agricultural  purposes,  and  any  agreement  vio- 
lative of  said  provision  shall  he  absolutely  void.  Defendant 
in  that  case  attempted  to  show  that  the  Lease  tinder  which 
plaintiff  was  attempting  to  hold,  while  upon  its  face  purported 
to  be  for  agricultural  purposes,  was  for  grazing  purposes  and 
in  violation  of  the  law.  The  land  company  contended  that 
the  Creek  citizens  under  whom  they  held,  alone  could  avoid 
the  lease  for  such  illegality.  But  the  court  said:  We  are 
unable  to  agree  with  the  interpretation  placed  upon  the  act  of 
Congress   by   the   land    company,    to   the   effect    thai    its   lessors, 

i&Bragdon    v.    McShea,    107    Pac.  ""  Simmone    \.    Whittington,    112 

(Okla.)    916.  Pac.   (Okla.)    1,020;    Bragdon  \.  Mb- 

Shea,  t«>7  Pac.  (Okla.)  916. 
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the  Creek  citizens,  could  avoid  the  lease  for  illegality.  The 
act  of  Congress  inaugurated  a  policy  specially  applicable  to 
the  wards  of  the  Government,  as  the  Indians,  even  after  allot- 
ment, are  held  to  be ;  and  it  is  our  duty  to  so  apply  the  law  as 
to  subserve  that  policy  so  far  as  we  may  lawfully  do  so.  It 
declares  any  agreement  or  lease  of  any  character,  violative 
*  *  *    shall  be  void. ' ' 21 

Sec.  2121.     Restrictions  on  alienation — An  oil  and  gas  mining 
lease. 

An  oil  and  gas  lease  is  an  alienation  of  lands  within  the 
meaning  of  the  Original  Creek  Agreement,22  section  seven,  and 
where  made  of  the  homestead  of  deceased  citizen  by  blood  of 
the  Creek  Nation,  by  her  heirs  before  the  expiration  of  five 
years  from  the  ratification  of  that  agreement,  is  void. 

The  sale  of  an  option  to  purchase  the  land,  contained  in  an 
oil  and  gas  lease  of  the  homestead  of  a  deceased  citizen  by 
blood  of  the  Creek  Nation,  made  by  her  heirs  before  the  expira- 
tion of  five  years  from  the  ratification  of  the  Original  Agree- 
ment, is  void  under  said  act  and  section  sixteen  of  an  act 
approved  June  thirty,  nineteen  hundred  and  two,23  and  will 
not  be  specifically  enforced. 

The  word  "paragraph,"  as  used  in  section  sixteen  of  the 
agreement,24  which  provides  that  "any  agreement  or  convey- 
ance of  any  kind  or  character,  violative  of  the  provisions  of 
this  paragraph  shall  be  absolutely  void,"  is  synonymous  with 
the  word  "section."25 

An  oil  and  gas  mining  lease  is  an  "alienation  of  land," 
within  the  meaning  of  the  act  of  Congress  approved  April 
twenty-one,  nineteen  hundred  and  four,26  providing  that  "all 

2i  Simmons    v.    Whittington,     112  24  Act  June  30,   1902,  32  Stat.  L. 

Pac.     1022;    Muskogee    v.    Mullins,  503. 

165   Fed.   179,   91    C.   C.  A.   213.  25  Barnes  v.  Stonebraker,  28  Okla. 

22  Act  March  1,  1901,  31   Stat.  L.  75,  113  Pac.  903. 
849.  2633  Stat.  L.  304. 

23  32  Stat.  L.  503. 
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restrictions  upon  the  alienation  of  land  of  all  the  allotees  of 
either  of  the  Five  Civilized  Tribes  of  Indians  who  are  not  of 
Indian  blood  except  as  to  minors,  are,  except  as  to  homesteads, 
hereby  removed. ' ' 27 

Sec.  2122.     The  power  of  the  secretary  of  the  interior  to  make 
rules  for  the  removal  of  restrictions. 

The  language  of  the  statute  under  consideration  is  quite 
comprehensive  as  to  the  power  of  the  secretary  to  make  rules 
and  regulations  as  to  the  removal  of  the  restrictions.  The 
language  of  it  is  that  all  restrictions  upon  the  alienation  of 
all  of  the  allotees  named  in  the  statute,  except  as  to  home- 
steads, may,  with  the  approval  of  the  secretary  of  the  interior, 
be  removed  under  such  rules  and  regulations  as  the  secretary 
of  the  interior  may  prescribe. 

It  is  to  be  observed  that  it  is  not  mandatory  upon  the  secre- 
tary of  the  interior  to  remove  restrictions  of  any  allotee ;  it 
is  within  his  discretion.  The  application  may  be  made  to  the 
agent  of  the  Union  Agency  as  prescribed  by  the  statute,  and 
said  agent  may  be  satisfied  that  it  will  be  to  the  best  interest 
of  the  allotee  to  remove  his  restrictions ;  yet  such  fact  does 
not  require  a  removal  thereof.  It  still  remains  with  the  sec- 
retary of  the  interior  to  approve  or  disapprove  the  removal  of 
the  allotee 's  restrictions,  and  if  he  does  remove  them,  to  do 
so  under  the  rules  and  regulations  he  may  prescribe.28 

Sec.  2123.     Restrictions  upon  the  surplus  lands  of  Choctaw 
and  Chickasaw  nations  other  than  freedmen. 

"We  have  here  the  question  whether  in  the  case  of  the  death 
of  members  of  these  tribes,  other  than  freedmen,  after  receiv- 
ing their  allotments,  and  within  the  restrictive  periods  of  one, 

27  Sharp   v.    Lancaster,    23    Okla.  v.    Macklin,    ]_'  Okla.   666,  73    Pac 

349,  100  Pac.  578.     As  to  the  rigM  293. 
to  Bublet  oil  and  gas  lease  without  as  Simmons    v.    Whittington,    112 

consent   of   secretary,    see    Megreedy  Pac.    (Okla.)    1,020. 
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three  and  five  years  mentioned  in  the  supplemental  agreement, 
the  heirs  of  such  allotees  might  sell  the  surplus  lands  before 
the  expiration  of  such  restrictive  periods.  That  is  to  say, 
whether  the  restrictions,  other  than  that  contained  in  the 
proviso  to  section  sixteen  run  with  the  land,  or  were  personal 
to  the  allotee,  and  ceased  with  his  death.  It  cannot  be  doubted 
that  unless  the  restrictions  upon  the  lands  in  the  hands  of  the 
heirs,  contended  for  by  the  Government,  can  be  found  in  the 
Choctaw-Chickasaw  Supplemental  Agreement  of  July  one, 
nineteen  hundred  and  two,  they  did  not  exist.  If  they  are  to 
be  found  in  the  agreement,  it  must  be  in  one  of  the  four  sec- 
tions twelve,  thirteen,  fifteen  and  sixteen.29  Section  twelve, 
above  quoted,  clearly  relates  to  homesteads. 

Section  thirteen  relates  to  freedmen  allotments.  Clearly  the 
restrictions  contended  for  are  in  neither  of  these  sections,  and 
must  therefore  be  in  section  fifteen  or  sixteen  or  both.  Section 
fifteen  is  negative  in  its  effect,  protecting  the  land  from  in- 
cumbrance by  any  deed,  debt,  or  obligation  of  any  character 

29  Each     member     of     said     tribe  cumbered  by   deed,   debt,   or   obliga- 

shall,    at   the   time   of   the   selection  tion    of    any    character    contracted 

of  his  allotment,  designate  a  home-  prior    to    the    time    at    which    said 

stead    out    of    said    allotment    land  land    may    be    alienated    under    this 

equal   in  value  to  one  hundred  and  act,    nor    shall    said    lands    be    sold 

sixty  acres  of  the  averageable  allot-  except   as  herein  provided.     Section 

ted  land  of  the  Choctaw  and  Chicka-  15. 

saw  nations,   as   nearly   as   may  be,  All   lands  allotted  to  members  of 

which  shall  be  inalienable  during  the  said   tribes,   except   such   land  as   is 

lifetime  of   the   allotee,   not   exceed-  set   aside   to  each   for   a   homestead 

ing  twenty-one  years  from  the  date  as  herein  provided,  shall  be  alienable 

of  the  certificate  of   allotment,   and  after  issuance  of  patent,  as  follows: 

separate  certificate  and  patent  shall  One-third   in    acreage   in   one   year; 

issue   for   said   homestead.      Section  one-fourth  in  acreage  in  three  years, 

12.  and   the    balance    in   five   years:    in 

The    allotment    of    each    Choctaw  each  case  from  date  of  patent.    Pro- 

and    Chickasaw    freedman    shall    be  vided,   That  such  land   shall  not  be 

inalienable  during  the  lifetime  of  the  alienable  by  the  allotee  or  his  heirs 

allottee,    not    exceeding    twenty-one  at    any   time   before   the   expiration 

years   from  the   date   of   the   certifi-  of  the  Choctaw  or  Chickasaw  tribal 

cate  of  allotment.     Section   13.  governments    for    less    than    its    ap- 

Lands    allotted    to    members    and  praised  value.     Section   16. 
freedmen  shall  not  be  affected  or  in- 
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contracted  prior  to  the  time  at  which  the  land  may  be  alienated 
under  the  act,  and  negativing  the  idea  that  under  any  circum- 
stances might  it  be  sold  or  incumbered  before  the  time  at  which 
it  might  be  alienated.  Here  is  involved  a  restriction  upon  the 
sale  and  incumbrance  of  the  land,  but  for  the  time  such  re- 
striction is  to  continue,  we  must  look  to  section  sixteen,  which 
fixes  the  time  when  such  lands  may  be  alienated.  Section 
fifteen  designates  the  character  of  certain  of  the  restrictions, 
while  they  shall  exist,  and  section  sixteen  fixes  the  term  of 
their  existence.  For  the  answer,  therefore,  to  the  question  they 
continue  longer  than  the  life  of  the  allotee,  we  must  look  to 
section  sixteen.  That  alone  is  the  section  which  affirmatively 
determines  when  the  land  may  be  alienated,  and  by  the  pro- 
visions of  section  fifteen  all  restrictions,  except  that  contained 
in  the  proviso  to  section  sixteen,  cease  when  the  right  of 
alienation  attaches.  If  the  proviso  had  not  been  attached  to 
section  sixteen,  it  would  have  read:  All  lands  allotted  to  the 
members  of  said  tribes,  except  such  land  as  is  set  aside  to  each 
for  a  homestead,  as  herein  provided,  shall  be  alienated  after 
issuance  of  patent,  as  follows:  one- fourth  in  acreage  in  one 
year ;  one-fourth  in  acreage  in  three  years ;  and  the  balance  in 
five  years ;  in  each  case  from  date  of  patent. 

In  view  of  the  provisions  of  section  fifteen,  this  amounts  to 
saying  that  the  lands  shall  be  inalienable  until  the  expiration 
of  the  periods  mentioned.  In  the  case  of  Goodrum  v.  Buffalo,30 
decided  by  the  circuit  court  of  appeals  for  this  district,  the 
court  was  considering  an  act  of  Congress  relating  to  the 
Quapaw  tribe  of  Indians,  whereby  the  previous  action  of  the 
national  conneil  of  that  tribe,  providing  for  the  allotment  of 
their  land  in  severalty,  was  ratified  by  Congress.''" 

In  this  act  it  was  provided  (referring  to  said  section  of  the 
council)  that:  The  secretary  of  the  interior  is  hereby  author- 
ized to  issue  patents  to  said  allotees,  in  accordance  herewith  : 
Provided,  that  said  allotment  shall  be  inalienable  for  a  period 
of  twenty-five  years  from  and  after  the  dale  of  said  patents. 

-0  102  Fed.  817.  si  28  St:it.  L.   007. 
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One  question  decided  by  the  Buffalo  case  was  whether  the 
restriction  was  personal  to  the  allotee,  and  ceased  with  his 
death,  or  ran  with  the  land  and  affected  it  in  the  hands  of  his 
heirs  until  the  expiration  of  the  twenty-five  years  from  and 
after  the  date  of  said  patents.    The  court  said : 

''The  language  of  the  statute  under  which  the  patent  was 
issued  to  John  Medicine  is  'that  the  allotments  shall  be  inalien- 
able for  a  period  of  twenty-five  years  from  and  after  the  date 
of  said  patents.'  It  is  a  limitation  attached  to  and  running 
with  the  land,  in  nowise  depending  upon  the  life  or  death  of 
the  patentee.  It  was  as  much  within  the  policy  and  purpose 
of  the  Government  to  see  that  the  heirs  of  the  allotee,  in  case 
of  his  death,  were  protected  against  alienation  of  the  land,  as 
the  allotee  himself;  otherwise  they  might  become  a  charge 
upon  the  public,  and  the  beneficent  policy  of  the  Government 
in  bringing  amout  the  allotment  of  the  lands  in  severalty  would 
be  thwarted." 

If  it  were  not  for  the  proviso  attached  to  section  sixteen, 
the  ruling  in  the  Buffalo  case,  supra,  would  certainly  apply  to 
this  case;  for  it  would  be  a  clear  construction  by  the  circuit 
court  of  appeals  of  an  essentially  similar  act.  But  we  have  the 
proviso  added  here,  which  it  is  contended  evidences  the  inten- 
tion of  Congress  and  the  tribes  that  the  one,  three  and  five  year 
restrictions  should  be  personal  to  the  allotee  and  cease  with 
his  death.  And  it  is  urged  that  this  contention  is  sustained 
by  the  decision  in  the  Supreme  Court  in  Mullen  v.  United 
States,  decided  April  15,  1912,  and  not  yet  officially  reported. 
In  the  Mullen  case,  the  Supreme  Court,  after  quoting  sections 
twelve,  thirteen,  fifteen  and  sixteen  say: 

"It  will  be  observed  that  the  homestead  lands  are  made  in- 
alienable during  the  lifetime  of  the  allotee,  not  exceeding 
twenty-one  years  from  the  date  of  certificate  of  allotment. 
The  period  of  restriction  is  thus  definitely  limited,  and  the 
clear  implication  is  that  when  the  prescribed  period  expired 
the  lands  were  to  become  inalienable;  that  is,  by  the  heirs  of 
the  allotee  upon  his  death,  or  by  the  allotee  himself  at  the 
end   of  twenty-one  years.     Thus  with   respect  to  homestead 
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lands,  the  Supplemental  Agreement  imposed  no  restrictions 
upon  alienation  by  the  heirs  of  deceased  allotees.  And  the 
reason  may  be  found  in  the  fact  that  each  member  of  the 
tribe — each  minor  child  as  well  as  each  adult,  duly  enrolled 
as  required — was  to  have  his  or  her  allotment ;  so  that  each 
member  was  already  provided  with  a  homestead  as  a  part  of 
the  allotment,  independently  of  the  lands  which  might  be  ac- 
quired by  descent.  On  the  other  hand,  the  proviso  of  para- 
graph sixteen, — which  relates  to  the  additional  portion  of  the 
allotment,  or  the  so-called  surplus  lands — contains  a  restric- 
tion upon  alienation  not  only  by  the  allotee,  but  by  liis  heirs. 
"Whatever  may  have  been  the  purpose,  a  distinction  was  thus 
made  with  regard  to  the  disposition  by  heirs  of  the  homestead 
and  surplus  lands,  respectively." 

Here  the  Supreme  Court  was  remarking  the  fact  that  a  dis- 
tinction was  made  with  regard  to  alienation  by  the  heirs  as 
between  the  homestead  and  surplus,  the  distinction  being  that 
the  former  was  not  restricted  and  the  latter  was  restricted  in 
the  hands  of  the  heirs,  the  restrictions  being  contained  in  the 
proviso.  Evidently  it  did  not  then  occur  to  the  court  that  the 
one,  three  and  five  years'  restrictions  attached  to  the  lands 
in  the  hands  of  the  heirs  as  well  as  in  the  hands  of  the  allotee, 
or  it  would  not  have  referred  to  the  restriction  affecting  the 
heirs  as  having  been  found  only  in  the  proviso.  It  is  further 
said  by  the  court : 

"We  have,  then,  where  all  the  allotted  lands  going  to  the 
heirs  are  of  the  same  character  and  there  is  no  restriction  on 
the  right  of  alienation  expressed  in  the  statute.  Had  the 
land  been  allotted  in  the  lifetime  of  the  ancestor,  one-half  of 
them  constituting  the  homestead  would  have  been  free  from 
restriction  at  his  death.  The  only  difficulty  springe  from  the 
language  of  paragraph  sixteen,  limiting  I  Ik-  rigb.1  of  heirs  to 
sell  surplus  lands.  But  on  examining  the  context,  it  appears 
that  this  provision  is  part  of  the  scheme  for  allotments  to 
living  members,  where  there  is  a  segregation  <>f  homestead 
and  surplus  lands,  respectively.  Whatever  the  policy  of  such 
a  distinction,  which  gives  a  greater  freedom  for  the  disposition 
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by  heirs  of  homestead  lands,  there  is  no  warrant  for  importing 
into  it  paragraph  twenty-two,  where  there  is  no  segregation. 
It  would  be  manifestly  inappropriate  to  imply  the  restriction 
in  such  cases  so  as  to  make  it  applicable  to  all  lands  taken  by 
the  heirs,  and  there  is  no  occasion,  or  authority,  for  creating  a 
division  of  the  lands  so  as  to  impose  a  restriction  upon  a  part 
of  them." 

But  it  must  be  remembered  that  in  the  Mullen  case  the  ques- 
tion was  not,  in  the  first  instance,  what  were  the  nature  and 
extent  of  the  restrictions  imposed  by  sections  fifteen  and  six- 
teen, but  whether,  whatever  restrictions,  if  any,  these  sections 
did  impose  upon  the  lands  in  the  hands  of  the  heirs  of  the 
allotees,  would  be  imported  into  section  twenty-two.  The 
court  found  that  the  proviso  to  section  sixteen  imposed  a 
certain  restriction  upon  the  land  in  the  hands  of  the  heirs. 
Whether  or  not  that  section  had  imposed  any  other  restrictions 
upon  the  lands  in  the  hands  of  the  heirs,  the  one  imposed  by 
the  proviso,  at  any  rate,  would  have  attached  to  section  twenty- 
two,  had  the  Government's  contention  in  that  case  been  cor- 
rect. The  first  question  to  be  determined  then  in  the  Mullen 
case,  was  whether,  whatever  restrictions  were  imposed  by 
sections  fifteen  and  sixteen,  so  far  as  the  heirs  were  concerned, 
attached  to  the  lands  allotted  to  the  heirs  under  section  twenty- 
two.  This  the  Supreme  Court  decided  in  the  negative,  and  it 
therefore  became  necessary  to  decide  the  character  or  extent 
of  the  restrictions  imposed  by  sections  fifteen  and  sixteen.  It 
can  not,  therefore,  be  said  that  the  question  involved  here  was 
decided  by  the  Mullen  case.  The  restriction  imposed  by  the 
proviso  to  section  sixteen,  prohibiting  alienation  for  less  than 
the  appraised  value,  can  only  become  operative  as  to  any  par- 
ticular tract  after  the  expiration  of  the  one,  three  or  five  year 
restriction,  as  the  case  may  be.  Until  that  time  no  alienation 
is  permitted.  Hence,  until  then,  there  is  no  necessity  of 
placing  a  minimum  purchase  price  upon  the  same.  The  par- 
ties to  the  agreement,  therefore,  must  have  contemplated  that 
the  tribal  governments  might  continue  after  the  expiration  of 
one,  three  and  five  year  periods.    The  proviso  clearly  expresses 
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the  intention  that  during  such  continuance  of  the  tribal  govern- 
ments, after  the  expiration  of  the  said  restriction  periods,  the 
further  limitation  as  to  the  purchase  price,  not  being  less  than 
the  appraised  value,  should  affect  the  lands  in  the  hands  of  the 
allotee  and  his  heirs.  But  when  by  alienation  it  should  pass 
into  the  hands  of  third  parties,  there  was  then  no  further  duty 
or  desire  by  the  parties  to  the  agreement  to  control  it  in  any 
way  in  the  hands  of  such  third  parties,  even  though,  as  in  many 
instances,  might  be  the  case,  the  tribal  governments  were  still 
in  existence.  Hence,  instead  of  merely  providing  in  the  pro- 
viso, as  in  the  former  part  of  the  section,  that  the  land  should 
be  inalienable,  for  less  than  the  appraised  value  until  the  expi- 
ration of  the  tribal  governments,  which  would  have  affected 
it  in  the  hands  of  third  persons  as  well  as  in  the  hands  of  the 
allotee  or  his  heirs,  the  limitation  in  the  proviso  specifically 
mentions  the  allotee  and  his  heirs  as  the  ones,  and  the  only 
ones,  affected  by  the  limitation.  As  sections  fifteen  and  six- 
teen construed  together  clearly  provide  that  one-fourth  of  the 
land  in  acreage,  allotted  to  a  member,  shall  not  be  alienated 
before  the  expiration  of  three  years,  and  the  remainder  not 
before  the  expiration  of  five  years,  in  each  case  from  date  of 
patent ;  and  as  I  do  not  find  that  this  provision  is  in  any  way 
limited  or  modified  by  the  provision  relating  to  sale  for  less 
than  the  appraised  value,  it  is  my  opinion  that,  as  held  in  the 
Buffalo  case,  supra,  the  one,  three  and  five  years'  restrictions 
run  with  the  land,  and  affect  it  as  well  in  the  hands  of  the  heirs 
as  of  the  original  allotee. 

This  construction  I  think  entirely  consistent  with  the  lan- 
guage of  the  agreement,  and,  so  construed,  evidences  the  same 
policy  expressed  in  the  contemporary  Creek  and  Cherokee 
agreements  as  to  restricting  the  alienation  of  the  Lands  in  tin- 
hands  of  the  heirs  as  well  as  of  the  allotees.82 

82  Opinion  of  Campbell,  J.,  in  the       12,    1912.      Not    yet    officially    ro- 
thirty   thousand    land    suits   by   the      ported. 
government.     Handed  down  August 
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Sec.  2124.     Alienation  of  Creek  homesteads. 

Elsewhere  in  this  work  will  be  found  a  discussion  of  this 
subject.  But  as  the  United  States  district  court  has  decided 
this  question  exactly  the  opposite  to  the  decisions  there  dis- 
cussed, and  as  there  is  no  report  of  the  case,  except  as  is 
gathered  from  an  unofficial  report,  not  even  giving  the  style 
of  the  case,  and  as  the  opinion  was  handed  down  after  the 
subject  had  been  discussed,  and  as  the  opinion  expresses  a 
view  of  the  law  entirely  different  from  that  set  forth  in  the 
decisions  of  the  courts  of  last  resort  in  this  State,  we  here 
quote  fully  from  the  opinion  of  the  Federal  judge  on  the 
subject: 

"In  the  Creek  cases  is  argued  and  involved  the  question 
whether  or  not  the  homestead  restriction  of  twenty-one  years, 
or  during  the  life  of  the  allotee,  is  a  restriction  added  to  and 
involving  the  general  five  years'  restriction;  that  is,  whether 
or  not  the  devisees  or  heirs  of  a  deceased  Creek  allotee  could 
sell  the  homestead  immediately  after  his  death,  notwithstand- 
ing less  than  five  years  had  elapsed  since  the  approval  of  the 
Creek  Supplemental  Agreement." 

In  the  Creek  Supplemental  Agreement,34  it  was  provided  in 
section  sixteen  thereof: 

"Lands  allotted  to  citizens  shall  not  in  any  manner  what- 
ever, or  at  any  time,  be  incumbered,  taken  or  sold  to  secure 
or  satisfy  any  debt  or  obligation,  nor  be  alienated  by  the 
allotee  or  his  heirs  before  the  expiration  of  the  five  years 
from  the  date  of  the  approval  of  this  Supplemental  Agreement, 
except  with  the  approval  of  the  secretary  of  the  interior. 
Each  citizen  shall  select  from  his  allotment  forty  acres  of  land, 
or  a  quarter  of  a  quarter  section,  as  a  homestead,  which  shall 
be  and  remain  nontaxable,  inalienable,  and  free  from  any  in- 
cumbrance whatever  for  twenty-one  years  from  the  date  of 
the  deed  therefor,  and  a  separate  deed  shall  be  issued  to  each 
allotee  for  his  homestead,  in  which  this  condition  shall  appear. 

34  32  Stat.  L.  500. 
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"Selections  of  homestead  for  minors,  prisoners,  convicts  and 
incompetents,  and  aged  and  infirm  persons,  who  cannot  select 
for  themselves,  may  be  made  in  the  manner  provided  for  the 
selection  of  their  allotments,  and  if  for  any  reason  such  selec- 
tion be  not  made  for  any  citizen,  it  shall  be  the  duty  of  the 
commission  to  make  selection  for  him. 

"The  homestead  of  each  citizen  shall  remain,  after  the  death 
of  the  allotee,  for  the  use  and  support  of  children  born  to 
him  after  May  twenty-five,  nineteen  hundred  and  one,  but  if 
he  have  no  such  issue,  then  he  may  dispose  of  his  homestead 
by  will,  free  from  the  limitation  herein  imposed,  and  if  this 
be  not  done  the  land  embraced  in  his  homestead  shall  descend 
to  his  heirs,  free  from  such  limitation,  according  to  the  laws 
of  descent  herein  otherwise  provided.  Any  agreement  or  con- 
veyance of  any  kind  or  character  violative  of  any  of  the 
provisions  of  this  paragraph  shall  be  absolutely  void  and  not 
susceptible  of  ratification  in  any  manner,  and  no  rule  of  estop- 
pel shall  ever  prevent  the  assertion  of  its  invalidity." 

This  section  is  substantially  the  same  as  section  seven  of  the 
Original  Agreement,"53  except  that  it  changes  the  date  from 
which  the  five  years'  limitation  is  to  run  and  the  law  of  descent 
which  controls. 

It  is  contended  by  the  Government  that  the  five  years'  limi- 
tation prescribed  in  both  sections  is  the  "basic"  limitation 
attaching  to  all  the  land  inclusive  of  homestead ;  that  then 
the  homestead  limitation  of  twenty-one  years  attaches  as  a 
sort  of  special  limitation  attached  to  the  former,  so  far  as 
homesteads  are  concerned ;  and  that  in  the  portion  of  the 
section  providing  that  in  the  absence  of  children  born  after 
May  twenty-five,  nineteen  hundred  and  one,  the  allotee  may 
dispose  of  his  homestead  by  will  "free  from  the  limitation 
herein  imposed,"  and  if  this  be  not  done,  the  land  embraced 
in  his  homestead  shall  descend  to  his  heirs,  free  from  such 
limitation,  the  limitation  referred  to  as  being  removed  is  solely 
the  twenty-one  year  limitation  upon  alienation  of  homesteads, 

bb  31   Stat.  L.  861. 
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leaving  still  upon  the  land  and  running  with  it  into  the  hands 
of  the  devisees  or  heirs,  the  five  year  limitation  upon  alienation 
above  referred  to ;  so  that  if  within  five  years  from  the  date 
of  the  approval  of  the  agreement  the  allotee  should  die,  leaving 
no  children  born  after  May  twenty-five,  nineteen  hundred  and 
one,  having  made  a  will  devising  his  homestead,  the  devisees 
would  be  relieved  of  the  twenty-one  years'  restriction,  but  not 
of  the  five  years '  restriction,  and  could  not  dispose  of  the  land 
until  the  expiration  of  the  five  years ;  and  that  in  such  case 
in  the  absence  of  a  will,  the  heirs  could  not  dispose  of  the 
homestead  within  the  five  years,  although  they  were  relieved 
of  the  twenty-one  years'  restriction.  This  is  the  construction 
placed  upon  section  seven,  above  referred  to,  by  the  Supreme 
Court  of  the  State  of  Oklahoma,  in  the  case  of  Barnes  v.  Stone- 
braker,  28  Okla.,  75,  following  a  decision  of  Hon.  Frank  L. 
Campbell,  an  attorney  of  the  interior  department,  rendered  in 
August,  nineteen  hundred  and  six.  In  view  of  the  rule  that 
the  departmental  construction  placed  upon  an  act  affecting  a 
matter  of  which  a  department  has  control,  should  be  a  very 
persuasive  element  for  the  court's  consideration  in  determining 
the  meaning  of  the  act,  and  of  the  further  fact  that  the 
Supreme  Court  of  the  State  has  concurred  in  such  construction, 
I  should  be  very  loath  not  to  follow  them.  But  as  these 
decisions  are  only  persuasive  and  not  controlling,  so  far  as 
this  court  is  concerned,  and  the  question  is  now  presented  to 
me  for  determination,  if  on  consideration  of  the  sections  in- 
volved they  shall  not  appear  to  my  mind  reasonably  susceptible 
of  the  construction  above  given,  then,  of  course,  it  will  be  my 
duty  to  follow  my  own  convictions. 

If  the  contention  of  the  Government  is  correct,  then  the 
Creek  Agreement  in  respect  to  alienation  of  homesteads  by 
the  heirs  after  the  allotee 's  death  is  different  from  that  of 
any  other  of  the  Five  Civilized  Tribes.  For  reasons  stated 
elsewhere  in  this  opinion,  it  is  determined  that  subsequent  to 
the  act  of  March  third,  nineteen  hundred  and  three,  Seminole 
homesteads  were  alienable,  by  the  heirs  immediately  upon  the 
death  of  the  allotee.     Stout  v.  Simpson,  supra.     This  also  ap- 
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pears  of  the  Cherokees  as  appears  from  sections  thirteen,  four- 
teen and  fifteen  of  the  Cherokee  Agreement.  It  was  also  true 
of  the  Choctaws  and  Chickasaws.  Mullen  v.  United  States, 
supra. 

In  view  of  the  uniformity  of  so  many  features  of  the  plan, 
appearing  in  the  legislation  relating  to  the  several  tribes,  so 
far  as  allotments  are  concerned,  and  especially  the  uniformity 
of  the  provisions  regarding  homesteads,  it  may,  I  think,  be 
safely  assumed  that  Congress  and  the  Creek  Nation  intended 
that  after  the  death  of  an  allotee  in  the  absence  of  children 
born  after  May  twenty-five,  nineteen  hundred  and  one,  should 
effect  the  removal  of  all  restrictions  upon  the  homestead,  the 
same  as  in  all  the  other  tribes,  if  the  language  of  the  agree- 
ment is  reasonably  susceptible  of  such  construction ;  and  a 
different  construction  should  not  be  given  it,  unless  it  is  clearly 
sustained  by  that  language. 

It  is  first  provided  that  lands  allotted  to  citizens  shall  not  in 
any  manner  whatever,  or  at  any  time,  be  incumbered,  taken 
or  sold,  to  secure  or  satisfy  any  debt  or  obligation,  without  the 
secretary's  approval,  before  the  expiration  of  the  five  years 
from  the  date  of  the  approval  of  the  agreement.  This  is 
equivalent  to  saying  that  during  such  period  the  land  shall  be 
free  from  any  incumbrance.  It  is  then  provided  that  during 
the  same  period  the  land  shall  not  be  alienated  by  the  allotee 
or  his  heirs.  This  is  equivalent  to  saying  that  the  land  shall 
be  inalienable  by  the  allotee  or  his  heirs,  without  the  secretary's 
approval,  during  such  period.  Then  following,  the  homestead 
is  taken  up  separate  and  distinct  from  the  surplus,  and  as  to 
that  it  is  provided  it  shall  be  and  remain  nontaxable,  inalien- 
able and  free  from  any  incumbrance  for  twenty-one  years 
from  the  date  of  the  deed  therefor.  Identically  the  same 
restrictions  as  to  incumbrance  and  sale  are  placed  upon  the 
homestead  as  upon  the  surplus,  except  that  the  term  of  their 
existence  is  made  twenty-one  years  instead  of  five  years.  As 
further  evidencing  the  intention  in  the  minds  of  the  parties 
to  the  agreement  to  make  separate  and  distinct  provisions, 
complete  in  themselves,  respectively,   as  to   the   surplus  and 
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the  homestead,  is  the  provision  that  for  the  homestead  a 
separate  deed  shall  be  issued,  in  which  "this  condition"  shall 
appear.  What  condition?  Evidently  not  the  five  years'  re- 
striction first  provided,  but  the  twenty-one  year  restriction 
provided  especially  for  the  homestead.  These  are  the  provi- 
sions of  the  first  paragraph  of  section  sixteen.  The  second, 
after  providing  for  selections  for  minors,  incompetents,  etc., 
and  where  the  allotee  shall  fail  to  make  his  selection,  proceeds : 

"The  homestead  of  each  citizen  shall  remain  after  the  death 
of  the  allotee,  for  the  use  and  support  of  his  children  born  to 
him  after  May  twenty-five,  nineteen  hundred  and  one,  but  if 
he  have  no  such  issue,  then  he  may  dispose  of  his  homestead 
by  will,  free  from  the  limitation  herein  imposed,  and  if  this 
be  not  done  the  land  embraced  in  his  homestead  shall  descend 
to  his  heirs,  free  from  such  limitation,  according  to  the  law 
of  descent  herein  otherwise  prescribed.  Any  agreement  or 
conveyance  of  any  kind  or  character  violative  of  any  of  the 
provisions  of  this  paragraph,  shall  be  absolutely  void  and  not 
susceptible  of  ratification  in  any  manner,  and  no  rule  of 
estoppel  shall  ever  prevent  the  assertion  of  its  invalidity." 

This  provision  is  not  treating  alone  of  cases  where  the 
allotee  shall  die  after  the  expiration  of  the  five  year  period, 
but  clearly  contemplates  as  well,  deaths  which  may  occur 
within  that  period.  In  either  event,  it  is  provided  that  in  the 
absence  of  children  born  to  him  after  the  twenty-fifth  day  of 
May,  nineteen  hundred  and  one,  the  allotee  may  dispose  of 
his  homestead  by  will,  and  if  this  be  not  done,  it  shall  descend 
to  his  heirs,  in  either  case  free  from  "the  limitation  herein 
imposed."  Wherein  imposed?  Evidently  not  in  the  second 
paragraph,  for  the  limitation  imposed  in  that  paragraph  has 
relation  to  a  case  where  children  are  born  after  the  twenty- 
fifth  day  of  May,  nineteen  hundred  and  one,  and  we  are  now 
contemplating  a  case  where  there  are  no  such  children.  Clearly 
we  must  find  the  limitation  referred  to  in  the  first  paragraph 
of  the  section.  But  there  we  find  two  different  limitations, 
one  for  a  term  of  five  years  and  the  other  for  a  term  of  twenty- 
one  years,  each  is  imposed  in  the  first  paragraph,  and  may 
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therefore  be  referred  to  as  "herein  imposed;"  and  it  is  the 
contention  of  the  Government  that  the  parties  to  the  agree- 
ment intended  that  they  should  both  apply  to  the  homestead. 
But  the  singular  is  used;  only  one  limitation  is  referred  to, 
which  the  Government  contends  evidences  an  intention  to 
remove  both  limitations.  It  is  further  contended  that  the 
limitation  referred  to  is  the  twenty-one  years'  restriction  and 
not  the  five  years'  restriction.  But  they  both  are  "herein 
imposed,"  and  if,  as  contended,  both  apply  to  the  homestead, 
then  what  warrant  is  there  for  holding  that  the  term  "limita- 
tion" has  reference  to  the  twenty-one  years'  restriction,  rather 
than  the  five  years'  restriction?  If  it  had  been  in  the  minds 
of  the  parties  to  the  agreement  that  both  the  five  years'  and 
twenty-one  years'  limitations  should  attach  to  the  homestead, 
and  it  was  their  intention  to  remove  only  the  twenty-one  years' 
limitation,  both  limitations  being  "herein  imposed,"  would 
they  not  have  specified  to  which  limitation  reference'  was 
made?  That  they  did  not  do  so,  and  that  they  seem  to  have 
contemplated  that  as  to  homesteads  there  was  but  one  limita- 
tion "herein  imposed,"  leads,  I  think,  reasonably  to  the  con- 
clusion that  they  intended  that  as  to  the  homesteads,  only  the 
twenty-one  years  restriction  should  apply,  and  that  the  five 
years'  restriction  was  confined  in  its  effect  to  the  surplus. 
This  is  borne  out  by  the  provision  that  the  allotee  may  dis- 
pose of  the  homestead  by  will.  As  is  said  in  United  States  v. 
Schurz,  102  U.  S.,  378 : 

"Blackstone  describes  four  modes  of  alienation  or  transfer 
of  title  to  real  estate,  which  he  called  common  assurances ;  the 
first  of  which  is  by  matter  in  pais,  or  by  deed ;  the  second,  by 
matter  of  record  or  in  assurance  transacted  only  in  the  king's 
public  courts  of  record;  the  third,  by  special  custom;  and  the 
fourth  by  devise  in  a  last  will  and  testament." 

In  Burbank  v.  Rockingham  Insurance  Company,  57  Am. 
Dec.  300,  it  is  said: 

"As  understood  at  common  law,  to  alienate  real  estate  is 
voluntarily  to  part  with  the  ownership  of  it,  either  by  bargain 
and  sale,  or  by  some  conveyance,  or  by  gift  or  will,  the  right 
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to  alienate  was  a  right  which  the  owner  had  over  the  real 
estate,  to  divert  it  from  the  heir.  Alienation  differs  from 
descent  in  this,  that  alienation  is  effected  by  the  voluntary 
act  of  the  owner  of  the  property,  while  descent  is  the  legal 
consequences  of  the  decease  of  the  owner,  and  is  not  changed 
by  any  previous  act  of  volition  of  the  owner.  A  sale  and 
conveyance  is  an  alienation  that  takes  effect  from  the  time 
of  the  transfer,  while  a  devise  is  an  alienation  that  takes 
effect  on  the  decease  of  the  testator,  according  to  the  terms 
of  the  will.  But  property  not  transferred  or  devised  is  not 
alienated  according  to  the  principles  of  the  common  law." 

Now  as  the  making  of  a  will  is  an  alienation,  and  the  death 
of  the  testator  makes  the  will  effectual  to  immediately  pass 
title  to  the  devisees,  and  we  have  seen  that,  so  far  as  the 
homestead  is  concerned,  the  death  of  the  allotee  is  made  to 
have  the  same  effect  in  the  absence  of  children  born  after 
May  twenty-five,  nineteen  hundred  and  one,  whether  it  occurs 
before  or  after  the  expiration  of  the  five  years,  it  follows  that 
to  permit  the  making  of  a  will  within  the  five  years'  period 
is  to  permit  alienation  within  that  period,  should  the  allotee, 
after  the  making  of  the  will,  die  within  the  period.  So  far, 
then,  as  to  the  disposition  of  the  homestead  by  will  is  con- 
cerned, the  allotee  is  clearly  permitted  to  alienate  within  the 
five  years'  period,  if  by  his  death  during  the  period  the  will 
becomes  effective.  It  would,  I  think,  be  absurd  to  say,  in 
view  of  the  clear  language  of  this  section,  that  if  the  allotee 
died  testate  within  the  five  year  period,  the  devisee  or  devisees, 
who  might  all  be  persons  not  of  Indian  blood,  and  as  to  whom 
the  Government  owed  no  duty  of  guardianship  or  protection 
such  as  it  owes  its  Indian  wards,  must  not  themselves  alienate 
the  land  until  the  expiration  of  the  five  year  period.  There- 
fore, as  to  devisees,  it  seems  clear  that  in  the  limitation  from 
which  the  land  is  freed  in  their  hands  are  contemplated  all  the 
restrictions  theretofore  imposed  upon  the  land.  And  it  is 
freedom  from  the  same  limitation  which  the  heirs  of  the 
deceased  enjoy  in  case  no  will  is  made.  I,  therefore,  conclude, 
in  view  of  the  entire  section,  studied  in  the  light  of  cotempo- 
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raneous  legislation  regarding  the  other  tribes,  and  the  pur- 
poses sought  to  be  accomplished,  that  the  only  reasonable 
construction  is  that  the  parties  to  the  agreement  intended  that 
upon  the  death  of  the  allotee,  in  the  absence  of  the  children 
mentioned,  whether  before  or  after  the  expiration  of  the  five 
years'  restriction  period  affecting  his  surplus,  his  homestead 
allotment  should  become  immediately  alienable  by  his  devisees 
in  the  case  of  a  will,  and  by  his  heirs  in  the  absence  of  a  will.30 

Sec.  2125.  Patents  of  the  Choctaw  and  Chickasaw  nations  are 
issued  when,  or  operate  to  pass  title,  when. 

By  section  sixteen  of  the  Supplemental  Agreement/7  it  was 
provided  that  the  land  should  be  alienable  after  issuance  of 
patent  upon  the  expiration  of  the  several  periods  therein 
mentioned.  The  question  is  presented  as  to  when  the  issuance 
of  patent  may  be  said  to  be  accomplished. 

The  issuance  of  the  patent  was  accomplished  by  its  delivery 
to  and  acceptance  by  him,  whether  previously  recorded  or  not. 
The  delivery  and  acceptance  of  the  patent,  like  the  delivery 
and  acceptance  of  any  conveyance  of  land,  were  necessary  as 
the  law  then  stood,  to  pass  the  legal  title,  and  it  was  in  the 
contemplation  of  the  parties  to  the  Supplemental  Agreement 
that  the  allotee  should  not  be  permitted  to  alienate  any  of  his 
land  before  acquiring  the  legal  title.  But  in  the  act  of  April 
twenty-sixth,  nineteen  hundred  and  six,  we  have  seen  that 
recording  in  the  office  of  the  Commission  to  the  Five  Civilized 
Tribes  is  made  a  prerequisite  to  the  conveyance  of  legal  title 
to  the  allotee,  in  that  it  is  provided  that  when  so  recorded  the 
patent  shall  convey  legal  title.  All  former  inconsistent  acts  or 
parts  of  acts  are  repealed.  Under  this  act  the  recording  of  tin- 
patent  is  equivalent  to  its  issuance  under  former  acts,  so  Ear 
as  the  right  to  alienate  is  concerned.38 

8«This  case   is  not   reported.  The  bs  Campbell,    .T..    in    thirty    thou- 

writer   can    giw   no   other    Btyle   of  Band  land  Buits  by  the  government, 

the   case   than    to   Bay    the   opinion  decided    Augusl    12,    1912,   in   which 

was  handed  down  in  the  thirty  thou-  in   quoted    Sec    66   <>f   said    Supple 

sand   land   suits  by  the  government,  mental     Agree! it,    and    Sec.    6    of 

decided  August  14,  1912.  the  ad    approved   April   26,    1906. 

37  July  2,   1002. 
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Sec.  2126.     Date  of  patent  as  term  is  used  in  the  Choctaw  and 
Chickasaw  Supplemental  Agreement. 

The  question  is  presented  as  to  what  may  be  said  to  be  the 
date  of  patent,  as  the  term  is  used  in  section  sixteen  of  the 
Choctaw  and  Chickasaw  Supplemental  Agreement,  approved 
on  the  first  day  of  July,  nineteen  hundred  and  two,  which  pro- 
vides that  all  lands  allotted  to  the  members  of  said  tribes, 
except  such  land  as  is  set  aside  to  each  for  a  homestead  as 
herein  provided,  shall  be  alienable  after  issuance  of  patent,  as 
follows :  one-fourth  in  acreage  in  one  year ;  one-fourth  in 
acreage  in  three  years,  and  the  balance  in  five  years ;  in  each 
case  from  date  of  patent :  Provided,  that  such  lands  shall  not 
be  alienable  by  the  allotee  or  his  heirs  at  any  time  before  the 
expiration  of  the  Choctaw-Chickasaw  tribal  governments  for 
less  than  its  appraised  value. 

It  is  contended  by  the  Government  that  the  date  of  the 
patents  is  determined  by  the  date  of  the  approval  of  the 
secretary  of  the  interior.  On  the  other  hand,  it  is  contended 
that  it  is  the  date  on  which  the  patent  is  signed  by  the  last 
governor  or  principal  chief  of  the  tribe,  as  the  case  may  be. 

There  having  been  no  provisions  in  the  agreements  referred 
to  requiring,  as  in  the  case  of  the  other  tribes  mentioned,  that 
the  deeds  or  the  patents  should  be  approved  by  the  secretary 
of  the  interior,  which  should  serve  as  a  relinquishment  of  the 
right,  title  and  interest  of  the  United  States  in  the  lands,  it 
follows  that  it  was  the  intention  of  Congress  that  this  relin- 
quishment on  the  part  of  the  United  States  should  be  expressed 
in  the  legislation  itself,  either  directly  or  by  implication. 

Whenever  pursuant  to  allotments  as  provided  in  the  Atoka 
and  Supplemental  Agreements,  the  chief  executive  officer  of 
the  two  nations  had  both  executed  a  patent  to  the  allotee,  iu 
became  a  completed  instrument,  requiring  only  issuance  or 
delivery  to  pass  the  title.  I,  therefore,  conclude  that  the  date 
of  the  patent,  referred  to  in  section  sixteen  of  the  Supple- 
mental Agreement,  is  fixed  upon  the  date  upon  which  the  last 
of  the  two  chief  executives  of  the  tribes  involved  affixed  his 
signature  to  the  instrument.     This  established  a  definite  date, 
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apparent  irom  the  instrument  itself,  from  which  the  restric- 
tions began  to  run,  and  must  be  held  to  have  been  the  date 
contemplated  by  the  parties  to  the  agreement  as  "date  of 
patent."39 

Sec.  2127.     Alienation  of  the  homestead  of  deceased  Seminole 
allotee. 

The  question  is  presented  in  the  Seminole  cases  whether, 
after  the  act  of  March  three,  nineteen  hundred  and  three,40 
and  prior  to  the  date  and  issuance  of  patent,  the  heirs  of  a 
deceased  Seminole  allotee  could  alienate  the  homestead  allot- 
ment inherited  by  them. 

It  has  been  held  by  the  Supreme  Court  of  the  State  of  Okla- 
homa, following  the  reasoning  of  the  Supreme  Court  of  the 
United  States  in  Mullen  v.  United  States,  decided  April  15, 
1912,  and  not  yet  officially  reported,  that  after  the  act  of 
March  three,  nineteen  hundred  and  three,  all  restrictions  there- 
tofore existing  as  to  Seminole  homesteads,  were  removed  by 
the  death  of  the  allotee  and  that  the  delivery  of  a  patent  was 
not  a  necessary  essential.41  In  the  Original  Seminole  Agree- 
ment of  the  sixteenth  day  of  December,42  it  was  provided  that 
"all  contracts  for  sale,  disposition  or  incumbrance  of  any  part 
of  any  allotment,  made  prior  to  the  date  of  the  patent,  shall 
be  void."    In  the  same  agreement  it  was  further  provided : 

"Each  allotee  shall  designate  one  tract  of  forty  acres,  which 
shall  by  the  terms  of  the  deed  be  made  inalienable  and  non- 
taxable as  a  homestead  in  perpetuity." 

Section  eight  of  the  act  of  the  third  day  of  March,  nineteen 
hundred  and  three,  supra,  is  as  follows: 

"The  tribal  government  of  the  Seminole  Nation  shall  not 
continue  longer  than  the  fourth  of  March,  nineteen  hundred 
and  six:  Provided,  that  the  secretary  of  the  interior  shall  at 
the  proper  time  furnish  the  principal  chief  with   blank  deeds 

'•Opinion  by  Campbell,  J.,  in  tbe  "32  Stat.  L.  982-1,008. 

thirty   thousand   land    suits   by   the  "  Stout  v.  Simpson,  124  Pac  754. 

government.      Decided     August    12,  'Act    July    1,    1808,   80   Stat.    J,. 

1912.     Not  yet  officially  reported.  567. 
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necessary  for  all  conveyances  mentioned  in  this  agreement 
with  the  Seminole  Nation  contained  in  the  act  of  July  first, 
eighteen  hundred  and  ninety-eight,  and  said  principal  chief 
shall  execute  and  deliver  said  deeds  to  the  Indian  allotees  as 
required  by  said  act,  and  the  deeds  for  allotment,  when  duly 
executed  and  approved,  shall  be  recorded  in  the  office  of  the 
Dawes  Commission  prior  to  the  delivery  and  without  expense 
to  the  allotee  until  further  legislation  of  Congress,  and  such 
records  shall  have  like  effect  as  other  public  records : 

"Provided,  further,  that  the  homestead  referred  to  in  said 
act  shall  be  inalienable  during  the  lifetime  of  the  allotee,  not 
exceeding  twenty-one  years  from  the  date  of  the  deed  for  the 
allotment.  A  separate  deed  shall  be  issued  for  said  homestead, 
and  during  the  time  the  same  is  held  by  the  allotee  it  shall 
not  be  liable  for  any  debt  contracted  by  the  owner." 

Each  Seminole  allotee,  by  virtue  of  the  allotment  prior  to 
patent,  had  a  complete  equitable  interest  in  the  land  allotted 
to  him,  the  inalienability  of  which,  where  it  was  inalienable, 
was  not  due  to  the  quality  of  the  interest  of  the  allotee,  but  to 
the  express  restrictions  imposed.  This  equitable  interest  was 
one  which,  in  the  absence  of  restrictions,  the  allotee  could 
convey,  and  it  was  a  descendible  interest.43 

The  effect  of  the  provisions  quoted  from  the  Original  Sem- 
inole Agreement  was  to  place  on  the  homestead  a  restriction 
upon  alienation  in  perpetuity,  and  upon  the  surplus,  a  restric- 
tion upon  alienation  until  execution  of  patent.  Here  was  an 
express  perpetual  restriction  upon  alienation,  so  far  as  the 
homestead  was  concerned.  The  issuance  of  patent  in  no  way 
affected  or  modified  that.  But  as  to  the  surplus,  the  provision 
voiding  contracts  for  sale,  disposition  or  incumbrance  prior  to 
the  date  of  patent,  fixed  the  term  of  restriction  upon  such  land 
and  limited  it  to  date  of  patent.  Five  years  later,  in  section 
eight  in  the  act  of  March  three,  nineteen  hundred  and  three, 
above  quoted,  Congress  decided  to  reduce  the  term  of  inalien- 
ability attaching  to  homesteads  from  a  perpetuity  to  that  of  a 

«  Goat  v.  United  States. 
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term  comprising  the  lifetime  of  the  allotee,  not  exceeding 
twenty-one  years  from  the  date  of  the  deed  for  the  allotment. 
By  this  latter  legislation  Congress  expressly  provides  that  the 
homestead  shall  be  inalienable  for  the  term  fixed.  If  the  al- 
lotee lived  more  than  twenty-one  years  after  the  date  of  the 
deed  to  his  allotment,  the  restriction  expires  at  the  end  of 
such  twenty-one  years  and  before  his  death.  If  he  die  before 
the  expiration  of  such  period,  then,  by  the  express  terms  of 
the  act,  his  death  ends  the  period  of  restriction.  It  is  to  be 
noted  that  section  eight  of  the  latter  act  is  not,  in  terms,  an 
amendment  of  the  original  agreement,  to  be  read  into  it  as 
if  all  had  been  enacted  at  the  same  time.  The  restriction 
period  as  to  the  homesteads  provided  by  section  eight  is  com- 
plete in  itself.  The  provision  that  such  homesteads  shall  be 
inalienable  during  the  terms  mentioned  is  equivalent  to  saying 
that  the  restrictions  shall  continue  no  longer.  We  have  seen 
that,  but  for  the  express  restrictions  imposed,  the  equitable 
interest  vested  in  the  allotee  prior  to  patent,  is  inalienable.  It 
follows  that  when  the  restriction  term  expired  by  death  prior 
to  patent,  the  equitable,  descendible  interest  became  immedi- 
ately alienable  in  the  hands  of  the  heirs.44 

Sec.  2128.     Status  of  Choctaw-Chickasaw  freedmen  allotments 
as  to  homesteads  prior  to  the  act  of  April  twenty- 
six,  nineteen  hundred  and  six. 
There  is  presented  here  the  question,  Did  the  allotment  to 
ChoctaAV  and  Chickasaw  freedmen  have  the  stains  of   home- 
steads prior  to  the  act  of  April  twenty-six,  nineteen  hundred 
and  six,  so  that  the  act  of  April  twenty-one,  nineteen  hundred 
and   four,  removing  the  restrictions  from  the  sale  of  Lands  of 
all  allotees  not  of  Indian  blood,  except  as  to  minors  and  home- 
steads, did  not  apply  to  such  allotments? 

The  Atoka  Agreemenl  provided  that  "All  the  lands  allotted 
shall  be  nontaxable   while   the   title   remains   in    the   original 

*•*  f !ase  decided    lugusl    12.    1912,       United  States  District  Court  for  the 
in  tlie  thirty  thousand  land  Buits  by      Slate  of  Oklahoma, 
the      government.       Campbell,      •/., 
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allotee,  but  not  to  exceed  twenty-one  years  from  the  date  of 
patent,  and  each  allotee  shall  select  from  his  allotment  a  home- 
stead of  one  hundred  and  sixty  acres,  for  which  he  shall  have  a 
separate  patent,  and  which  shall  be  inalienable  for  twenty- 
one  years  from  date  of  patent.  This  provision  shall  also  apply 
to  the  Choctaw  and  Chickasaw  freedmen  to  the  extent  of  his 
allotment.    *    *    *   ■" 

By  the  Supplemental  Agreement,  approved  July  one,  nine- 
teen hundred  and  two,  relating  to  these  tribes,  it  was  provided 
that  "Each  member  of  said  tribes  shall,  at  the  time  of  the 
selection  of  his  allotment,  designate  as  a  homestead  out  of  said 
allotment  land  equal  in  value  to  one  hundred  and  sixty  acres 
of  the  averageable,  allotable  land  of  the  Choctaw  and  Chick- 
asaw nations  as  nearly  as  may  be,  which  shall  be  inalienable 
during  the  lifetime  of  the  allotee,  not  exceeding  twenty-one 
years  from  the  date  of  the  certificate  of  allotment  and  patent, 
shall  issue  for  said  homestead. 

"The  allotment  of  each  Choctaw  and  Chickasaw  freedman 
shall  be  inalienable  during  the  lifetime  of  the  allotee,  not 
exceeding  twenty-one  years  from  the  date  of  the  certificate  of 
allotment. 

"No  act  of  Congress  or  treaty  provision,  nor  any  provision 
of  the  Atoka  Agreement,  inconsistent  with  this  agreement, 
shall  be  in  force  in  said  Choctaw  and  Chickasaw  na- 
tions.   *    *    *  " 

When  it  is  considered  that  the  freedmen  of  the  Creek  and 
Seminole  nations  were  provided  with  homesteads,  which  were 
clearly  excepted  from  the  operations  of  the  act  of  the  twenty- 
first  day  of  April,  nineteen  hundred  and  four,  and  that  by  the 
Atoka  Agreement  the  allotments  of  the  Choctaw  and  Chick- 
asaw freedmen  were  also  made  homesteads,  and,  but  for  the 
effect  of  the  Supplemental  Agreement,  as  construed  by  the 
defendants,  would  also  have  been  excepted  from  the  removal 
of  restrictions  effected  by  the  act  of  the  twenty-first  day  of 
April,  nineteen  hundred  and  four,  a  policy  on  the  part  of  the 
Government  and  the  tribes  to  give  the  freedman  a  homestead 
protected  by  the  same  restrictions  attaching  to  the  homesteads 
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of  those  not  freedmen,  is  clearly  manifest.  To  warrant  a  con- 
struction of  the  Choctaw  and  Chickasaw  Supplemental  Agree- 
ment which  would  except  the  freedmen  of  those  tribes  from 
the  operation  of  this  policy,  requires  that  such  intention  appear 
in  the  agreement  in  unmistakable  terms.  I  do  not  find  that 
it  so  appears,  and  I  conclude  that  it  was  the  intention  of  the 
parties  to  that  agreement  that  the  Choctaw  and  Chickasaw 
freedmen  allotments  should  retain  the  status  of  homesteads. 
The  provisions  of  the  act  of  the  twenty-sixth  day  of  April, 
nineteen  hundred  and  six,  above  referred  to,  construed  in  the 
light  of  all  kindred  and  nearly  contemporaneous  legislation, 
appears  to  have  been  intended  to  more  clearly  evidence  the 
purpose  of  Congress  manifest  in  the  Atoka  and  Supplemental 
Agreement,  that  the  Choctaw  and  Chickasaw  allotments  should 
have  the  status  of  homesteads,  occasioned  no  doubt  by  the 
difference  of  opinion  which  had  arisen  with  regard  to  the  effect 
of  the  Supplemental  Agreement.  I,  therefore,  conclude  that 
the  restrictions  upon  alienation  attaching  to  Choctaw  and 
Chickasaw  freedmen  allotments,  under  the  Atoka  and  Supple- 
plemental  Agreements,  were  not  removed  by  the  act  of  April 
twenty-one,  nineteen  hundred  and  four.43 

Sec.  2129.     Taxation  cf  allotted  lands — Choctaws — Chickasaws 
— Creeks. 

It  is  provided  by  the  Atoka  Agreement,*  that  all  the  lands 
allotted  shall  be  nontaxable  while  the  title  remains  in  the 
original  allotee,  but  not  to  exceed  twenty-one  years  from  date 
of  patent,  each  allotee  shall  select  from  his  allotmenl  a  home- 
stead of  one  hundred  and  sixty  acres,  for  which  he  shall  have 
a  separate  patent,  and  which  shall  be  inalienable  for  twenty- 
one  years  from  the  date  of  patent. 

«  Campbell,  J.,  in  the  thirty  thou-  Tiger   v.   Western,  221    U.   8.   286; 

8:m(]    land    suits,   district    eourl    of  United  States  v.  Freedman,  ■">  How. 

tlio  United  States  for  Oklahoma.    In  556 ;   Lewis  Southerland's  Statutory 

construing  the  statutes  involved   in  Construction,  Sec.  171. 

this   action    the   court  quoted    from  *30  Stat.   L.  507. 
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Mr.  Justice  Lamar,  in  delivering  an  opinion  as  to  the  tax- 
ability of  the  lands  allotted  under  this  law,  among  other  things, 
said: 

"That  each  member  of  the  tribe  should  have  allotted  to  him 
his  share  of  the  laud — all  of  which  'shall  be  nontaxable  while 
the  title  remains  in  the  original  allotee;'  that  a  part  of  the 
lands  could  be  sold  after  one  year,  and  all  of  it  after  five  years ; 
that,  the  patents  issued  to  the  allotee  'should  be  framed  in  con- 
formity with  the  provisions  of  the  agreement,'  and  that  the 
acceptance  of  such  patent  should  operate  as  an  assent  upon 
his  part  to  the  allotment  of  all  land  of  the  tribes  in  accordance 
with  the  provisions  of  the  agreement  and  as  a  relinquishment 
of  all  his  interests  in  other  parts  of  the  common  property. 

"No  taxes  were  assessed  against  the  land  of  the  plaintiffs 
for  the  year  nineteen  hundred  and  seven,  but  on  the  twenty- 
seventh  day  of  May,  nineteen  hundred  and  eight,  Congress 
passed  a  general  act,46  removing  restrictions  from  the  sale  and 
incumbrance  of  land  held  by  Indians  of  the  class  to  which  the 
plaintiffs  belong.  Another  section  provided  that  lands  from 
which  restrictions  had  been  removed  should  be  subject  to  taxa- 
tion. Thereupon,  proceedings  were  instituted  by  the  State  of 
Oklahoma  with  a  view  of  assessing  plaintiff's  lands  for  taxes. 
This  they  sought  to  enjoin,  but  their  complaint  was  dismissed 
on  demurrer.  The  case  was  carried  to  the  Supreme  Court  of 
the  State,  which  held  that  Oklahoma  was  not  a  party  to  any 
contract  with  the  Indians ;  that  the  United  States,  by  virtue  of 
its  governmental  power  over  the  Indian  could  have  substituted 
title  in  severalty  for  ownership  in  common  without  plain- 
tiff's consent  and  that,  for  want  of  a  consideration,  the  provi- 
sion that  the  land  should  be  nontaxable  was  not  a  contract, 
but  a  mere  gratuity  which  could  be  withdrawn  at  will.  The 
court  thereupon  overruled  plaintiff's  contention  that  they  had 
a  vested  right  of  exemption  which  prevented  the  State  from 
taxing  the  lands  at  this  time  and  dismissed  their  suit." 

46  35  Stat.  L.  312. 
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There  are  many  cases,  some  of  which  are  cited  in  the  opinion 
of  the  Supreme  Court  of  Oklahoma,47  recognizing  that  the 
plenary  power  of  Congress  over  the  Indian  tribes  and  tribal 
property  cannot  be  limited  by  treaties  so  as  to  prevent  appeal 
or  amendment  by  a  later  statute.  The  tribes  have  been  re- 
garded as  independent  nations,  and  treaties  with  them  have 
been  looked  upon  not  as  contracts,  but  as  public  laws,  which 
could  be  abrogated  at  the  will  of  the  United  States. 

This  sovereign  and  plenary  power  was  exercised  and  re- 
tained in  all  the  dealings  and  legislation  under  which  the  lands 
of  the  Choctaws  and  Chickasaws  were  divided  in  severalty 
among  the  members  of  the  tribes.  For  although  the  Atoka 
Agreement  is  in  the  form  of  a  contract,  it  is  still  an  integral 
part  of  the  Curtis  Act,  and  if  not  a  treaty  is  a  public  law 
relating  to  private  property,  and  as  such  was  amendable  and 
repealable  at  the  will  of  Congress. 

But  there  is  a  broad  distinction  between  tribal  property  and 
private  property,  and  between  the  power  to  abrogate  a  statute 
and  the  authority  to  destroy  rights  acquired  under  such  law.4S 
The  question  in  this  case,  therefore,  is  not  whether  plaintiffs 
were  parties  to  the  Atoka  Agreement,  but  whether  they  had 
acquired  rights  under  the  Curtis  Act,  which  are  now  protected 
under  the  Constitution  of  the  United  States. 

The  individual  Indian  had  no  title  or  enforceable  right  in 
the  tribal  property.  But  as  one  of  those  entitled  to  occupy  the 
land,  he  did  have  an  equitable  interest,  which  Congress  recog- 
nized and  which  it  desired  to  have  satisfied  and  extinguished. 
The  Curtis  Act  was  framed  with  a  view  of  having  every  such 
claim  satisfactorily  settled,  and  though  it  provided  for  a 
division  in  severalty,  it  offered  a  patent  of  nontaxable  Land 
only  to  those  who  would  relinquish  their  claim  in  the  other 
property  of  the  tribe  formerly  held  for  their  common  use. 
For  the  Atoka  Agreement,  after  declaring  thai  "all  lands 
allotted   should  be  nontaxable,"  stipulated  further  that  each 

^Thomas  v.  Gray,  169  U.  S.  271  ;  48  Reichert  v.  Phelps,  G  Wall.  100. 

Lonewolf    v.    Hitchcock,    187    U.    S. 
565. 
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enrolled  member  of  the  tribe  should  receive  a  patent  framed 
in  conformity  with  the  agreement,  and  each  Choctaw  and 
Chickasaw  who  accepted  such  patent  should  be  held  thereby 
to  assent  to  the  terms  of  this  agreement  and  to  relinquish  all 
of  his  right  in  the  property  formerly  held  in  common. 

There  was  here,  then,  an  offer  of  nontaxable  lands.  Ac- 
ceptance by  the  party  to  whom  the  offer  was  made  with  the 
consequent  relinquishment  of  all  claim  to  other  lands  furnished 
a  part  of  the  consideration,  if,  indeed,  any  was  needed,  in 
such  a  case,  to  support  either  the  grant  or  the  exemption. 
Upon  delivery  of  the  patent  the  agreement  was  executed,  and 
the  Indian  was  thereby  vested  with  all  the  rights  conveyed  by 
the  patent,  and,  like  a  grantee  in  a  deed  poll,  or  a  person 
accepting  the  benefit  of  a  conveyance,  bound  by  its  terms, 
although  it  was  not  actually  signed  by  him. 

As  the  plaintiffs  were  offered  the  allotments  upon  the  con- 
ditions proposed ;  as  they  accepted  the  terms,  and,  in  the 
relinquishment  of  their  claims,  furnished  a  consideration  which 
was  sufficient  to  entitle  them  to  enforce  whatever  rights  were 
conferred,  we  are  brought  to  a  consideration  of  the  question 
as  to  what  those  rights  were. 

On  the  part  of  the  State  it  is  argued  that  there  was,  in  fact, 
no  tax  exemptions,  but  that  the  provision  was  only  intended 
to  guard  absolutely  against  alienation  of  the  land,  whether 
for  taxes,  or  at  judicial  sale,  or  by  private  contract.  In  other 
words,  it  is  said  that  the  tax  exemption  was  only  an  additional 
prohibition  against  a  sale  so  that  when  the  restrictions  against 
alienation  were  removed  by  the  act  of  nineteen  hundred  and 
eight,49  the  provisions  as  to  nontaxability  went  as  a  necessary 
part  thereof. 

But  the  exemption  and  nonalienability  were  two  separate 
and  distinct  subjects.  One  conferred  a  right  and  the  other 
imposed  a  limitation.  The  defendants  argument  also  ignores 
the  fact  that,  in  this  case,  though  the  lands  could  be  sold  after 
five  years,  it  might  remain  nontaxable  for  sixteen  years  longer, 

49  35  Stat.  L.  312. 
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if  the  Indian  retained  title  during  that  length  of  time.  Restric- 
tions on  alienation  were  removed  by  lapse  of  time.  He  could 
sell  part  after  one  year,  a  part  after  three  years  and  all  except 
homesteads,  after  five  years.  The  period  of  exemption  was  not 
coincident  with  this  five  year  limitation.  On  the  contrary,  the 
privilege  of  nontaxability  might  last  for  twenty-one  years, 
thus  recognizing  that  the  two  subjects  related  to  different 
periods,  and  that  neither  was  dependent  on  the  other.  The 
right  to  remove  the  restrictions  was  in  pursuance  of  the  power 
under  which  Congress  could  legislate  as  to  the  status  of  the 
ward  and  lengthen  or  shorten  the  period  of  disability.  But 
the  provision  that  the  land  should  be  nontaxable  was  a  prop- 
erty right  which  Congress  undoubtedly  had  the  right  to  grant. 
That  right  fully  vested  in  the  Indian  and  was  binding  on 
Oklahoma.50 

In  deciding  the  question  of  the  taxability  of  the  Creek  home- 
stead allotments,  the  same  judge  said : 

"The  plaintiff  holds  a  patent,  dated  December  twelve,  nine- 
teen hundred  and  two.  It  was  issued  to  her  as  a  member  of 
the  Creek  Tribe  when  the  tribal  lands  were  divided  in  pursu- 
ance of  the  same  general  policy  as  that  discussed  in  Choate  v. 
Trapp,  just  decided.  There,  however,  were  a  few  differences. 
The  tax  exemption  covered  only  the  homestead  of  forty  acres, 
and  there  was  a  restriction  on  alienation  for  twenty-one  years. 
The  patent,  instead  of  being  "framed  in  conformity  with  the 
agreement,"  as  in  the  case  of  the  Choctaws  and  Chickasaws, 
bore  on  its  face  a  provision  that  the  lands  should  be  non- 
taxable; the  language  of  the  agreement  incorporated  in  the  ac1 
of  Congress,  being  "that  each  citizen  shall  select  from  his  allot- 
ment forty  acres  of  land  *  *  *  as  a  homestead,  which  shall 
be  and  remain  nontaxable,  inalienable,  and  free  from  any  in- 
cumbrance whatever  for  twenty-one  years   from   the   date  of 

bo  Choate  v.  Trapp,  Supreme  Court  opinion,  the  following  cases:      Kan 

of   United   States,   Decided    May   13,  Bas    [ndians,    5    Wall.    737;    I  »><<"! 

1912      There    is   cited    in    the   fore-  States   v.    Reichert,    L88   U.  S.    132; 

going,  which  is  only  a  part,  of  the  N-w  Jersey  v.  Wilson,  7  Crunch,  L64. 
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the  deed  therefor,  and  a  separate  deed  shall  be  issued  to  each 
allotee  for  his  homestead  in  which  this  condition  shall  ap- 
pear." 

These  differences  are  not  material.  The  right  of  plaintiff  to 
the  exemption  granted  by  Congress  is  protected  by  the  Con- 
stitution, on  principles  stated  and  applied  in  Choate  v.  Trapp. 
The  judgment  dismissing  her  complaint  is  therefore  reversed 
and  the  case  remanded  for  proceedings  not  inconsistent  with 
that  opinion.51 

Sec.  2130.  Do  tax  exemptions  in  patents  extend  to  subse- 
quent grantees? 

It  is  seen  that  the  Supreme  Court  in  its  decision  as  given  in 
the  preceding  paragraph  has  held  that  the  homestead  and 
allotment  of  a  Creek  allotee  is  nontaxable,  but  the  decision 
did  not  go  so  far  as  to  say  that  the  land  would  be  nontaxable 
in  the  hands  of  one  to  whom  the  allotee  had  conveyed,  or,  in 
other  words,  that  it  was  a  grant  or  covenant  that  would  run 
with  land.  On  examination  of  the  authorities  on  the  question 
as  to  what  covenants  or  grants  run  with  the  land,  we  are  of 
the  opinion  that  it  does  extend  to  any  subsequent  grantee. 

Upon  this  subject  Devlin  on  Deeds  says : 

"Certain  covenants  are  appurtenant  to  the  estate  granted 
by  the  deed  in  which  such  covenants  are  contained,  and  bind 
the  assigns  of  the  covenantor,  and  vest  in  the  assigns  of  the 
covenantee  in  the  same  manner  as  if  they  had  personally  made 
them.    Covenants  of  this  kind  are  said  to  run  with  the  land."  53 

The  authorities  all  hold  that  the  covenant  must  run  with  the 
land — must  be  so  connected  with,  be  attached  to,  and  inhere 
in,  the  land  that  the  assignee  of  the  reversion  or  the  grantee 
in  the  deed,  as  the  case  may  be,  would  have  the  right  to  the 
advantage  of  it,  or  be  bound  to  perform  it.  Such  is  the  general 
principle ;  but  whether  a  covenant  so  runs  with  the  land,  must 

si  Brown  v.  Richardson,   Supreme  53  Section  940. 

Court  of  the  United  States,  May  13, 
1912. 
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depend,  in  the  first  place,  upon  the  nature  and  character  of 
the  particular  covenant,  and  of  the  estate  granted,  as  con- 
nected with  the  respective  rights  of  lessor  and  lessee,  or 
grantor  and  grantee,  as  the  case  may  be,  in  reference  to  the 
particular  subject-matter  of  the  covenant  or  grant ;  and,  in  the 
next  place,  upon  the  intent  of  the  parties  and  in  the  creation 
of  the  estate,  as  shown  by  the  language  of  the  instrument 
creating  it,  construed  with  reference  to  the  relative  position 
of  the  parties,  and  to  the  subject-matter  to  which  their  con- 
tract is  to  be  applied.  As  shown  above  the  language  of  the 
statute  creating  this  exemption  from  taxation  is,  that  "each 
citizen  shall  select  from  his  allotment  forty  acres  of  land  *  *  * 
as  a  homestead,  which  shall  be  and  remain  inalienable,  and 
free  from  any  incumbrance  whatever  for  twenty-one  years 
from  the  date  of  the  deed  therefor,  and  a  separate  deed  shall 
be  issued  to  each  allotee  for  his  homestead,  in  which  this  con- 
dition shall  appear."  Following  the  language  of  the  statute, 
each  homestead  allotment  deed  of  each  Creek  allotee  contains 
the  terms  of  the  statute. 

The  courts  have  invariably  held  that  a  grant  or  reservation 
of  this  kind  is  a  covenant  running  with  the  land  which  will 
inure  to  the  benefit  of  a  grantee,  though  not  mentioned  in 
any  of  the  deeds  from  the  original  allotee  to  the  grantee  claim- 
ing the  benefit  of  it,  and  that  it  is  a  grant  which  the  State, 
after  giving  it,  cannot  revoke.  A  patent  to  an  allotee  con- 
tained the  following  language:  "This  patent  is  issued  upon  the 
express  condition  that  the  title  hereby  conveyed  shall  not  be 
subject  to  alienation  or  incumbrance  whether  by  voluntary 
conveyance  or  judgment,  and  shall  remain  inalienable  and  not 
subject  to  taxation  for  a  period  of  twenty  years  from  the 
date  hereof  as  provided  by  the  act  of  Congress,  approved 
January  eighteen,  eighteen  hundred  and  eighty  one;"  and  in 
construing  it  the  court  said:  "From  the  foregoing  it  also 
appears  that  the  land  in  question  should  not  have  been  taxed 
upon  the  dates  named  in  the  agreed  statement  of  facts.  This 
cannot  be  done  so  long  as  the  Government  of  the  United  Stales 
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has  an  interest,  legal  or  equitable,  or  is  charged  with  the 
performance  of  some  obligation  or  duty  respecting  the 
same."  54 

By  an  examination  of  the  opinion  of  the  Supreme  Court  of 
the  United  States  as  set  forth  in  the  preceding  paragraph,  it 
is  to  be  observed  that  the  court  in  its  opinion  expressly  recog- 
nizes the  fact  that  the  law  removing  the  restrictions  on  aliena- 
tion of  this  land,  did  not  remove  the  clause  as  to  the  land 
being  nontaxable  for  the  period  named  in  the  statute  and 
in  the  homestead,  allotment  deed.  The  reservation  as  to  the 
taxation  still  remained.  If  it  remained  in  the  allotee  why 
should  it  be  discharged  by  the  making  of  a  deed  in  which  there 
is  no  mention  of  it?  The  Government  and  the  Creek  Nation 
who  had  the  granting  power,  had  the  right  to  reserve  to  the 
allotee  this  privilege  as  to  the  tax.  If  the  Government  gave 
to  the  allotee,  the  allotee  and  his  grantees  had  surely  the 
benefit  of  it.  In  speaking  of  the  restrictions  generally  one 
of  our  Federal  courts  has  said  that  the  language  of  the  statute 
creating  the  patent  made  it  inalienable  for  a  period  of  twenty- 
five  years  from  and  after  the  date  of  the  patent,  and  this  was  a 
limitation  attached  to  and  running  with  the  land,  and  it  was 
in  no  wise  dependent  upon  the  life  or  death  of  the  allotee.  It 
was  as  much  within  the  policy  and  purpose  of  the  Government 
to  see  that  the  heirs  of  the  allotee,  in  case  of  his  death,  were 
protected  against  alienation  of  the  land,  as  the  allotee  himself.55 

The  same  reasoning  will  apply  to  the  tax  exemption.  If  the 
Government  restrained  the  taxing  powers  from  taxing  the  land 
in  the  hands  of  the  allotee,  it  can  be  said  with  equal  force 
that  the  power  of  taxation  should  be  withheld  in  case  the  land 
descended  to  his  heirs  or  in  case  he  conveyed  it  to  others.  If 
it  was  intended  by  the  Federal  Government  that  the  land 
should  become  taxable  on  conveyance  by  the  allotee,  it  would 

54  United   States  v.   Hemmer,    105  55  Goodman   v.   Buffalo,    162   Fed, 

Fed.    807,    29    Wash.    278,    69    Pae.      S23. 
779;    United  States  v.   Richart,   106 
Fed.   1. 
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have  provided  in  the  law  creating  the  estate  that  it  should 
at  once  become  taxable  on  conveyance  by  the  allotee,  or  it 
could  have  provided  in  the  law  removing  restrictions,  tbat 
the  taxing  power  of  the  State  should  attach. 


Sec.  2132.  Marriage,  divorce  and  inheritance  in  the  Creek 
Nation. 

Prior  to  the  dissolution  of  the  tribal  government  in  the  Creek 
Nation,  the  United  States  Government  expressly  recognized 
the  right  of  the  Creek  Indians  to  regulate  their  own  domestic 
affairs,  and  to  control  the  intercourse  between  the  sexes  by 
their  own  custom  and  usages. 

[Marriage  by  freedmen  citizens  of  the  Creek  Nation,  residing 
therein,  contracted  according  to  the  usages  and  customs  of 
the  tribe  of  which  they  became  members,  during  the  period 
that  the  tribal  relations  existed,  and  were  recognized  by  the 
United  States  Government,  will  be  considered  valid  in  the 
courts  of  this  State,  and  the  children  of  such  marriage  will  be 
regarded  as  legitimate. 

Plural  marriages,  if  ever  authorized  by  the  usages  and  cus- 
toms of  the  Creeks,  were  thereafter  expressly  prohibited  and 
forbidden  by  the  act  of  the  Creek  Council,  passed  on  the 
twenty-second  day  of  October,  eighteen  hundred  and  eighty- 
one. 

Neither  the  act  of  Congress  of  July  one,  eighteen  hundred 
and  sixty-three,56  the  amendatory  act  of  [March  twenty-two, 
eighteen  hundred  and  eighty-two,57  or  the  act  of  March  three, 
eighteen  hundred  and  eighty-seven,58  in  relation  to  polygamy 
and  unlawful  cohabitation,  was  ever  in  force  in  the  Creek 
Nation  in  the  Indian  Territory,  among  the  members  of  the 
said  tribe,  who  intermarried  according  to  the  tribal  usages  and 
customs,  and  while  the  tribal  relations  were  maintained  and 
recognized  by  the  United  States  Government. 

56  12   Stat.   L.   501,  Chap.   126.  os  24  Stat.  L.  035. 

"22  Stat.   L.   30,   Chap.  47. 
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Section  one  of  article  two  of  chapter  twelve  of  the  laws  of 
the  Muskogee  Nation,  and  section  two  hundred  and  fifty-eight 
of  chapter  fourteen  of  the  laws  of  said  nation,  as  compiled  and 
codified  by  A.  P.  McCallop,  under  the  act  of  October  fifteen, 
eighteen  hundred  and  ninety-two,  confer  upon  an  illegitimate 
child  the  right  to  share  in  the  estate  of  the  putative  father  who 
had  recognized  said  child  as  his  own,  and  did  not  give  to  the 
brothers  and  sisters  of  the  half  blood  of  such  illegitimate  child 
the  right  to  share  in  its  estate  with  a  sister  of  the  whole  blood, 
the  father  having  died  prior  to  the  death  of  such  child. 

Said  acts  of  the  Creek  Council  do  not  render  such  child 
capable  of  inheritance  as  the  legal  representative  of  such 
father,  but  only  legitimatizes  it  as  to  the  father. 

Testimony  tending  to  prove  the  laws,  usages  and  customs  of 
the  Creek  Nation,  with  regard  to  the  marriage  relation  and  the 
legitimacy  of  the  children  of  such  marriages  and  their  conse- 
quent legal  status  as  heirs,  during  the  period  in  question  are 
held  to  be  competent  and  it  would  be  error  at  the  trial  to 
exclude  such  testimony,  if  otherwise  competent.59 


59  Oklahoma  Land  Company  v.  husband,  Robert  Johnson,  who  by 
Thomas  et  al.,  Supreme  Court  of  subsequent  deed,  after  the  due  pro- 
Oklahoma.  Not  yet  reported.  The  bation  of  said  last  will  and  testa- 
facts  giving  rise  to  the  propositions  ment,  conveyed  to  the  plaintiff  the  re- 
set forth  in  the  text  are  these :  The  maining  interest  in  said  one  hundred 
action  involved  the  title  to  the  sur-  and  twenty-two  acres  of  land.  The 
plus  allotment  of  Lucretia  Scott,  a  plaintiffs  in  error  claim  title  to  said 
freedman  citizen  of  the  Creek  Na-  lands  by  warranty  deeds  executed 
tion.  The  plaintiffs  below  claimed  by  Walter  Scott,  Sammie  Scott, 
title  by  deeds  of  conveyance  as  fol-  Tom  Scott,  Letha  Guess  (nee)  Scott, 
lows:  warranty  deed  to  eighty  acres  Tackie  Scott,  Butcher  Scott  and 
of  said  land  from  Ellen  Johnson,  Peter  Scott,  whom  they  allege  were 
since  deceased,  and  Robert  Johnson,  brothers  and  sisters  of  Lucretia 
her  husband,  the  said  Ellen  Johnson,  Scott,  and  from  whom  they  inherited 
formerly  Ellen  Scott,  being  the  al-  the  lands  in  controversy.  Plaintiffs, 
leged  heir  at  law  of  her  deceased  however,  claim  that  Lucretia  Scott 
sister,  Lucretia  Scott:  and  by  last  and  Ellen  Johnson,  were  the  illegiti- 
will  and  testament,  duly  probated,  mate  children  of  Malissa  Gregory 
of  said  Ellen  Johnson,  deceased,  who  (nee  Bruner),  deceased,  who  was  in 
devised  her  remaining  interest  in  the  her  lifetime  a  duly  enrolled  citizen 
estate  of  her  deceased  sister,  to  her  of  the  Creek  Nation,  while  the   an- 
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Sec.  2133.     Public  highways  or  roads  for  the  Creek  Nation. 

Public  highways  or  roads  three  rods  in  width,  being  one 
and  one-half  rods  on  each  side  of  the  section  line,  may  be  estab- 
lished along  all  section  lines  without  any  compensation  being 
paid  therefor;  and  all  allotees,  purchasers  and  others  shall 
take  the  title  to  such  lands  subject  to  this  provision.  And 
public  highways  or  roads  may  be  established  elsewhere  when- 
ever necessary  for  the  public  good,  the  actual  value  of  the  land 
taken  elsewhere  than  along  section  lines  to  be  determined 
under  the  direction  of  the  secretary  of  the  interior  while  the 
tribal  government  continues,  and  to  be  paid  by  the  Creek  Na- 
tion during  that  time ;  and  if  buildings  or  other  improvements 
are  damaged  in  consequence  of  the  establishment  of  such  pub- 
lic highways  or  roads,  whether  along  section  lines  or  elsewhere, 
such  damages,  during  the  continuance  of  the  tribal  govern- 
ment, shall  be  determined  and  paid  in  the  same  manner.60 

Sec.  2134.     Public  highways — Choctaw,  Chickasaw  and  Sem- 
inole nations. 

In  the  Choctaw,  Chickasaw  and  Seminole  nations  public 
highways  or  roads  two  rods  in  width,  being  one  rod  on  each 
side  of  the  section  line,  may  be  established  on  all  section  lines ; 
and  all  allotees,  purchasers  and  others  shall  take  title  to  such 
land  subject  to  this  provision,  and  if  buildings  or  other  im- 
provements are  damaged  in  consequence  of  the  establishment 
of  such  public  highways  or  roads,  such  damages  accruing  prior 

swcr  of  the  defendants  puts  in  issue  Scott  (nee  Grayson),  and  Dixon 
the  question  whether  Ellen  Johnson  Scott.  Nellie  and  Dixon  were  mar- 
obtained  any  rights  in  the  estate  of  ried  ai  the  old  agency  by  Rev.  John 
Lucretia  Scott,  it  is  admitted  in  Kernel,  on  the  twenty-fourth  day  of 
this  court  that  the  said  Ellen  John-  December,  eighteen  hundred  and  sev- 
son,  succeeded  to  a  one-seventh  in-  enty-seven,  in  accordance  with  the 
terest  in  the  estate,  and  claimed  customs  and  laws  of  the  ('reck 
the    Bix-sevenths    to    the    grantors  Nation. 

of   the    defendant,    Oklahoma    Land  «"  Act  June  30,  1902,  32  Stat.  L. 

Company.     These      grantors,      save  50O. 
Peter,    were   the   children   of   Nellie 
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to  the  inauguration  of  a  State  government  shall  be  determined 
under  the  direction  of  the  secretary  of  the  interior  and  paid 
for  from  the  funds  of  said  tribes,  respectively.01 

Sec.  2135.     Public  roads  or  highways — Cherokee  Nation. 

Public  highways  or  roads  two  rods  in  width,  being  one  rod 
on  each  side  of  the  section  line,  may  be  established  along  all 
section  lines  without  any  compensation  being  paid  therefor, 
and  all  allotees,  purchasers,  shall  take  the  title  to  such  lands 
subject  to  this  provision;  and  public  highways  or  roads  may 
be  established  elsewhere  whenever  necessary  for  the  public 
good,  the  actual  value  of  the  land  taken  elsewhere  than  along 
section  lines  to  be  determined  under  the  direction  of  the 
secretary  of  the  interior  while  the  tribal  government  continues 
and  to  be  paid  by  the  Cherokee  Nation  during  that  time ;  and 
if  buildings  or  other  improvements  are  damaged  in  conse- 
quence of  the  establishment  of  such  public  highways  or  roads, 
whether  along  section  lines  or  elsewhere,  such  damages  during 
the  continuance  of  the  tribal  government,  shall  be  determined 
and  paid  in  the  same  manner.62 

Sec.  2136.     Inalienability  of  minor  lands — Creek  Indians. 

Section  four  of  the  Original  Creek  Treaty,*  provides  that  the 
allotment  for  any  minor  may  be  selected  by  his  father,  mother 
or  guardian,  in  the  order  named  and  shall  not  be  sold  during 
his  minority  and  that  all  guardians  or  curators  appointed  for 
minors  and  incompetents  shall  be  citizens.  The  allotment  of  a 
minor  Creek  Indian  made  inalienable  by  this  law  continues 
so  until  the  passage  of  the  act  of  May  twenty-seven,  nineteen 
hundred  and  eight.63 

6i  Act  of  April  26,  1906,  Sec.  24.  63  Texas    Co.   v.   Henry,    126   Pac. 

62  Cherokee  Agreement,  32  Stat.  L.       (Okla.)    224. 
716. 
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Sec.  2137.  Law  of  Congress  authorizing-  secretary  of  the  inte- 
rior to  give  franchise  to  lay  pipes  constitutional. 
It  is  lawful  for  Congress,  acting  as  parens  patria  of  a  minor 
Creek  Indian,  and  whose  allotment  contains  restrictions 
against  alienation,  to  enact  a  law  conferring  upon  the  secre- 
tary of  the  interior  to  grant  a  right  of  way  in  the  nature  of  an 
easement  for  the  construction,  operation  and  maintenance  of 
pipe  lines  through  such  allotment,  upon  such  terms  and  for 
such  compensation  as  may  be  fixed;  due  consideration  at  all 
times  being  had  for  the  interest  of  the  minor ;  and  the  act  of 
Congress  of  March  eleven,  nineteen  hundred  and  four,  is  not 
subject  to  the  objection  that  it  is  in  violation  of  the  fifth 
amendment  to  the  Federal  Constitution.64 


Sec.  2138.  Procedure  by  which  heirship,  title  or  interest  in 
estate  in  course  of  administration  is  established. 
In  all  estates  now  being  administered,  or  that  may  hereafter 
be  administered,  any  person  claiming  to  be  an  heir  to  the 
deceased,  or  entitled  to  distribution  in  whole  or  in  part  of 
such  estate,  may,  at  any  time  after  the  expiration  of  one  year 
from  the  issuing  of  letters  testamentary,  or  of  administration 
of  such  estate,  file  a  petition  in  the  matter  of  such  estate, 
praying  the  court  to  ascertain  and  declare  the  rights  of  all 
persons  to  said  estate,  and  all  interest  therein  and  to  whom 
distribution  thereof  shall  be  made.  Upon  the  filing  of  such 
petition,  the  court  shall  make  an  order  directing  service  of 
notice  to  all  persons  interested  in  said  estate  to  appear  and 
show  cause,  on  a  date  to  be  determined,  not  loss  than  sixty 
days  nor  over  four  months  from  the  date  of  making  such  order, 
in  which  notice  shall  be  set  forth  the  name  of  the  deceased, 
the  name  of  the  executor  or  administrator  of  said  estate,  the 
names  of  all  persons  who  may  have  appeared  claiming  any 
interesl  in  said  estate  in  the  course  of  administration  of  the 
same  up  to  the  time  of  making  of  said  order,  and  such  other 

"'Teas  Co.   v.   Henry,    126   Pac.    (Okla.)    224. 
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person  as  the  court  may  direct,  and  also  a  description  of  the 
real  estate  whereof  the  deceased  died  seized  or  possessed,  so 
far  as  known,  described  with  certainty  to  a  common  intent, 
and  requiring  all  persons  named  or  not  named,  having  or 
claiming  any  interest  in  the  estate  of  said  deceased,  at  the 
time  and  place  in  said  order  specified,  to  appear  and  exhibit 
as  hereinbefore  provided,  their  respective  claims  of  heirship, 
ownership  or  interest  in  said  estate,  to  said  court,  which  notice 
shall  be  served  in  the  same  manner  as  a  summons  in  a  civil 
action,  either  by  personal  service  or  by  publication,  upon 
proof  of  which  service,  by  affidavit  or  otherwise,  to  the  satis- 
faction of  the  court,  the  court  shall  thereupon  acquire  jurisdic- 
tion to  ascertain  and  determine  the  heirship,  ownership  and 
interest  of  all  parties  in  and  to  said  property  of  said  deceased, 
and  such  determination  shall  be  final  and  conclusive  in  the 
administration  of  said  estate,  and  the  title  and  ownership  of 
said  property.  The  court  shall  enter  his  order  and  decree 
establishing  proof  of  service  of  such  notice.  All  persons  ap- 
pearing within  the  time  limited  as  aforesaid  shall  file  their 
written  appearance  in  person,  or  through  their  authorized  at- 
torney, such  attorney  at  the  time  filing  written  evidence  of 
his  authority  to  so  appear,  entry  of  which  appearance  shall  be 
made  in  the  minutes  of  the  court  and  in  the  register  of  the 
proceedings  of  said  estate,  and  the  court  shall,  after  the 
expiration  of  the  time  limited  for  appearing,  as  afore- 
said, enter  an  order  adjudging  the  default  of  all  persons 
for  not  appearing  as  aforesaid,  who  shall  not  have  ap- 
peared, as  aforesaid.  At  any  time  within  twenty  days 
after  the  date  of  the  order  or  decree  of  the  court  es- 
tablishing proof  of  the  service  of  such  notice,  any  of  such 
persons  so  appearing  may  file  his  complaint  in  the  matter  of 
the  estate,  setting  forth  the  acts  constituting  his  claim  of  heir- 
ship, ownership,  or  interest  in  said  estate,  with  such  reasonable 
particularity  as  the  court  may  require,  and  serve  a  copy  of 
the  same  upon  each  of  the  parties  or  attorneys  who  shall  have 
entered  their  appearance  as  aforesaid,  if  such  parties  or  such 
attorneys  reside  within  the  county,  and  in  case  any  of  them 
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do  not  reside  within  the  county,  then  service  of  such  copy  of 
said  complaint  shall  be  made  upon  the  clerk  of  said  court  for 
them,  and  the  clerk  shall  forthwith  mail  the  same  to  the  ad- 
dress of  such  party  or  attorney,  as  may  have  left  with  said 
clerk  his  postoffice  address.  Such  parties  are  allowed  twenty 
days  after  the  service  of  the  complaint,  as  aforesaid,  within 
which  to  plead  thereto  and  thereafter,  such  proceeding  shall 
be  had  upon  such  complaint,  as  provided  by  law  in  case  of  any 
ordinary  civil  action;  and  the  issues  of  law  and  fact  arising 
in  the  proceeding  shall  be  disposed  of  in  like  manner  as  issues 
of  law  and  fact  are  tried  and  disposed  of  in  civil  actions,  with 
like  right  to  a  motion  for  a  new  trial  and  appeal.  Any  appeal 
may  be  taken  in  the  manner,  and  to  the  court  provided  by  law 
in  cases  of  appeal  in  probate  matters  generally.  The  time  and 
mode  of  taking  such  appeal,  and  of  perfecting  the  same,  and 
the  undertaking  on  appeal,  and  all  other  matters  of  procedure 
governing  the  same,  shall  be  the  same  as  provided  by  the  laws 
governing  appeals  in  probate  matters.  The  party  filing  the 
petition  as  aforesaid,  if  he  files  a  complaint,  and,  if  not,  the 
party  first  filing  such  complaint,  shall,  in  all  subsequent  pro- 
ceedings, be  treated  as  the  plaintiff  therein,  and  all  other  par- 
ties so  appearing,  shall  be  treated  as  the  defendants  in  said 
proceeding,  and  all  such  defendants  shall  set  forth  in  their 
respective  answers  the  facts  constituting  their  claim  of  heir- 
ship, ownership  or  interest  in  said  estate,  with  such  particu- 
larity as  the  court  may  require,  and  serve  a  copy  thereof  upon 
the  plaintiff.  Evidence  in  support  of  all  issues  may  be  taken 
orally  or  by  deposition,  in  the  same  manner  as  provided  in 
civil  actions:  Provided,  however,  thai  in  case  the  claimants, 
or  any  of  them,  are  residents  of  a  foreign  country,  the  court 
may,  in  its  discretion,  receive  affidavits  to  establish  the  facts 
in  issue,  and  on  application  of  any  of  the  parties  in  interest 
the  court  may  make  an  order  stating  whether  or  qo1  affidavits 
will  be  received  for  such  purpose.  Depositions  may  be  taken 
to  establish  any  of  the  issues,  and  the  method  of  taking  them 
shall  be  as  provided  by  law  in  civil  actions  generally:  Pro- 
vided, that  notice  of  taking  depositions  shall  be  served  only 
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upon  the  parties  or  the  attorneys  of  parties  so  appearing  in 
the  proceeding.  The  court  shall  enter  a  default  of  all  persons 
failing  to  appear,  or  plead,  or  prosecute,  or  defend  their  rights 
as  aforesaid ;  and  upon  a  trial  of  the  issues  arising  upon  the 
pleadings  in  such  proceedings,  the  court  shall  determine  the 
heirship  to  said  deceased,  the  ownership  of  his  estate,  and  the 
interest  of  each  respective  claim  thereto  or  therein,  and  persons 
entitled  to  distribution  thereof,  the  final  determination  of  the 
court  thereupon  shall  be  final  and  conclusive  in  the  distribu- 
tion of  said  estate,  and  in  regard  to  the  title  to  all  the  property 
of  the  estate  of  said  deceased.  The  cost  of  the  proceeding  shall 
be  apportioned  in  the  discretion  of  the  court.  In  any  pro- 
ceeding under  this  section,  the  court  may  appoint  an  attorney 
for  any  minor  mentioned  in  said  proceedings  not  having  a 
guardian.  Nothing  in  this  section  contained  shall  be  con- 
strued to  exclude  the  right  upon  final  distribution  of  any 
estate,  to  contest  the  question  of  heirship,  title,  or  interest  in 
the  estate  so  distributed  where  the  same  shall  not  have  been 
determined  under  the  provisions  of  this  section ;  but  where 
such  questions  shall  have  been  litigated  under  the  provisions 
of  this  section,  the  determination  thereof,  as  herein  provided, 
shall  be  conclusive  in  the  administration  of  said  estate.  This 
section  shall  be  cumulative  and  additional  to  the  provisions  of 
law  now  existing  for  heirship  to  any  deceased  person,  and  it 
is  not  intended  that  this  section  shall  repeal  any  existing  sec- 
tion or  sections  of  the  law  now  existing  governing  the  admin- 
istration of  estates,  except  such  as  may  be  in  direct  conflict 
herewith.63 

Sec.  2139.     Constitutional  provision  as  to  purchase  and  sale 
of  real  estate. 

No  act  shall  take  effect  until  ninety  days  after  the  adjourn- 
ment of  the  session  at  which  time  it  was  passed,  except  enact- 
ments for  carrying  into  effect  provisions  relating  to  the 
initiative  and  referendum,  or  a  general  appropriation  bill,  unless 

65  Act  approved,   March    17,    1910. 
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in  case  of  emergency,  to  be  expressed  in  the  act,  the  Legisla- 
ture, by  a  vote  of  two-thirds  of  all  members  of  each  House, 
so  directs.  An  emergency  measure  shall  include  only  such 
measures  as  are  immediately  necessary  for  the  preservation 
of  the  public  peace,  health  or  safety,  and  shall  not  include  the 
granting  of  franchises  or  licenses  to  a  corporation  or  indi- 
vidual to  extend  longer  than  one  year,  nor  provision  for  the 
purchase  and  sale  of  real  estate,  nor  the  renting  of  incum- 
brance of  property  for  a  longer  term  than  one  year.00 

Sec.  2140.     Corporations  may  own  what  real  estate. 

All  corporations  formed  under  the  laws  of  this  State  shall 
be  bodies  corporate  for  the  period  for  which  they  were  organ- 
ized and  chartered,  unless  such  charter  be  altered  or  amended 
as  provided  by  law,  or  unless  the  same  be  forfeited  or  revoked 
prior  to  the  expiration  thereof;  may  sue  and  be  sued;  may 
have  a  common  seal  with  which  they  may  alter  or  renew  at 
pleasure;  may  own,  possess  and  enjoy  so  much  real  estate  as 
shall  be  necessary  and  proper  for  carrying  on  the  business  for 
which  each  of  such,  respectively,  is  licensed  or  chartered,  and 
may  sell  and  dispose  of  the  same  when  not  required  for  the 
use  of  the  corporation :  Provided,  that  no  corporation  shall  be 
created,  licensed  or  chartered  in  this  State  for  the  purpose  of 
buying,  acquiring,  selling,  trading,  or  dealing  in  real  estate 
other  than  real  estate  located  in  incorporated  cities  and  towns, 
and  as  additions  to  said  cities  and  towns;  nor  shall  any  cor- 
poration doing  business  in  this  State  buy,  acquire,  sell,  trade 
or  deal  in  real  estate  for  any  purpose,  except  such  lands  as 
may  be  located  in  incorporated  towns  and  as  additions  thereto, 
and  except  such  as  shall  be  necessary  and  proper  for  carrying 
on  the  business  for  which  such  corporation  was  licensed  or 
chartered;  nor  shall  any  corporation  be  created,  licensed,  or 
chartered  to  do  business  in  this  State,  for  the  purpose  of 
acting  as  agent  in  buying  or  selling  real  estate,  excepl  as  herein 
provided:    Provided,  however,  that  corporations  will  not  be 

«« Constitution  of  Oklahoma,  Art.    V.    Sec.   58. 
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precluded  from  taking  mortgages  on  real  estate  to  secure  loans 
or  debts  or  from  acquiring  title  thereto  upon  foreclosure  of 
such  mortgages  or  in  the  collection  of  debts,  conditioned  that 
such  corporation  or  corporations  shall  not  hold  real  estate  so 
acquired  for  a  longer  period  than  seven  years,  and  condi- 
tioned that  disposition  or  incumbrance  of  such  land  shall  in 
no  way  be  made  to  another  corporation,  or  corporations :  Pro- 
vided, however,  that  this  section  shall  not  apply  to  trust  com- 
panies taking  only  the  naked  title  to  real  estate  in  this  State 
as  trustee,  to  be  held  solely  as  security  for  indebtedness  pur- 
suant to  such  trust.* 

Sec.  2141.     Time  within  which  corporations  may  dispose  of  real 
estate. 

Every  corporation  doing  business  in  this  State,  which  owns 
real  estate,  other  than  within  the  corporate  limits  of  cities  and 
towns,  or  as  additions  to  cities  and  towns,  or  either  of  such  at 
the  time  this  act  becomes  effective,  shall,  unless  the  same  shall 
be    necessary    and   proper   for   carrying    on   the   business    for 
which  such  corporations  are  licensed  or  chartered,  sell  and 
dispose  of  said  real  estate  within  a  period  of  seven  years: 
Provided,  further,  that  all  corporations  which  may  hereafter 
acquire  title  to  real  estate  upon  foreclosure  of  mortgage  or 
in  collection  of  debts  shall  dispose  of  said  real  estate  within  a 
period  of  seven  years  from  the  date  said  title  was  acquired: 
Provided  further,  that  if  at  the  expiration  of  seven  years  from 
the  date  heretofore  respectively  mentioned,  if  such  lands  re- 
main unsold,  then  in  either  case  it  shall  be  the  duty  of  the 
county  attorney  of  the  county  in  which  such  real  estate  is 
situated  to  proceed  by  information  in  the  name  of  the  people 
of  the   State   of  Oklahoma,   against  such   corporation   in  the 
district  court  of  such  county,  and  such  court  shall  hear  and 
determine  the  facts  and  proceed  against  said  property  as  in 
case  of  escheats.67 
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Sec.  2142.     Corporation  to  file  statement  of  lands  owned. 

The  president,  secretary  or  treasurer  of  every  corporation 
holding  any  lands,  which  under  the  provisions  of  this  act  they 
will  be  required  to  sell,  shall,  within  twenty  days  from  the 
first  day  of  January,  in  each  year,  file  in  the  office  of  corpora- 
tion commission  a  list  of  all  such  lands,  setting  forth  a  de- 
scription of  the  same,  together  with  the  date  on  which  said 
real  estate  was  acquired,  and  the  amount  of  the  claims  of  such 
corporation  in  the  satisfaction  of  which  same  was  acquired; 
such  statement  shall  be  verified  by  the  oath  of  such  president, 
secretary  or  treasurer,  and  a  duplicate  of  same  properly  veri- 
fied, shall  be  filed  and  recorded  in  the  office  of  the  register 
of  deeds  of  the  county  in  which  such  real  estate  is  located.08 

The  provisions  of  this  act  shall  apply  to  all  corporations 
doing  business  in  this  State,  whether  formed  under  laws  pre- 
viously in  force  in  any  part  thereof,  or  under  laws  of  any 
other  State,  Territory,  or  Government;  and  no  foreign  corpo- 
ration shall  be  relieved  from  compliance  with  the  requirements 
made  of  domestic  corporations  by  the  provisions  of  this  act,  or 
any  law  of  this  State. 

Sec.  2143.     Graduated  land  tax — Corporations  and  persons. 

For  the  purposes  of  this  act,  or  any  act  amendatory  hereof, 
the  word  "person,"  shall  include  corporations  and  persons, 
both  natural  and  artificial,  or  any  person  owning  or  holding 
land  in  fee  or  with  title  less  than  fee  simple,  or  by  rent  or 
lease  contract.09 

All  persons  owning  land  in  this  State  of  taxable  value  equiv- 
alent to  six  hundred  and  forty  acres  of  average  taxable  value. 
or  less,  shall  pay  the  same  ad  valorem  tax  rate  as  is  levied  and 
charged  for  all  purposes  of  government  against  personal  or 
other  property  in  this  State;  and  any  person  owning  land  of 
equivalent  taxable  value  in  excess  of  six  hundred  and  forty 
acres  of  land  of  average  taxable  value,  shall  in  addition  thereto 
pay  upon  such  excess  aforesaid  one-fourth  of  one  per  centum 
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upon  such  excess;  and  any  person  owning  land  of  a  taxable 
value  in  excess  of  twelve  hundred  and  eighty  acres  of  land 
of  the  average  taxable  value,  and  not  exceeding  three  thou- 
sand acres  of  land  of  average  taxable  value,  shall,  in  addition, 
pay  an  extra  tax  of  one  per  centum  per  annum  on  said  excess ; 
and  any  person  owning  land  in  excess  of  three  thousand  acres 
of  land  of  average  taxable  value  and  not  exceeding  five  thou- 
sand acres  of  land  of  such  valuation,  shall  pay  an  extra  tax 
of  two  per  centum  per  annum  upon  such   excess ;   and  any 
person  owning  land  of  average  taxable  value  in  excess  of  five 
thousand  acres,  and  not  exceeding  ten  thousand  acres  of  land 
of  such  value,  shall  pay  an  extra  tax  of  five  per  centum  per 
annum  on  such  excess ;  and  any  person  owning  land  of  average 
taxable  value  in  excess  of  ten  thousand  acres  and  not  exceeding 
twenty-five  thousand  acres,  shall  pay  an  extra  tax  on  such 
excess  of  ten  per  centum  per  annum  upon  such  excess;  such 
excess  in  each  case  to  be  levied  and  collected  in  addition  to 
the  regular  uniform  ad  valorem  tax  levied  by  law  and  such 
graduated  excess  shall  be   calculated  on  the  basis  fixed  for 
taxation  of  such  land,  exclusive  of  the  improvements  thereon, 
until  otherwise  provided  by  law,  twenty  dollars  per  acre  shall 
be  deemed  as  the  average  value  of  Oklahoma  land,  and  any 
number  of  acres,  or  any  fraction  of  an  acre  of  the  taxable 
value  of  twenty  dollars,  shall  be  treated  for  the  purposes  of 
this  act  as  one  acre  of  average  land :   Provided,  however,  three 
hundred  and  twenty  acres  of  land  shall  be  exempt  from  this 
tax,  regardless  of  the  value  thereof.70 

In  addition  to  other  taxes  levied,  charged  and  collected, 
every  person  holding  land  under  lease  or  rental  contract,  or 
title,  less  than  fee  simple,  the  fee,  or  ownership  of  such  land 
being  in  other  person  or  persons,  natural  or  artificial,  in  ex- 
cess of  six  hundred  and  forty  acres,  shall  pay  on  the  income, 
rents  and  profits  accruing  to  the  lessee  from  such  land  in 
excess  of  six  hundred  and  forty  acres  and  not  exceeding  twelve 
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hundred  and  eighty  acres  an  extra  tax  upon  such  excess  of 
one  per  centum  per  annum  on  all  the  income,  rents  and  profits 
to  him  accruing  therefrom;  and  all  persons  holding  lands  in 
excess  of  twelve  hundred  and  eighty  acres  and  not  exceeding 
twenty-five  hundred  acres,  shall  pay  an  extra  tax  of  three 
per  centum  per  annum  upon  the  income,  rents  and  profits 
accruing  from  such  excess ;  and  all  persons  holding  lands  in 
excess  of  twenty-five  hundred  acres  and  not  exceeding  five 
thousand  acres,  shall  pay  an  extra  tax  upon  the  income,  rents 
and  profits  accruing  therefrom  of  five  per  centum  on  such 
excess ;  and  all  persons  holding  lands  in  excess  of  five  thousand 
acres  and  not  exceedinig  ten  thousand  acres,  shall  pay  upon 
the  income,  rents  and  profits  accruing  therefrom  an  extra  tax 
of  ten  per  centum  per  annum  upon  the  income,  rents  and  profits 
accruing  from  such  excess.71 

The  provisions  of  this  act  shall  not  apply  to  such  corpora- 
tions authorized  by  the  Constitution  of  this  State  to  own  land 
upon  lands  so  authorized  to  be  owned  or  held  by  the  Consti- 
tution. This  act  shall  be  in  force  from  and  after  the  fiscal 
year  ending  on  the  thirtieth  day  of  June,  nineteen  hundred 
and  nine,  providing  that  all  such  taxes  not  delinquent  at  the 
time  of  transfer  shall  be  set  aside  if  sold  to  parties  who  holding, 
after  purchase,  if  such  purchase  should  not  be  taxable  under 
this  act.* 


Sec.  2144.  Departmental  regulations  and  forms  for  oil  and 
gas  mining  leases  in  the  Osage  Nation. 
On  the  third  day  of  July,  nineteen  hundred  and  twelve,  the 
Department  of  the  Interior  issued  regulations  to  govern  the 
leasing  of  lands  in  the  Osage  Reservation,  Oklahoma,  for  oil 
and  gas  mining  purposes.  These  were  issued  too  late  to  !><> 
inserted  in  the  chapter  of  this  work  on  the  laws  relating  to 
that  nation,  and  are  here  given. 
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Section  three  of  an  act  of  Congress,  approved  June  twenty- 
eight,  nineteen  hundred  and  six  (34  Stat.  L.,  535,  543),  pro- 
vides : 

"That  the  oil,  gas,  coal  or  other  minerals  covered  by  the 
lands  for  the  selection  and  division  of  which  provision  is  herein 
made  are  hereby  reserved  to  the  Osage  tribe  for  a  period  of 
twenty-five  years  from  and  after  the  eighth  day  of  April,  nine- 
teen hundred  and  six;  and  leases  for  all  oil,  gas,  and  other 
minerals,  covered  by  selections  and  division  of  land  herein 
provided  for,  may  be  made  by  the  Osage  Tribe  of  Indians 
through  its  tribal  council,  and  with  the  approval  of  the  secre- 
tary of  the  interior,  and  under  such  rules  and  regulations  as  he 
may  prescribe :  Provided,  that  the  royalties  to  be  paid  to  the 
Osage  Tribe  under  any  mineral  lease  so  made  shall  be  deter- 
mined by  the  President  of  the  United  States:  And  provided 
further,  that  no  mining  of  or  prospecting  for  any  of  said  min- 
eral or  minerals  shall  be  permitted  on  the  homestead  selections 
herein  provided  for  without  the  written  consent  of  the  secre- 
tary of  the  interior:  Provided,  however,  that  nothing  herein 
contained  shall  be  construed  as  affecting  any  valid  existing 
lease  or  contract." 

To  carry  this  provision  of  law  into  effect  the  following  reg- 
ulations are  prescribed  to  govern  the  leasing  of  such  lands  for 
oil  and  gas  mining  purposes: 

Sec.  2145.     Definition  of  terms. 

1.  The  term  "officer  in  charge"  shall  refer  to  the  superin- 
tendent of  the  Osage  Indian  School  or  other  representative  of 
the  Government  who  may,  for  the  time,  be  in  charge  of  the 
Osage  Agency  and  Reservation,  or  any  person  who  may  be 
detailed  by  the  secretary  of  the  interior  or  the  commissioner 
of  Indian  affairs,  to  take  charge  of  leasing  or  mining  operations 
under  these  regulations. 

2.  At  such  times  as  the  secretary  of  the  interior  shall  direct, 
the  officer  in  charge  shall  publish  in  the  two  leading  news- 
papers of  Pawhuska,  Okla.,  and  in  such  other  manner  as  shall 
be  deemed  appropriate,  notices  that  specific  tracts  of  Osage 


1703  OSAGE OIL  AND  GAS.  §  214G 

lands  will  be  offered  for  lease  to  the  highest  and  most  respon- 
sible bidder,  under  the  sealed-bid  system,  leases  to  be  executed 
upon  the  prescribed  form  and  subject  to  these  regulations. 

Sec.  2146.     Bids  for  a  lease. 

3.  Should  the  Osage  National  Council  or  any  person  or  cor- 
poration desire  to  have  any  particular  tract  of  land  offered 
for  lease,  written  request  to  that  effect  should  be  submitted  to 
the  officer  in  charge,  who  will  promptly  transmit  such  requests 
to  the  secretary  of  the  interior  with  his  recommendation. 

4.  The  lands  selected  for  lease  will,  as  a  rule,  be  offered  in 
large  tracts,  with  designated  subdivisions  thereof  of  from  three 
hundred  and  twenty  (320)  to  five  thousand  one  hundred  and 
twenty  (5,120)  acres. 

Bids  will  be  considered  for  any  one  or  more  of  the  smaller 
tracts  or  designated  subdivisions,  up  to  the  maximum  acreage 
which  may  be  leased  by  any  one  person,  firm,  or  corporation, 
as  provided  in  section  eighteen  (18)  of  these  regulations. 

No  bid  for  any  fractional  part  or  subdivision  of  any  tract, 
except  as  advertised,  will  be  considered. 

The  right  is  reserved  to  reject  any  and  all  bids. 

5.  If  a  bidder  for  several  designated  subdivisions  desires  to 
secure  all  or  none,  he  may  so  state  in  his  bid. 

6.  All  bids  shall  be  submitted  on  form  "A,"  which  may  be 
obtained  from  the  officer  in  charge. 

7.  Bids  must  be  inclosed  in  a  sealed  envelope  addressed  to 
the  superintendent,  Osage  Indian  School,  Pawhuska,  Okla.,  on 
which  must  be  plainly  written  "Bids  for  leases,  Osage  Nation, 

to  be  opened  "   (giving  the  date  of  opening  mimed  in 

the  published  advertisement).  Each  bid  must  be  accompanied 
by  a  certified  check  on  a  solvent  national  bank,  payable  to  the 
superintendent  and  special  disbursing  officer,  Os;i<:<>  A.gency, 
in  an  amount  representing  ten  per  cent.  (10%)  of  the  bonus 
offered  plus  the  first  year's  advance  rental  of  fifteen  (15)  cents 
per  ;iere,  as  a  guarantee  of  good  faith  and  the  intention  of  the 
bidder  to  comply  with  the  conditions  of  the  bid  and  of  the 
regulations. 
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8.  A  corporation  shall  file  with  its  first  bid  one  certified 
copy  of  articles  of  incorporation,  and,  if  a  foreign  corporation, 
evidence  showing  compliance  with  local  corporation  laws ;  a 
list  of  all  officers  and  stockholders,  with  their  postoffice  ad- 
dresses, and  showing  the  number  of  shares  of  capital  stock 
held  by  each ;  together  with  a  sworn  statement  of  its  proper 
officer  showing — 

(a)  The  total  number  of  shares  of  the  capital  stock  actually 
issued,  the  number  of  shares  actually  sold  and  specifically  the 
amount  of  cash  paid  into  the  treasury  on  the  stock  sold;  or,  if 
paid  in  property,  state  kind,  quantity,  and  value  of  the  same 
paid. 

(&)  Of  the  stock  sold,  how  much  per  share  remains  unpaid 
and  subject  to  assessment. 

(c)  How  much  cash  the  company  has  in  its  treasury  and  else- 
where, and  from  what  sources  it  was  received. 

(d)  What  property,  exclusive  of  cash,  is  owned  by  the  com- 
pany, and  its  value. 

(c)   What  the  total  indebtedness  of  the  company  is,  and  spe- 
cifically the  nature  of  its  obligations. 
(/)   List  of  officers  and  directors. 

9.  All  bids  received  by  the  officer  in  charge  in  pursuance 
of  any  authorized  advertisement  shall  be  opened  by  him  or  his 
representative  on  the  day  and  at  the  hour  named  in  the  pub- 
lished advertisement  in  the  council  room  of  the  Osage  Tribe 
and  in  the  presence  of  the  Osage  National  Council,  or  such 
members  thereof  as  may  attend. 

As  the  bids  are  opened  full  information  concerning  each 
bid  shall  be  entered  in  a  journal  and  the  same  placed  before 
the  Osage  council  for  its  action. 

Sec.  2147.     Execution  of  leases  and  bonds. 

10.  Successful  bidders  will  be  allowed  thirty  (30)  days  from 
date  of  notice  of  acceptance  of  bid  within  which  to  execute 
leases  and  otherwise  comply  with  these  regulations.  Failure 
on  the  part  of  a  bidder  whose  bid  shall  be  accepted  to  comply 
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with  this  paragraph  shall  operate  as  a  forfeiture  of  the  amount 
tendered  as  a  guarantee  of  good  faith. 

Successful  bidders  shall  pay  to  the  officer  in  charge  the 
unpaid  balances  of  their  bids  upon  approval  of  their  leases  by 
the  secretary  of  the  interior.  Delivery  of  leases  shall  be  with- 
held pending  such  payment. 

The  amounts  tendered  with  all  bids  that  are  rejected  shall 
be  immediately  returned  to  the  bidders. 

11.  No  drilling  or  mining  shall  be  permitted  upon  any  tract 
of  land  until  a  lease  covering  such  tract  shall  have  been  ap- 
proved by  the  secretary  of  the  interior  and  delivered  to  the 
lessee. 

12.  All  leases  shall  be  made  for  a  period  of  ten  (10)  years 
from  the  date  of  the  approval  thereof  by  the  secretary  of  the 
interior,  and  as  long  thereafter  as  oil  and  gas  are  found  in 
paying  quantities :  Provided,  that  in  no  case  shall  the  term 
of  any  lease  extend  beyond  April  eight  (8),  nineteen  hundred 
and  thirty  one  (1931). 

One  lease  shall  be  executed  to  cover  all  the  designated  sub- 
divisions of  the  particular  large  tract  advertised  which  may  be 
awarded  to  the  same  bidder. 

Leases  made  by  corporations  shall  be  accompanied  by  a 
single  affidavit,  form  "E,"  by  the  secretary  or  president  of 
the  company,  showing  the  authority  of  its  officers  to  execute 
leases,  bonds,  and  other  papers. 

13.  No  individual,  firm,  pipe  line  company  or  other  corpora- 
tion, engaged  in  the  business  of  transporting  oil,  shall  be 
permitted  to  acquire  any  lease  or  any  interest  therein. 

Lessees  shall  furnish  with  each  lease  an  affidavit  on  form 
"D,"  which  shall  state  specifically  that  he,  it,  or  they  are  not 
engaged  in  the  business  of  transporting  oil,  and  what,  if  any, 
consideration  has  been  paid  by  such  lessee  or  on  his  behalf, 
and  to  whom,  for  the  execution  of  the  lease. 

14.  The  action  of  the  tribal  council  in  connection  with  the 
acceptance  of  any  bid  or  bids  and  the  execution  of  any  lease 
or  leases  shall  be  reduced  to  writing  and  properly  Bigned  and 
authenticated.     A  certificate  signed  by  the  principal  chief  or 
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assistant  principal  chief  and  attested  by  the  secretary,  showing 
action  of  the  council,  should  be  attached  to  each  lease. 

15.  Lessees  shall  furnish  with  each  lease,  at  the  time  it  is 
filed  with  the  officer  in  charge,  a  bond  (Form  "C"),  with  two 
or  more  acceptable  sureties,  or  with  a  surety  company  duly 
authorized  to  act  as  sole  surety  on  bonds  running  to  the  United 
States.  Such  bonds  shall  be  in  an  amount  equal  to  three  thou- 
sand dollars  ($3,000)  for  each  and  every  designated  subdivi- 
sion covered  by  the  particular  lease. 

All  bonds  shall  be  conditioned  for  the  payment  of  all  rents, 
royalties  and  damages,  if  any,  and  for  the  faithful  carrying 
out  of  all  other  provisions  of  the  lease,  and  shall  contain 
specific  reference  to  the  drilling  of  test  wells,  payment  of 
liquidated  damages  in  case  such  test  wells  are  not  drilled 
within  the  time  required,  and  payment  of  damages  done  to  the 
surface  of  the  land,  as  provided  in  section  twenty-six  (26)  of 
these  regulations. 

The  right  is  specifically  reserved  to  change  the  amount  of 
the  bond  in  any  particular  case  or  to  require  a  new  bond 
where  the  secretary  of  the  interior  may  deem  it  proper  so 
to  do. 

16.  The  officer  in  charge  may,  at  any  time,  either  before  or 
after  approval  of  a  lease,  call  for  any  additional  information 
necessary  to  carry  out  the  purpose  and  intent  of  these  regula- 
tions, and  such  information  shall  be  furnished  within  the  time 
specified  in  the  request  therefor. 

17.  Should  a  lessee  fail  to  furnish,  within  the  time  specified 
after  his  bid  is  accepted,  the  papers  necessary  to  put  his  lease 
and  bond  in  proper  form  for  consideration,  the  officer  in  charge 
shall  forward  such  lease  immediately  for  disapproval. 

Sec.  2148.     Acreage  that  may  be  leased. 

18.  No  person,  firm,  or  corporation  may  hold  at  any  one 
time  under  lease,  assignment,  drilling  contract,  or  otherwise, 
more  than  twenty-five  thousand  (25,000)  acres  of  Osage  lands 
at  present  not  under  lease  for  oil  or  gas  production ;  but  any 
lessee  who  may  surrender  or  in  good  faith  transfer,  in  the 
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manner  prescribed  in  these  regulations,  all  or  any  part  of  his 
holdings,  may  acquire  other  lands  in  lieu  of  those  surrendered 
or  transferred. 

Sec.  2149.     Rentals  and  royalties. 

19.  Lessees  shall  pay,  in  addition  to  other  considerations, 
annual  advance  rentals  as  follows.  Fifteen  cents  per  acre  for 
the  first  year;  thirty  cents  per  acre  for  the  second  year,  fifty 
cents  per  acre  for  the  third  year ;  and  one  dollar  per  acre  per 
annum  for  the  fourth  and  each  succeeding  year  during  the 
life  of  any  lease :  Provided,  that  all  such  payments  of  advance 
rentals  shall  be  credits  on  royalties  on  production  during  the 
year  for  which  payment  of  advance  rental  is  made. 

The  payment  of  annual  advance  rental  shall  not  release  the 
lessee  from  the  obligation  to  drill  test  wells,  as  required  by 
the  terms  of  the  lease. 

20.  As  provided  in  the  act  of  June  twenty-eight,  nineteen 
hundred  and  six,  supra,  the  President  has  fixed  royalties  on 
production  as  follows : 

(a)  On  oil  the  rate  of  royalty  shall  be  sixteen  and  two- 
thirds  per  cent.  (16  2/3%)  of  the  gross  proceeds  of  all  oil 
produced  from  the  leased  premises  and  such  royalty  shall  be 
paid  in  money,  based  on  the  actual  market  value,  not  less  than 
the  guaranteed  minimum  value  of  sixty  (60)  cents  per  barrel, 
unless  the  Osage  Council  elects,  with  the  approval  of  the  sec- 
retary of  the  interior,  to  take  the  royalty  in  oil. 

(b)  For  gas,  which  is  sold  or  used  other  than  for  the  devel- 
opment of  the  lands  covered  by  the  lease,  the  rate  of  royalty 
shall  be  sixteen  and  two-thirds  per  cent.  (16  2/:}'';)  of  the 
market  value  of  such  gas  at  the  well:  Provided,  thai  should 
either  the  Osage  Council  or  the  secretary  of  the  interior  be 
of  the  opinion  that  the  price  at  which  the  lessee  sells  Buch 
gas  is  not  the  true  market  value  at  the  well,  the  secretary 
of  the  interior  shall,  after  notice  and  hearing,  determine  the 
market  value,  and  the  lessee  shall  account  to  the  lessor  at  Hie 
rate  fixed  by  the  secretary  of  the  interior  as  a  Ion-said.  Meters 
shall  be  installed  at  the  expense  of  the  lessee  Cor  the  purpose 
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of  measuring  the  supply  of  gas,  and  the  accounting  shall  be 
on  the  basis  of  the  supply  as  shown  by  the  meter  statements. 

The  standard  rock  pressure  in  the  sale  of  gas  shall  be  two 
pounds. 

Where  wells  produce  both  oil  and  gas  in  commercial  quan- 
tities and  the  gas  is  found  in  a  formation  sufficiently  above 
the  oil-bearing  sand  and  has  been  cased  off  and  utilized,  such 
gas  well  be  gauged  and  the  royalty  determined  as  herein  pro- 
vided for  gas  wells.  Where  wells  produce  both  oil  and  gas 
through  the  same  casing,  or  gas  alone  in  limited  quantities, 
lessees  may  dispose  of  such  gas  upon  payment  of  royalty. 

Failure  on  the  part  of  the  lessee  to  use  a  gas-producing  well 
which  cannot  be  profitably  utilized  at  the  rate  herein  described 
shall  not  work  a  forfeiture  of  his  lease  so  far  as  the  same 
relates  to  mining  oil,  but  if  the  lessee  desires  to  retain  gas- 
producing  privileges  he  shall  pay  a  rental  of  one  hundred  dol- 
lars ($100)  per  annum  in  advance,  calculated  from  the  date 
of  discovery  of  gas,  on  each  gas-producing  well,  gas  from 
which  is  not  marketed  or  utilized  otherwise  than  for  opera- 
tions under  the  lease. 

In  the  event  that  any  lessee  during  the  course  of  a  year 
desires  to  utilize  commercially  the  gas  from  a  well  retained 
in  accordance  with  the  foregoing  paragraph,  the  one  hundred 
dollars  ($100)  paid  as  royalty  shall  be  credited  on  the  amount 
due  from  the  lessee  during  the  course  of  that  year  on  account 
of  the  sale  of  gas  from  such  well ;  the  total  amount  to  be  paid 
by  any  lessee,  however,  in  any  one  year  shall  be  not  less  than 
one  hundred  dollars  ($100)  on  each  gas  well  on  the  land 
covered  by  his  lease. 

Sec.  2150.     Payment  of  rentals  and  royalties. 

21.  All  rentals,  royalties,  damages,  or  other  amounts  which 
may  become  due  under  leases  approved  in  accordance  with 
these  regulations  shall  be  paid  to  the  superintendent  of  the 
Osage  Indian  school  at  Pawhuska,  Okla.  The  remittances 
shall  be  in  St.  Louis  or  Kansas  City  exchange,  except  that 
where  such  exchange  cannot  be  procured  postoffice  or  express 
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money  orders  will  be  accepted.  All  realties  or  other  pay- 
ments or  claims  of  the  Osage  Tribe  arising  under  such  leases 
shall  be  a  lien  upon  the  mining  plant,  machinery  and  all 
minerals  mined  on  the  property  leased  or  in  which  the  lessee 
still  retains  any  right,  claim  or  interest. 

^22.  Royalties  on  all  oil  and  gas  produced  in  any  month 
shall  be  paid  on  or  before  the  twenty-fifth  (25th)  day  of  the 
month  next  succeeding,  and  the  remittances  shall  be  accom- 
panied by  sworn  reports  covering  all  operations,  whether 
there  has  been  production  or  not.  Lessees  shall  show  in  this 
statement  the  total  amount  of  oil  and  gas  sold,  and  not  merely 
their  working  interest,  and  also  the  dates  of  discovery  and 
beginning  of  utilization  of  gas  from  gas  wells. 

23.  The  lessee  may  include  in  one  sworn  statement  all  leases 
upon  which  there  is  no  production  or  upon  which  dry  holes 
have  been  drilled. 

24.  Unless  the  Osage  National  Council  elects  to  take  its 
royalties  in  oil,  as  provided  in  section  twenty  (20)  hereof,  the 
lessee  may,  with  the  consent  of  the  officer  in  charge,  make 
arrangements  with  the  purchasers  of  oil  for  the  payment  of 
royalty  to  the  superintendent  of  the  Osage  Indian  school,  but 
such  arrangements,  if  made,  shall  not  operate  to  relieve  the 
lessee  from  the  responsibility  for  the  payment  of  the  royalty, 
should  such  purchaser  fail,  neglect,  or  refuse  to  pay  the  roy- 
alty. Where  lessees  avail  themselves  of  the  privilege  outlined 
in  this  paragraph,  division  orders  authorizing  pipe  line  com- 
panies or  other  purchasers  of  oil  to  withhold  the  royalty 
interest  shall  be  executed  and  forwarded  to  the  officer  in 
charge  for  approval  before  the  oil  from  any  well  is  run  t<> 
any  pipe  line  company  or  other  purchaser.  Pipe  line  com- 
panies shall  not  accept  or  run  oil  from  such  leases  until  after 
the  approval  of  division  orders  showing  that  the  lesser  lias  a 
lease  regularly  approved  and  in  effect. 

Sec.  2151.     Operations  under  lease. 

25.  Each  lessee  shall  commence  to  drill  at  least  one  well  on 
each   and   every  leased   designated   subdivision    within    ninety 
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(90)  days  and  shall  complete  such  well  or  wells  within  one 
year  from  the  date  of  the  approval  of  the  lease  by  the  secre- 
tary of  the  interior.  After  the  drilling  of  a  well  is  commenced, 
the  drilling  operations  shall  be  conducted  with  due  and  rea- 
sonable diligence  until  such  well  is  completed  or  is  drilled  to 
such  depth  as  the  oil  inspector  of  the  Osage  Agency  shall 
deem  reasonable.  Failure  on  the  part  of  the  lessee  to  begin, 
continue,  or  complete  the  drilling  of  the  well  shall  be  cause 
for  cancellation  or  forfeiture  of  all  or  any  part  of  the  lease, 
as  the  secretary  of  the  interior,  in  his  discretion,  may  de- 
termine. 

In  addition  to  forfeiture  of  the  lease  for  failure  to  drill  the 
required  test  well  or  wells  provided  for  in  the  lease,  the  lessee 
and  his  surety,  by  reason  of  the  impossibility  of  accurately 
determining  the  amount  of  damages  which  will  be  occasioned 
the  Osage  Nation  by  such  default,  shall  pay  to  the  officer  in 
charge  for  the  use  and  benefit  of  the  lessor,  as  and  for  liq- 
uidated damages  and  not  as  a  penalty,  the  sum  of  two  thou- 
sand dollars  ($2,000)  for  each  and  every  test  well  required 
by  the  lease  to  be  drilled  and  not  completed  within  one  year 
from  the  date  of  the  approval  of  the  lease  by  the  secretary 
of  the  interior,  and  execution  of  the  lease  shall  be  conclusive 
evidence  of  the  assent  of  lessee  and  lessor  to  liquidated  dam- 
ages in  the  sum  of  two  thousand  dollars  ($2,000)  per  well  for 
defaults  within  the  time  limit  named  herein,  and  the  lessee 
and  his  surety  shall  be  liable  for  such  payment,  even  though 
the  secretary  of  the  interior,  in  his  discretion,  should  continue 
the  lease  in  force  and  effect. 

Any  lessee,  having  drilled  and  completed  the  test  well  or 
wells  required  by  the  lease  to  be  drilled  and  completed,  may 
release  and  surrender  all  the  land  covered  by  the  lease  or  any 
designated  subdivision  thereof,  or  such  sections  of  six  hundred 
and  forty  (640)  acres  of  any  designated  subdivision  as  he 
may  elect,  on  the  payment  of  all  rentals  and  royalties  due  on 
the  date  of  such  surrender,  as  provided  in  section  forty-five 
(45)  of  these  regulations. 
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Any  lessee  electing  to  hold  his  lease,  or  any  designated  sub- 
division thereof  exceeding  in  area  two  thousand  five  hundred 
and  sixty  (2,560)  acres,  after  the  period  of  one  year  allowed 
for  the  drilling  of  one  test  well  on  each  designated  subdivision 
has  expired,  shall  drill  and  complete  at  least  one  additional 
test  well  on  each  designated  subdivision,  exceeding  two  thou- 
sand five  hundred  and  sixty  (2,560)  acres  within  one  year 
from  and  after  the  date  of  expiration  of  the  time  allowed  for 
the  drilling  and  completion  of  the  first  test  well,  or  in  default 
thereof  shall  pay  to  the  officer  in  charge  for  the  use  and 
benefit  of  the  Osage  Nation  by  reason  of  the  impossibility  of 
determining  the  amount  of  damage  which  will  be  occasioned 
to  the  lessor  on  account  of  failure  to  drill  the  second  test  well 
as  aforesaid  the  sum  of  two  thousand  dollars  ($2,000),  as  and 
for  liquidated  damages  and  not  as  a  penalty,  for  each  second 
test  well  for  which  the  lessee  is  in  default,  in  addition  to  any 
and  all  other  payments  required  by  these  regulations  and  the 
terms  of  the  lease. 

26.  Lessees  may  use  so  much  of  the  surface  of  the  leased 
land  as  shall  be  reasonably  necessary  for  the  prospecting  and 
mining  operations  required  by  the  lease,  and  shall  also  have 
the  right  of  way  over  and  across  such  land  to  any  point  of 
prospecting  or  mining  operations,  but  such  use  of  the  surface 
shall  be  permissible  only  under  condition  of  least  injury  and 
inconvenience  to  the  allotee  or  owner  of  the  land.  Lessees 
before  commencing  and  during  such  operations  shall  pay  all 
reasonable  damages  for  the  use  of  the  surface  land  and  to  any 
growing  crops  thereon,  or  to  improvements  on  said  land,  or 
any  damage  that  during  the  life  of  the  lease  may  be  occasioned 
in  any  manner  whatsoever  by  the  use  of  the  surface,  to  the 
allotee  or  his  successor  in  interest  or  assignee,  or  to  a  Lessee 
of  the  surface  of  said  land,  damages  to  be  apportioned  among 
the  parties  interested  in  the  surface,  whether  as  owners, 
lessees,  or  otherwise,  as  the  parties  in  interesl  may  mutually 
agree  or  as  their  interests  may  appear:    Provided,  thai    wlien 

the  amount  of  such  damage  is  not   agr I  upon  between  the 

parties  in  interest  any  of  said   parties  may   notify   the  officer 
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in  charge,  whereupon  such  officer  shall  notify  the  parties  in 
interest  that  he  will  after  ten  days  from  date  of  notice  investi- 
gate the  matter  of  damages,  such  notice  to  be  sent  to  the  lessee, 
allotee,  or  his  heirs,  and  such  other  persons  as  may  have  in- 
formed the  officer  in  charge  in  writing  of  a  claim  to  an  interest 
in  the  lands.  The  officer  in  charge  shall  thereupon  determine 
the  damages  and  apportionment  thereof  between  the  parties 
in  interest,  such  determination  to  be  final  unless  an  appeal 
therefrom  be  taken  to  the  secretary  of  the  interior  within 
ten  (10)  days  from  date  of  notice  of  the  determination  by  the 
officer  in  charge.  The  decision  of  the  secretary  of  the  interior 
on  appeal  shall  be  final  and  conclusive  on  all  parties.  Where 
appeals  are  taken  to  the  secretary  of  the  interior  the  lessee 
may  proceed  with  operations,  pending  appeal,  by  depositing 
with  the  officer  in  charge  the  amount  fixed  by  him  as  damages, 
and  pending  action  on  the  appeal  so  much  of  said  amount  as 
is  not  in  dispute  between  the  parties  in  interest  may  be  dis- 
bursed. Where  any  party  in  interest  is  a  minor  or  non- 
competent  Indian,  any  agreement  made  as  to  damages,  or 
failure  to  agree,  may  be  investigated  by  both  the  principal 
chief  of  the  Osage  Tribe  and  the  officer  in  charge  within  ten 
days  after  notification  to  them  by  any  party  in  interest,  and 
an  appraisal  and  written  statement  in  reference  thereto  made 
by  the  principal  chief  and  the  officer  in  charge  in  writing,  said 
written  appraisal  and  statements  to  be  transmitted  to  the 
secretary  of  the  interior  in  case  of  a  disagreement  between 
them  or  of  an  appeal  from  their  determination,  and  the  action 
of  the  secretary  of  the  interior  shall  be  final  and  conclusive 
on  all  parties. 

27.  Lessees  and  those  acting  under  them  shall  not  conduct 
prospecting  or  mining  operations  within  or  upon  any  home- 
stead selection  or  upon  land  which  has  been  cultivated  thirty 
days  or  more  prior  to  application  to  drill,  without  the  written 
consent  of  the  secretary  of  the  interior,  to  be  given  only  after 
a  written  statement  showing  the  views  of  the  allotee  with 
reference  thereto  or  after  reasonable  opportunity  shall  have 
been  given  for  the  allotee  to  be  heard,  and  after  appraisal  and 
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determination  of  damages  shall  have  been  agreed  upon  or 
fixed  as  heretofore  provided  with  respect  to  other  allotments. 
Guardians,  legal  or  natural,  may  make  such  written  state- 
ment for  their  Indian  wards,  and  where  no  one  is  authorized 
or  where  no  person  is  deemed  by  the  officer  in  charge  to  be  a 
proper  party  to  speak  for  a  minor  or  person  of  unsound  mind 
or  of  feeble  understanding,  such  written  statement  may  be 
made  by  the  principal  chief  of  the  Osage  Tribe. 

28.  Any  person,  other  than  a  lessee  or  an  allotee,  or  the 
heirs  of  a  deceased  allotee,  claiming  an  interest  in  any  leased 
tract  or  in  damages  thereto  must  furnish  to  the  officer  in 
charge  a  statement  in  writing  showing  his  interest,  and  failure 
to  furnish  such  statement  shall  constitute  a  waiver  of  notice 
and  estop  said  person  from  claiming  any  part  of  such  damages 
after  the  same  shall  have  been  disbursed. 

29.  Lessees  will  not  be  permitted  to  use  any  timber  from 
any  Osage  lands  not  relieved  of  restrictions  upon  alienation 
except  under  written  agreement  with  the  owner,  approved  by 
the  officer  in  charge. 

30.  No  well  shall  be  drilled  within  fifty  feet  of  any  public 
highway  or  section  line.  No  oil  or  gas  well  or  tank  shall  be 
located  within  three  hundred  (300)  feet  of  any  building  used 
as  a  dwelling,  granary,  shelter  for  stock,  or  established  water- 
ing place,  unless,  in  order  to  prevent  serious  loss  to  any  lessee 
by  reason  of  drainage,  written  permission  to  drill  within  said 
prohibited  distance  shall  be  given  by  the  officer  in  charge  after 
ten  (10)  days'  notice  to  the  allotee  as  herein  provided.  As 
far  as  practicable,  all  pipes  shall  be  laid  underground,  so  as 
not  to  interfere  with  agricultural  or  grazing  privileges,  and 
the  oil  inspector  of  the  Osage  Agency  shall  have  the  right  of 
final  decision  in  all  cases  as  to  the  practicability  in  view  of  all 
the  circumstances  including  the  place  of  operations  and  the 
cost  of  laying  such  pipes  underground. 

31.  Lessees  or  operators  shall  plug  all  dry  <>r  abandoned 
wells  in  accordance  with  the  laws  of  the  State  of  Oklahoma. 
In  the  event  the  lessee  or  operator  shall  f;iil  to  plug  properly 
any  dry  or  abandoned  well  in  accordance  with  the  laws  of  the 
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State,  the  officer  in  charge  may,  after  five  (5)  days'  notice  to 
the  parties  in  interest,  plug  such  well  at  the  risk  and  cost  of  the 
lessee  and  his  sureties.  Failure  to  plug  a  dry  or  abandoned  well 
as  herein  provided  shall  be  a  good  and  sufficient  cause  for  the 
cancellation  of  the  lease  in  the  discretion  of  the  secretary  of  the 
interior. 

32.  Whenever  any  lessee  or  operator,  in  drilling  wells  for 
oil  or  gas  on  lands  from  which  coal  or  other  minerals  are 
being  mined,  finds  that  such  well  passes  through  any  such 
mine,  the  lessee  or  operator  shall  drill  the  well  to  a  depth  of 
at  least  ten  feet  below  the  vein  of  coal  or  other  mineral  being 
mined,  and  such  well  shall  be  cased  and  sealed  on  the  outside 
of  the  casing  with  suitable  material  to  the  level  of  the  floor 
of  the  mine,  and  each  vein  of  coal  or  other  mineral  being  mined, 
pierced  by  such  well,  shall  be  sealed  in  the  same  manner. 

Upon  the  abandonment  of  any  well  drilled  for  oil  or  gas, 
which  has  passed  through  any  vein  of  coal  or  other  mineral, 
the  lessee  or  operator  shall  fully  protect  such  vein  of  coal  or 
other  mineral  in  the  same  manner  as  has  been  heretofore  pro- 
vided in  section  thirty-one  hereof  for  the  protection  of  oil  or 
gas-bearing  rock  or  sand  or  in  such  manner  as  shall  be  satis- 
factory to  the  officer  in  charge. 

33.  All  "B-S"  or  other  refuse  from  tanks  and  wells  shall 
be  drawn  off  into  proper  receptacles  at  a  safe  distance  from 
the  tanks,  well,  or  buildings,  and  disposed  of  by  being  burned ; 
but  in  no  case  shall  it  be  permitted  to  flow  over  the  surface 
of  the  land  to  the  injury  of  any  surrounding  property  or  to 
the  pollution  of  any  stream :  Provided,  that  in  cases  where  it 
is  impossible  to  burn  "B-S"  and  other  refuse,  or  where  in  the 
operation  of  a  well  it  is  necessary  to  pump  salt  water  in  such 
quantities  as  would  damage  the  surface  of  the  lands  or  pollute 
any  stream,  the  officer  in  charge,  after  having  been  so  notified 
by  the  lessee  or  operator,  shall  cause  an  examination  of  the 
conditions,  and  shall  issue  instructions  in  each  separate  in- 
stance as  to  the  manner  in  which  the  "B-S"  and  refuse  or  salt 
water  shall  be  disposed  of.  Failure  on  the  part  of  the  lessee 
to  properly  care  for  "B-S"  and  other  refuse,  in  accordance 
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with  this  provision,  will  be  sufficient  cause  for  the  cancellation 
of  the  lease  by  the  secretary  of  the  interior  after  notice  and 
opportunity  to  be  heard. 

34.  If  in  the  drilling  of  wells  both  gas  and  oil  are  encoun- 
tered in  commercial  quantities  and  the  gas  is  found  in  a  forma- 
tion sufficiently  above  the  oil-bearing  sand  to  permit  being 
separated  from  the  oil  by  casing,  such  gas  shall  be  so  separated 
from  the  oil  and  securely  shut  in  and  preserved,  and  shall  not 
be  permitted  to  flow  with  the  oil  through  the  same  string  of 
casing:  Provided,  that  in  all  thos^  cases  where  a  well  is  pro- 
ducing both  oil  and  gas  and  it  is  impossible  or  impracticable 
to  case  the  gas  off  from  the  oil,  it  shall  then  be  within  the 
discretion  of  the  officer  in  charge,  subject  to  appeal  to  the 
secretary  of  the  interior,  to  determine  whether  such  well  shall 
be  operated  as  an  oil  well  or  shall  be  closed  in  until  such  time 
as  the  gas  may  be  utilized  and  the  oil  produced  without  waste 
of  gas. 

35.  To  prevent  the  escape  of  gas,  lessees  and  operators  in 
possession  of  any  gas-producing  well  shall,  within  five  days 
after  penetrating  the  gas-bearing  rock  or  sand,  shut  in  and 
confine  the  gas  in  such  well  until  such  time  as  the  gas  shall 
be  utilized  for  light,  fuel,  steam,  or  other  purposes :  Provided, 
that  this  regulation  shall  not  apply  to  any  well  which  is 
operated  for  oil,  or  during  the  process  of  drilling  when  reason- 
able diligence  is  used,  or  when  oil  is  found  in  a  lower  stratum 
of  sand  and  the  gas  found  in  the  upper  stratum  is  cased  off 
and  the  well  is  operated  as  an  oil  well.  Lessees  or  operators 
shall  pay  to  the  officer  in  charge  the  sum  of  ten  dollars  ($10) 
per  day  for  each  well  during  the  time  such  well  is  allowed  to 
go  uncontrolled  or  uncared  for,  as  provided  in  this  section, 
unavoidable  accidents  excepted. 

36.  Lessees  shall  have  the  right  to  the  free  use  of  so  much 
of  the  oil  and  gas  on  any  leased  tract  as  shall  be  fairly  neces- 
sary for  light  and  fuel  in  mining  operations  conducted  on  such 
tract,  but  such  privilege  shall  be  restricted  to  an  economical 
use  by  the  means  of  modern  appliances:  Provided,  thai  should 
oil  or  gas  be  furnished  from  any  leased  tract  to  the  lessee. 
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driller,  or  operator  on  another  leased  tract,  the  lessee  furnish- 
ing oil  or  gas  for  mining  operations  on  such  other  leased  tract 
not  producing  sufficient  oil  or  gas  to  conduct  operations 
thereon  shall  pay  to  the  officer  in  charge  the  royalties  pre- 
scribed in  the  lease. 

37.  Lessees  and  those  operating  under  them  who  may  use 
natural  gas  for  outside  illumination  upon  the  premises  covered 
by  a  lease  shall  be  required  to  use  the  device  known  as  a 
"Storm  burner,"  or  other  burner  which  consumes  no  more 
gas  than  the  "Storm  burner."  Lamps  shall  not  be  lighted 
earlier  than  five  (5)  o'clock  in  the  afternoon  and  shall  be 
extinguished  not  later  than  eight  (8)  o'clock  each  morning, 
and  the  officer  in  charge  shall  be  the  sole  judge  as  to  the 
number  of  lights  to  be  permitted  upon  and  around  any  leased 
tract,  subject  to  appeal  therefrom  to  the  secretary  of  the 
interior.  Stop-cocks  shall  be  placed  on  all  pipes  used  for 
conveying  gas  to  burning  devices  of  any  character  and  the 
gas  shall  be  shut  off  at  all  times  when  not  in  use. 

38.  Lessees  and  those  operating  under  them,  using  natural 
gas  for  fuel  in  steam  boilers,  shall  provide  a  standard  econom- 
ical burner  adapted  for  steam  boilers  and  shall  also  provide 
such  boilers  with  standard  boiler  regulators  so  connected  that 
the  steam  pressure  will  regulate  the  flow  of  gas.  The  boiler 
shall  also  be  provided  with  a  smokestack  not  less  than  ten  (10) 
feet  in  height. 

39.  Lessees  shall  provide  proper  tankage  of  suitable  shape 
for  accurate  measurement  into  which  production  of  crude 
oil  shall  be  conducted  direct  from  wells  through  pipes  or  other 
closed  connections.  If  the  contents  of  such  tanks  are  removed 
from  the  leased  premises  or  disposed  of  in  any  manner  other 
than  to  a  purchaser  to  whom  a  division  order  has  been  ap- 
proved, authority  therefor  must  first  be  procured  from  the 
officer  in  charge,  accurate  measurement  made  and  the  produc- 
tion reported  and  royalty  thereon  paid  in  the  usual  manner. 

40.  In  cases  of  emergency  where  the  capacity  of  new  wells 
is  such  that  lessees  are  unable  immediately  to  provide  proper 
tankage,  production  may,  with  the  approval  of  the  officer  in 
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charge,  be  conducted  to  open  ponds  or  earthen  tanks,  but  in 
no  case  shall  any  embankment  exceed  fifteen  (15)  feet  in 
height.  Such  ponds  or  earthen  tanks  shall  be  so  constructed 
as  to  minimize  the  danger  of  overflow  or  collapse  or  damage 
to  crops  on  adjacent  property. 

41.  Crude  oil  run  into  earthen  tanks  in  cases  of  emergency 
shall  not  be  allowed  to  remain  in  such  earthen  tankage  for  a 
longer  period  than  fifteen  (15)  days,  except  that  where  lessees 
desire  so  to  store  their  oil,  such  tankage  may  be  used  after  the 
oil  has  been  properly  gauged  and  royalty  paid  thereon  when 
the  tanks  are  so  constructed  as  to  remove  all  reasonable  danger 
of  fires,  overflow  and  damage  to  other  property.  The  right  is 
reserved  for  the  officer  in  charge  to  supervise  the  construction 
of  earthen  tanks. 

42.  Oil  to  be  temporarily  held  or  stored  in  earthen  tankage 
must  be  run  from  the  wells  into  receiving  tanks  capable  of 
accurate  measurement,  and  then  gauged  before  being  turned 
into  earthen  tankage. 

43.  Oil  shall  not  be  sold  to  a  pipe-line  company  until  a  divi- 
sion order  is  approved  by  the  officer  in  charge.  Should  the 
lessee  desire  to  sell  or  remove  oil  from  the  leased  premises 
in  any  other  manner,  such  sale  or  removal  shall  not  be  made 
until  first  authorized  by  the  officer  in  charge.  The  lessee  or 
his  authorized  representative  shall  actually  be  present  when 
oil  taken  under  division  orders  is  run  by  the  pipe  line  com- 
pany and  the  lessee  shall  be  responsible  for  the  correct  meas- 
urement and  report  of  oil  so  run ;  and  shall  be  liable  to  account 
on  the  basis  of  the  pipe  line  reports,  plain  error  or  mistake 
excepted,  otherwise  the  approval  of  division  orders  may  be 
revoked. 

Sec.  2152.     Assignments. 

44.  Approved  leases  of  any  interest  therein  may  be  sublet, 
transferred,  or  assigned  with  the  consent  and  approval  of  the 
secretary  of  the  interior  and  not  otherwise.  Subleases,  trans- 
fers, or  assignments,  when  so  approved,  slmll  be  subject  to  the 
terms  and  conditions  of  the  original  biases  and  the  regulations 
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under  which  such  leases  were  approved  as  well  as  to  such 
additional  requirements  as  the  secretary  of  the  interior  may 
prescribe.  The  sublessee,  transferee,  or  assignee  shall  furnish 
with  his  sublease,  transfer,  or  assignment  a  satisfactory  bond 
as  hereinbefore  prescribed  in  connection  with  leases. 

Any  attempt  to  sublease,  transfer,  or  assign  an  approved 
lease  or  any  interest  therein  without  the  consent  and  approval 
of  the  secretary  of  the  interior  shall  be  absolutely  void  and 
shall  subject  the  original  lease  to  cancellation  in  the  discretion 
of  such  secretary. 

Sec.  2153.    Surrender  and  cancellation. 

45.  When  a  lessee  makes  application  for  the  cancellation 
of  a  lease  in  whole  or  in  part,  all  royalties  or  rentals  due  up 
to  and  including  the  date  of  the  application  for  cancellation 
must  be  paid,  and  that  part  of  the  lease  delivered  the  lessee 
shall  be  surrendered  before  such  application  will  be  consid- 
ered. In  the  event  a  lease  is  surrendered  for  cancellation,  in 
whole  or  in  part,  after  a  new  lease  year  has  been  entered  upon, 
the  lessee  and  his  surety  shall  be  liable  for  the  advanced 
rentals  required  to  be  paid  under  the  lease  for  that  year,  and 
no  part  of  such  rentals  which  may  have  been  paid  shall  be 
refunded. 

Sec.  2154.     General  provisions. 

46.  All  lessees  shall  maintain  offices  or  have  representatives 
at  Pawhuska,  in  Osage  County,  Oklahoma. 

47.  Lessees,  sublessees  and  assignees  must  submit  to  the 
officer  in  charge  on  January  first  (1)  of  each  year,  and  at 
such  other  times  as  may  be  required  by  the  secretary  of  the 
interior,  a  statement  containing  the  information  called  for  in 
paragraphs  "a"  and  "f"  of  section  eight  (8)  of  these  regu- 
lations, and  also  showing  any  changes  in  officers  or  changes 
in  or  additions  to  stockholders.  At  any  time  individual  stock- 
holders may  be  required  to  show  to  the  satisfaction  of  the 
secretary  of  the  interior  in  what  companies  or  with  what  per- 
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sons  or  firms  they  are  interested  in  oil  or  gas  mining  leases  on 
the  Osage  Reservation  and  whether  they  hold  such  stock  or 
interests  for  themselves  or  in  trust. 

48.  Lessees  shall  allow  the  agents  and  representatives  of 
the  lessor,  or  any  authorized  representative  of  the  Interior 
Department,  to  enter,  from  time  to  time,  upon  and  into  all 
parts  of  the  leased  premises  for  the  purpose  of  inspection,  and 
shall  further  agree  to  keep  a  full  and  correct  account  of  all 
operations  and  make  reports  thereof,  as  herein  required,  and 
their  books  and  records  showing  manner  of  operations  and 
persons  interested  shall  be  open  at  all  times  for  the  examina- 
tion of  such  officers  of  the  department  as  shall  be  instructed 
by  the  secretary  of  the  interior  to  make  such  examinations. 

49.  All  persons  or  corporations  drilling  wells  under  ap- 
proved leases,  subleases,  or  assignments  shall  keep  a  true  and 
correct  record  of  each  well,  including  the  log  of  same,  and 
shall  furnish  to  the  officer  in  charge  a  copy  of  such  log  not 
later  than  fifteen  days  after  such  well  has  been  drilled,  duly 
certified  to  under  oath  by  the  operator  or  his  representative, 
and  the  said  operator  or  his  representative  shall  furnish  a 
statement  under  oath  as  to  whether  the  rig  timbers  were  pro- 
cured on  the  Osage  Reservation ;  and,  if  so,  state  the  name  of 
the  allotee  or  other  person  from  whom  the  said  rig  timbers 
were  purchased,  and  shall  also  furnish  any  other  information 
the  officer  in  charge  may  desire  relative  to  the  drilling  of  said 
well,  or  the  procurement  of  timber  used  in  connection  with 
such  operation. 

50.  Wherever  notice  is  provided  for  in  these  regulations  it 
shall  be  sufficient  if  notice  has  been  mailed  to  the  last  known 
place  of  address  of  the  party,  and  time  shall  begin  to  run  with 
the  day  next  ensuing  after  the  mailing,  or  from  the  date  of 
delivery  of  personal  notice;  but  where  the  party  is  outside  the 
State  of  Oklahoma,  the  officer  in  charge  may,  in  his  discretion, 
increase  the  time  allowed. 

51.  Lessees  are  required,  when  so  requested,  to  file  a  plat 
of  their  leases  showing  exact  locations  of  all  producing  oil  or 
gas  wells,  dry  holes,  proposed  locations,  tanks,  power  houses, 
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pumping  stations,  etc.  Such  plats  should  also  show  locations 
of  dry  or  producing  wells  upon  the  adjoining  tracts,  so  far  as 
known  to  the  lessee. 

52.  The  Osage  Nation  shall  have  the  right  to  the  free  use  of 
gas  for  all  school  and  other  buildings  belonging  to  the  Osage 
Nation  from  any  well  or  wells  that  may  be  discovered :  Pro- 
vided, that  no  expense  shall  be  incurred  by  the  lessee  in  piping 
gas  for  such  purposes  and  the  lessee  shall  not  be  required  to 
pay  royalty  on  such  gas. 

53.  All  gas  discovered  and  produced  under  any  lease  made 
in  accordance  with  these  regulations  shall  be  utilized  within 
the  limits  of  Osage  County,  except  with  the  consent  of  the 
Osage  National  Council,  approved  by  the  secretary  of  the 
interior. 

54.  Except  in  cases  of  emergency  which  shall  not  exceed 
ten  (10)  days,  not  more  than  sixty  per  cent.  (60%)  of  the 
capacity  of  any  gas  well  shall  be  utilized. 

Sec.  2155.     Provisions  as  to  forms. 

55.  Bids,  leases  and  other  papers  must  be  upon  forms  pre- 
pared by  the  department,  and  the  superintendent  of  the  Osage 
Indian  School,  Pawhuska,  Okla.,  will  furnish  prospective  les- 
sees with  such  forms  at  a  cost  of  one  dollar  ($1)  per  set. 
Copies  of  such  forms  are  printed  herewith. 

Form  A.  Bid  and  application  for  oil  and  gas  lease,  includ- 
ing financial  showing. 

Form  B.     Oil  and  gas  leases. 

Form  C.     Bond. 

Form  D.     Affidavit  of  lessee  and  proof  of  bonus. 

Form  E.     Authority  of  officers  to  execute  papers. 

Form  F.     Assignment. 

56.  On  the  failure  of  any  lessee,  sublessee,  or  assignee  to 
comply  with  any  regulation  or  any  obligation  in  the  lease, 
sublease,  or  assignment,  the  secretary  of  the  interior  may 
cancel  and  annul  such  lease  without  resorting  the  courts  and 
without  any  further  proceeding:  Provided,  that  the  party  or 
parties  charged  with  such  violation  shall  be  first  given  not 
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less  than  thirty  (30)  days'  notice  to  show  cause  why  such  lease 
should  not  be  canceled  and  annulled  or  other  order  made  with 
reference  thereto. 

These  regulations  are  subject  to  change  or  alteration,  at  any 
time,  by  the  secretary  of  the  interior. 

Department  of  the  Interior, 

Office  of  Indian  Affairs. 

The  foregoing  regulations  are  respectfully  submitted  to  the 
secretary  of  the  interior,  with  the  recommendation  that  they  be 
approved.  F.  H.  Abbott, 

Assistant  Commissioner  of  Indian  Affairs. 

Department  of  the  Interior,  July  3,  1912. 

Approved : 

Samuel  Adams, 

First  Assistant  Secretary. 

Sec.  2156.     Forms — Form  A — Bid  and  application  for  oil  and 
gas  mining  lease,  Osage  Reservation. 

,  19-. 

The  Secretary  of  the  Interior 

(Through  United  States  Indian  superintendent), 
Osage  Indian  Agency,  Pawhuska,  Okla. 
The    undersigned,    hereinafter   called    the    applicant,    hereby 

offers  a  bonus  of  $ per  acre  for  a  lease  for  oil  and  gas 

mining  purposes  on  designated  subdivisions  of  tract  of 

Osage  Indian  lands  described  as:    Subdivision  ,  

T.  —  N.,  R.  —  E.,  as  advertised  under  date  of  ,  19 — . 

There  is  inclosed  certified  check  for  $ ,  the  same  being  ten 

per  cent,  of  the  amount  of  bonus  offered  plus  the  advance  annual 
rental  of  fifteen  cents  per  acre  for  the  firsl  year.  In  event  of 
the  acceptance  of  this  bid,  the  applicanl  hereby  agrees  to  be 
bound  by  the  conditions  and  requirements  set  forth  in  the  regu- 
lations prescribed  for  the  leasing  of  said  lands,  and  that  <>n 
failure  of  the  applicant  so  to  do,  the  amount  herewith  shall  be 
forfeited  to  the  Osage  Nation  of  Indians,  and  such  forfeiture 
shall  not  be  a  waiver  of  any  right  of  action  the  Osage  Tribe  may 
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have.  It  is  further  agreed  by  the  applicant  that  this  bid,  if 
accepted,  shall  be  considered  a  part  of  the  lease  which  shall  be 
executed  in  accordance  herewith. 

The  applicant  guarantees  to  pay  royalty  on  a  minimum  price 
of  sixty  cents  per  barrel  on  all  oil  produced. 
Remarks :  . 

The  applicant  solenmnly  swears  that  the  lease;  for  which  bid 
and  application  is  hereby  made,  is  to  be  taken  in  good  faith  in 
the  interest  and  for  the  exclusive  benefit  of  the  applicant,  and 
not  for  speculation  or  transfer,  or  as  agent  for,  or  in  the  interest 
of  or  for  the  benefit  of  any  other  person,  firm,  corporation  or 
association ;  that  no  other  person,  firm,  corporation  or  association 
has  any  interest,  present  or  prospective,  directly  or  indirectly, 
therein,  and  that  there  is  no  understanding  or  agreement,  ex- 
pressed or  implied,  by  which  the  land  leased,  or  any  interest  in 
or  under  the  lease  by  working  or  drilling  contract  or  otherwise, 
is  to  be  used,  sublet,  assigned  or  transferred,  without  the  consent 
of  the  secretary  of  the  interior  first  obtained,  but  that  it  is  to 
be  taken  for  the  purpose  of  operation  and  development  under 
the  direction,  supervision  and  control  of  the  applicant,  except 
as  herein  stated. 

Affiant  solemnly  swears  that  the  applicant  is  not  interested, 
either  directly  or  indirectly,  in  oil  and  gas  mining  leases  in  that 
portion  of  the  Osage  reservation  to  be  leased  under  regulations 
of  July  3,  1912,  except  with  the  following  named  persons,  firms, 
corporations  or  associations,  and  that  the  aggregate  of  all  these 
interests,  together  with  the  leases  held  by  the  applicant  alone, 
and  that  applied  for  herein,  will  not  exceed  25,000  acres. 

Name .     Post-office  address  . 

The  applicant  hereby  states  that  his  general  business  expe- 
rience for  the  past  five  years  has  been  as  follows : . 

The  applicant's  financial  condition  at  this  time  is . 

The  applicant 's  resources  are  as  follows :  ,  and  he  has 

available  at  least  $ for  the  development  of  the  land  for 

which  this  application  is  made. 
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The  applicant,  a  corporation,  hereby  shows  that  at  this  time 
it  has  $ paid-up  capital,  and  $ in  its  treasury- 
available  for  oil  and  gas  operations.72 

It  is  hereby  agreed  that  on  the  issue,  transfer  or  cancellation 
of  stock  of  corporations,  or  change  in  officers,  prompt  reports  will 
be  made  thereof  as  required  by  the  regulations. 

The  books  and  accounts  of  the  applicant  covering  the  business 
to  be  carried  on  under  the  lease,  if  approved,  will  be  kept  at 
,  in  the  custody  of . 


(Post-office  address. 
Executed  this day  of ,  19 — ,  at ,  


Before  me,  a  notary  public  in  and  for  the  county  of  , 

State  of  ,   personally  appeared  ,   who,  being  first 

duly  sworn  according  to  law,  deposes  and  says  that  the  fore- 
going bid  and  application  was  signed  by  proper  authority  in 
good  faith  for  the  purposes  therein  stated,  and  that  the  state- 
ments made  therein  are  true  as  he  verily  believes. 


[Seal.]  Notary  Public. 

My  commission  expires  . 

Sec.  2157.     Form  E — Oil  and  gas  mining  lease,  Osage  Reserva- 
tion, Oklahoma. 
This  Indenture  of   lease   made   and   entered   into,   in   quad- 
ruplicate, on  this  day  of ,  A.   I).    19—,   by   and 

between  the  Osage  Tribe  of  Indians,  by  — ,  its   principal 

chief,  under  authority  conferred  by  the  Osage  Tribal  Council, 
of  the  State  of  Oklahoma,  party  of  the  first  part,  hereinafter 
designated  as  lessor,  and  —     — ,  of  -  ,  party  of  the  second 

"Corporations  shall  furnish  with  ";l'.:uik    references   are    preferred, 

their  first  application  the  additional 
financial  showing  required  by  the 
regulations. 
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part,  hereinafter  designated  as  lessee — ,  under  and  in  pursuance 
of  the  provisions  of  section  three  of  the  act  of  Congress  approved 
June  twenty-eight,  nineteen  hundred  and  six  (34  Stat.,  539, 
543),  witnesseth. 

1.  The  lessor,  for  and  in  consideration  of  one  dollar,  the 
receipt  whereof  is  acknowledged,  and  of  the  royalties,  covenants, 
stipulations  and  conditions  hereinafter  contained,  and  hereby 
agreed  to  be  paid,  observed  and  performed  by  the  lessee — ,  does 
hereby  demise,  grant,  lease  and  let  unto  the  lessee — ,  for  the 
term  of  ten  years  from  the  date  of  the  approval  hereof  by  the 
secretary  of  the  interior,  and  as  long  thereafter  as  oil  or  gas 
is  found  in  paying  quantities,  provided,  however,  that  the  term 
of  this  lease  shall  not  extend  beyond  April  eight,  nineteen  hun- 
dred and  thirty-one,  all  the  oil  deposits  and  natural  gas  in  or 
under  the  following  designated  subdivisions  of  land,   of  tract 

,  lying  and  being  within   the  Osage   reservation,  Osage 

County,  State  of  Oklahoma,  described  as:    Subdivision  , 

T.  —  N.,  R.  —  E.   (insert  description  in  full  in  each  case),  of 

the  Indian  meridian,  and  containing  in  the  aggregate  

acres,  more  or  less,  with  the  exclusive  right  to  prospect  for, 
extract,  pipe,  store  and  remove  oil  and  natural  gas,  and  to 
occupy  and  use  so  much  only  of  the  surface  of  said  land  as  may 
be  reasonably  necessary  to  carry  on  the  work  of  prospecting 
for,  extracting,  piping,  storing  and  removing  such  oil  and  natu- 
ral gas;  also  the  right  to  obtain  from  wells  or  other  sources  on 
said  land,  by  means  of  pipe  lines  or  otherwise,  a  sufficient  supply 
of  water  to  carry  on  said  operations,  and  also  the  right  to  use, 
free  of  cost,  oil  and  natural  gas  as  light  and  fuel  so  far  as 
necessary  to  the  development  and  operation  of  said  property. 

2.  The  lessee —  hereby  agree —  to  pay  or  cause  to  be  paid  to 
the  superintendent  of  the  Osage  Indian  School,  at  Pawhuska, 
Okla.,  for  the  lessor,  as  royalty,  16  2-3  per  cent,  of  the  gross 
proceeds  of  all  crude  oil  extracted  from  the  said  land,  such 
royalty  to  be  paid  in  money  based  on  the  actual  market  value, 
unless  the  Osage  National  Council,  with  the  approval  of  the  sec- 
retary of  the  interior,  shall  elect  to  take  the  royalty  in  oil,  pay- 
ment to  be  made  at  the  time  of  sale  or  removal  of  the  oil.     It  is 
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understood  and  agreed,  however,  that  should  the  actual  market 
value  of  such  oil  be  less  than  sixty  cents  per  barrel,  the  lessee — 
guarantee —  to  pay  royalty  based  on  the  minimum  price  of 
sixty  cents  per  standard  barrel.  And  the  lessee —  agree —  to 
pay  as  royalty  on  each  gas-producing  well  utilized  otherwise 
than  is  provided  herein  16  2-3  per  cent  of  the  market  value  of 
the  gas  at  the  well:  Provided,  that  should  either  the  Osage 
National  Council  or  the  secretary  of  the  interior  be  of  the  opin- 
ion that  the  price  at  which  the  lessee —  sell —  such  gas  is  not 
the  true  market  value  at  the  well,  the  secretary  of  the  interior 
shall,  after  notice  and  hearing,  determine  the  market  value  and 
the  lessee —  shall  account  to  the  lessor  at  the  rate  fixed  by  the 
secretary  of  the  interior  as  aforesaid.    The  lessee  shall  establish 

meters  at expense  to  measure  the  supply  of  gas  received 

from  the  leased  premises,  and  the  accounting  shall  be  on  the 
basis  of  the  supply  as  shown  by  such  meter  statements.  It  is 
understood  and  agreed  by  the  parties  hereto  that  the  standard 
rock  pressure  for  the  sale  of  gas  from  this  lease  shall  be  two 
pounds.  The  Osage  Nation  shall  have  the  right  to  the  free  use 
of  gas  for  school  and  public  buildings  of  the  Osage  Nation 
from  any  well  or  wells  that  may  be  discovered  on  the  leased 
lands:  Provided,  that  no  expense  shall  be  incurred  by  the 
lessee —  in  piping  gas  for  such  purposes,  and  the  lessee —  shall 
not  be  required  to  pay  royalty  on  such  gas.  Failure  on  the  part 
of  the  lessee —  to  use  a  gas-producing  well,  which  cannot 
profitably  be  utilized  at  the  rate  herein  prescribed,  shall  not 
work  a  forfeiture  of  this  lease  so  far  as  the  same  relates  to 
mining  oil,  but  if  the  lessee —  desires  to  retain  gas-prodm-im,' 
rights  or  privileges,  lessee —  shall  pay  a  rental  of  one  hundred 
dollars  per  annum  in  advance  on  each  gas-producing  well,  the 
gas  from  which  is  not  marketed  or  not  utilized  otherwise  than 
for  operations  under  this  lease,  and  the  same  shall  he  credited 
on  gas  royalties  due  and  payable,  if,  during  the  year  for  which 
advance  gas  royalties  are  paid  lessee —  elects  to  market  the  gas. 
3.  The  lessee — .  shall  pay  to  the  officer  in  charge,  as  advance 
annual  rental  on  this  lease,  fifteen  cents  per  acre  in  advance 
for  the   first   year;   thirty    cents   per   acre    in    advance    for   the 
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second  year;  fifty  cents  per  acre  in  advance  for  the  third  year; 
and  one  dollar  per  acre  per  annum,  in  advance  for  the  fourth  and 
each  succeeding  year  thereafter,  it  being  understood  and  agreed 
that  the  said  sums  of  money  so  paid  during  any  year  in  which 
royalties  on  production  are  payable,  shall  be  a  credit  on  the 
stipulated  royalties  due  from  the  lessee —  if  such  royalties  on 
production  exceed  the  advance  annual  rental  for  that  year. 

4.  The  lessee —  covenant —  and  agree —  to  commence  to  drill 
at  least  one  well  on  every  leased  designated  subdivision  within 
ninety  days  and  to  complete  such  well  or  wells  within  one  year 
from  the  date  of  the  approval  of  this  lease  by  the  secretary  of 
the  interior.  After  the  drilling  of  a  well  is  commenced,  the 
drilling  operation  shall  be  conducted  with  due  and  reasonable 
diligence  until  such  well  is  completed  or  is  drilled  to  such  depth 
as  the  oil  inspector  of  the  Osage  Nation  shall  deem  reasonable. 
In  addition  to  forfeiture  in  the  sole  discretion  of  the  secretary 
of  the  interior  of  the  lease  for  failure  to  drill  and  complete  the 
required  test  well  or  test  wTells  on  each  and  every  designated 
subdivision  as  aforesaid,  within  the  time  provided  by  this  lease 

and  the  regulations  relating  thereto,  the  lessee —  and  

surety,  by  reason  of  the  impossibility  of  accurately  determining 
the  amount  of  damages  which  will  be  occasioned  the  Osage 
Nation  by  such  default,  shall  pay  to  the  superintendent  of  the 
Osage  school  for  the  use  and  benefit  of  the  lessor  as  and  for 
liquidated  damages,  and  not  as  a  penalty,  the  sum  of  two  thou- 
sand dollars  ($2,000)  for  each  and  every  test  well  required  to 
be  drilled  and  not  completed  within  one  year  from  the  date  of 
approval  of  this  lease  by  the  secretary  of  the  interior,  and  the 
execution  of  this  lease  shall  be  conclusive  evidence  of  the  assent 
of  lessor  and  lessee  to  liquidated  damages  in  the  sum  of  two 
thousand  dollars  ($2,000)  per  well  for  defaults  within  the  time 
limit  named  herein.  The  lessee — ,  after  having  drilled  and 
completed  the  test  well  or  wells  required  to  be  drilled  and  com- 
pleted, may  release  and  surrender  all  the  land  covered  by  the 
lease,  or  any  designated  subdivision  thereof,  or  such  sections 
of  six  hundred  and  forty  acres  of  any  designated  subdivision  as 
he  may  elect  on  the  payment  of  all  rentals  and  royalties  due  on 
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the  date  of  such  surrender,  as  provided  in  paragraph  eight  of 
this  lease.  Should  the  lessee —  elect  to  hold  the  lease  or  any 
designated  subdivision  thereof  exceeding  in  area  2.500  acres 
after  the  period  of  one  year  allowed  for  the  drilling  of  one  test 
well  on  each  designated  subdivision  has  expired,  — lie —  shall 
drill  and  complete  at  least  one  additional  test  well  on  each 
designated  subdivision  exceeding  in  area  2,560  acres  within  one 
year  from  and  after  the  date  of  expiration  of  the  time  allowed 
for  the  drilling  and  completion  of  the  first  test  well,  or  in  default 
thereof,  shall  pay  to  the  superintendent  of  the  Osage  Indian 
School,  for  the  use  and  benefit  of  the  Osage  Nation,  by  reason 
of  the  impossibility  of  determining  the  amount  of  damage 
which  will  be  occasioned  to  said  nation  on  account  of  failure  to 
drill  such  second  test  well  as  aforesaid,  the  sum  of  two  thousand 
dollars  ($2,000),  as  and  for  liquidated  damages,  and  not  as  a 
penalty,  for  each  second  test  well  for  which  the  lessee —  may  be 
in  default,  in  addition  to  any  and  all  other  payments  required 
by  the  regulations  and  the  terms  of  this  lease.  Failure  on  the 
part  of  the  lessee —  to  comply  strictly  with  the  provisions  of 
this  paragraph  shall  constitute  a  violation  of  one  of  the  sub- 
stantial terms  and  conditions  of  this  lease  and  shall  operate  as 
a  forfeiture  of  the  lessee —  rights  and  subject  the  lease  to  can- 
cellation in  the  discretion  of  the  secretary  of  the  interior,  but 
such  forfeiture  and  cancellation  shall  not  operate  to  relieve  or 
release  the  lessee —  and  surety  from  the  payment  of  liquidated 
damages  as  herein  provided  for,  even  though  the  secretary  of 
the  interior  shall,  in  his  discretion,  continue  the  lease  in  force 
and  effect. 

5.  The  lessee —  may  use  so  much  of  the  surface  of  the  land 
as  may  be  reasonably  necessary  for  prospecting  and  mining 
operations  required  by  this  lease,  and  shall  also  have  the  right 
of  way  over  and  across  such  land  to  any  point  of  prospecting 
or  mining  operations,  but  such  use  of  the  surface  shall  he  per- 
missible only  under  the  condition  of  least  injury  and  inconve- 
nience to  the  allottee  and  owner  of  He'  land.  Lessee,  before 
commencing  and  during  such  operations,  shall  pay  all  reason- 
able damages  for  tin;  use  of  such  surface  of  the  land   and   tO  any 
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growing  crops  thereon,  or  to  any  improvements  on  such  land  or 
any  damages  that,  during  the  life  of  this  lease,  shall  be  occa- 
sioned in  any  manner  whatsoever  to  the  allotee  or  his  successor 
in  interest  or  assignee,  or  to  the  lessee  of  the  surface  of  the  land 
by  the  use  of  the  surface,  such  damages  to  be  apportioned  among 
the  parties  interested  in  the  surface,  whether  as  owners,  lessees 
or  otherwise,  as  such  parties  may  mutually  agree  or  as  their 
interests  may  appear:  Provided,  that  when  the  damages  can 
not  be  agreed  upon  between  the  parties  in  interest,  the  amount 
of  such  damage  shall  be  determined  in  accordance  with  the 
regulations  approved  by  the  secretary  of  the  interior. 

6.    The  lessee  shall  carry  on  development  and  operations  in  a 
workmanlike  manner,  commit  no  waste  on  the  said  land,  suffer 

none  to  be  committed  upon  the  portion  in  occupancy 

or  use,  take  good  care  of  the  same,  and  promptly  surrender  and 
return  the  premises  upon  the  termination  of  this  lease  to  whom- 
soever shall  be  lawfully  entitled  thereto,  unavoidable  casualties 
excepted;  shall  not  remove  therefrom  any  buildings  or  perma- 
nent improvements  erected  thereon  during  the  said  term  by  the 
said  lessee — ,  but  said  buildings  and  improvements  shall  remain 
a  part  of  said  land  and  become  the  property  of  the  owner  of 
the  surface  of  the  land,  excepting  the  tools,  derricks,  boilers, 
boiler  houses,  pipe  lines,  pumping  and  drilling  outfits,  tanks, 
engines  and  machinery,  and  the  casing  of  all  dry  or  exhausted 
wells,  which  shall  remain  the  property  of  the  lessee — ,  and  may 
be  removed  at  any  time  within  sixty  days  after  the  termination 
of  the  lease  by  forfeiture  or  otherwise,  provided  the  payments 
agreed  upon  by  this  lease  and  the  regulations  applicable  thereto 
have  been  made  to  the  lessor,  but  not  otherwise ;  shall  not  permit 
any  nuisance  to  be  maintained  on  the  premises  under  lessee — , 
control,  nor  allow  any  intoxicating  liquors  to  be  sold  or  given 
away  for  any  purpose  on  such  premises ;  shall  not  use  such 
premises  for  any  other  purpose  than  those  authorized  in  this 
lease;  and  before  abandoning  any  well,  shall  securely  plug  the 
same,  so  as  effectually  to  shut  off  all  water  from  the  oil-bearing 
stratum,  as  provided  in  the  regulations  prescribed  by  the  sec- 
retary of  the  interior. 
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7.  The  lessee —  shall  keep  an  accurate  account  of  all  oil  and 
gas  mining  operations,  showing  the  sales,  prices,  dates,  pur- 
chasers and  the  whole  amount  of  oil  mined  or  removed  and  the 
quantity  of  gas  sold  and  the  gross  receipts  derived  therefrom, 
and  shall  make  sworn  reports  thereof  as  required  by  the  regu- 
lations, and  all  sums  due  as  royalty,  advance  rental,  liquidated 
or  surface  damages  shall  be  a  lien  on  all  implements,  tools, 
movable  machinery,  and  all  other  personal  chattels  used  in 
operating  said  property,  and  upon  all  of  the  unsold  oil  obtained 
from  the  land  herein  leased,  as  security  for  payment  of  said 
sums. 

8.  The  lessee —  may  at  any  time,  by  paying  to  the  Indian 
superintendent  all  amounts  then  due  as  provided  herein  and  the 
further  sum  of  one  dollar,  surrender  all  or  any  part  of  the  land 
covered  by  this  lease  and  have  the  lease  cancelled  as  to  the  land 
surrendered  and  be  relieved  from  all  further  obligations  and 
liabilities  thereunder  as  to  the  part  surrendered:  Provided, 
that  in  the  event  the  lease  is  surrendered  for  cancellation,  in 
whole  or  in  part  after  a  new  lease  year  has  been  entered  upon, 
the  lessee —  and  the  surety  shall  be  held  liable  for  the  advance 
rental  required  to  be  paid  for  that  year,  and  no  part  of  such 
rentals  which  may  have  been  paid  shall  be  refunded. 

9.  This  lease  shall  be  subject  to  the  regulations  of  the  sec- 
retary of  the  interior,  now  or  hereafter  in  force,  relative  to  such 
leases,  all  of  which  regulations  are  made  a  part  and  condition 
of  this  lease:  Provided,  that  no  regulations  made  after  the 
approval  of  this  lease,  affecting  either  the  payments  or  damages 
thereunder,  shall  operate  to  affect  the  terms  and  conditions  of 
this  lease. 

10.  Upon  the  violation  of  any  of  the  terms  and  conditions  of 
this  lease,  the  secretary  of  the  interior  shall  have  the  right  at 
any  time  after  thirty  (30)  days'  notice  to  the  lessee—  specifying 
the  terms  or  conditions  violated,  to  declare  this  lease  null  and 
void. 

11.  Before  this  lease  shall  be  in  force  and  effect  the  lessee — 
shall  furnish  a  bond,  with  responsible  surely  to  the  satisfaction 
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of  the  secretary  of  the  interior,  conditioned  for  the  performance 
of  this  lease,  which  bond  shall  be  deposited  and  remain  on  file 
in  the  Indian  Office. 

12.  Assignment  of  this  lease  or  any  interest  therein  may  be 
made  with  the  approval  of  the  secretary  of  the  interior,  and  not 
otherwise. 

13.  Each  and  every  clause  and  covenant  of  this  indenture 
shall  extend  to  the  heirs,  executors,  administrators,  successors 
and  lawful  assigns  of  the  parties  hereto. 

In  Witness  Whereof,  the  said  parties  have  hereunto  sub- 
scribed their  names  and  affixed  their  seals  on  the  day  and  year 
first  above  mentioned. 

Two  witnesses  to  execution  by  lessor: 
,  [Seal.] 


Postoffice, 


Attest : 


Postoffice,  . 

Two  witnesses  to  execution  by  lessees 


[Seal.] 


Postoffice, 


Attest : 

Postoffice,  . 

ACKNOWLEDGMENT  OF  PRINCIPAL  CHIEF. 

State  of ,  county  of ,  ss. : 

Before  me,  ,  on  this  day  of ,  19 — ,  per- 
sonally appeared ,  to  me  known  to  be  the principal 

chief  of  the  Osage  Nation,  and  the  identical  person  who  exe- 
cuted the  within  and  foregoing  lease,  and  acknowledged  to  me 
that  he  executed  the  same  as  his  voluntary  act  and  deed  on 
behalf  of  the  Osage  Nation  and  in  accordance  with  the  authority 
given  him  by  the  Osage  National  Council. 


(Official  title.) 
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ACKNOWLEDGMENT   OF  INDIVIDUAL. 

State  of ,  county  of ,  ss. : 

Before  me,  a  notary  public,  in  and  for  said  county  and  State, 

on  this day  of ,  19 — ,  personally  appeared , 

to  me  known  to  be  the   identical  person —  who  executed  the 

within  and  foregoing  lease,  and  acknowledged  to  me  that 

executed  the  same  as free  and  voluntary  act  and  deed  for 

the  uses  and  purposes  therein  set  forth. 


My  commission  expires .  Notary  Public. 

ACKNOWLEDGMENT  OF  CORPORATION. 

State  of — ,  county  of ,  ss. : 

On  this day  of ,  A.  D.  19 — ,  before  me,  a 


within  and  for  the  and ,  aforesaid,  personally 

appeared  ,  and ,  to  me  personally 

known,  who,  being  by  me  duly  sworn,  did  each  say  that 

is  the president, is  the secretary  of , 

a  corporation,  and  that  the  seal  affixed  to  the  foregoing  and 
annexed  instrument  is  the  corporate  seal  of  said  corporation, 
and  that  said  instrument  was  signed  and  sealed  in  behalf  of 
said  corporation  by  authority  of  its  board  of  directors,  and  said 

and  duly  acknowledged  that  they  each  had  in 

their  said  official  capacities  executed  the  foregoing  instrument 
as  the  act  and  deed  of  the  said  company  for  the  consideration 
and  purposes  therein  mentioned  and  set  forth. 

Witness  my  hand  and  official  seal  this day  of , 

19—.  , 


My  commission  expires 

Department  of  the  Interior, 
U.  S.  Indian  Service, 

Osage  Agency. 
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Pawhuska,  Okla.,  ,  19 — . 

The  within  lease  is  forwarded  to  the  Commissioner  of  Indian 

Affairs,  with  recommendation  that  it  be .    See  my  report 

of  even  date.  , 


(Official  title.) 
Office  of  Indian  Affairs, 

Washington,  D.  C,  ,  19—. 

Respectfully  submitted  to  the  secretary  of  the  interior,  with 
recommendation  that  it  be  . 


Commissioner. 
Washington,  D.  C,  ,  19- 


The  within  lease  is 


Secretary  of  the  Interior. 
Filed  for  record  this  day  of  ,  19 — ,  at  


oclock,  —  m. 


By 


Sec.  2158.    Form  C— Bond. 

(To  accompany  leases  for  oil  and  gas  mining  purposes,  Osage 
reservation,  Oklahoma.) 

Know  All  Men  by  These  Presents,  that ,  of , 

as  principal,  and  ,  of  ,  as  suret — ,  are  held  and 

firmly  bound  unto  the  United  States  of  America  in  the  sum  of 
dollars,  lawful  money  of  the  United  States,  for  the  pay- 
ment of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  and 
each  of  us,  our  and  each  of  our  heirs,  successors,  executors  or 
administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  day  of  , 

19—. 

The  condition  of  this  obligation  is  such  that : 

Whereas,  the  above-bounden  ,  as  principal — ,  entered 

into  a  certain  indenture  of  lease,  dated  ,  19 — ,  with  the 

Osage  Tribe  of  Indians,  for  the  lease  of  certain  lands  described  as : 
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Subdivision  T.  —  N.,  R.  —  E.    (insert  description 

in  full  in  each  case),  of  the  Indian  meridian,  and  located  in 

tract  in  the  Osage  reservation,  Okla.,  for  oil  and  gas 

mining  purposes  for  the  period  of  ten  years  from  the  date  of 
approval  thereof  by  the  secretary  of  the  interior,  and  as  long 
thereafter  as  oil  and  gas  are  found  in  paying  quantities  on  said 
land:  Provided,  that  in  no  event  should  the  term  of  said  lease 
extend  beyond  April  eight,  nineteen  hundred  and  thirty-one; 
and, 

Whereas,  the  above-bounden  did  covenant  and  agree 

in  said  lease  to  pay  advance  rentals  annually  at  the  rate  of 
fifteen  cents  per  acre  for  the  first  year;  thirty  cents  per  acre 
for  the  second  year ;  fifty  cents  per  acre  for  the  third  year,  and 
one  dollar  per  acre  per  annum  for  the  fourth  and  each  succeed- 
ing year  during  the  life  of  said  lease,  and  to  pay  royalties  on 
production  at  the  rate  of  sixteen  and  two-thirds  per  cent,  of 
the  gross  proceeds  of  all  oil  produced  from  the  leased  premises 
based  on  the  actual  market  value,  but  not  in  any  event  to  be 
less  than  sixty  cents  per  standard  barrel  and  sixteen  and  two- 
thirds  per  cent,  of  the  market  value  at  the  well  of  all  gas  sold 
or  utilized  other  than  for  operations  under  the  lease ;  and, 

Whereas,  the  above-bounden  did  covenant  and  agree 

in  said  lease  to  drill  and  complete  one  test  well  on  each  desig- 
nated subdivision  covered  by  said  lease  within  one  year  from 
the  date  of  approval  of  the  lease  by  the  secretary  of  the  interior, 
or  in  default  thereof,  to  pay  to  the  Osage  Nation,  as  liquidated 
damages,  and  not  as  a  penalty,  the  sum  of  two  thousand  dollars 
($2,000)  for  each  and  every  test  well  not  drilled  and  completed 
within  one  year  after  the  date  of  the  approval  of  the  lease  as 
aforesaid,  and  the  same  sum  for  failure  to  drill  a  second  test 
well  within  two  years  on  any  retained  subdivision  exceeding 
2,560  acres  in  extent ;  and, 

Whereas,  the  above-bounden  did  covenant  to  pay  all 

reasonable  damages  for  the  use  of  the  surface  of  the  land  and 
to  any  improvements  and  growing  crops  thereon  in  accordance 
with  the  terms  of  said  lease  and  the  regulations  prescribed  by 
the  secretary  of  the  interior. 


§2159 


MERWINE'S    TRIAL    OF    TITLE    TO    LAND. 


1734 


Now,  Therefore,  if  the  above-bounden 


shall  faithfully 


carry  out  and  observe  all  the  obligations  assumed  in  said  inden- 
ture of  lease  by  ,  shall  pay  all  rentals  and  royalties  as 

the  same  may  become  due,  shall  pay  liquidated  damages  on 
failure  to  drill  the  test  well  or  test  wells  as  required  by  said 
lease,  shall  pay  all  damage  to  the  surface  of  the  land  or  to  any 
growing  crops  or  improvements  thereon  caused  by  prospecting 
and  mining  operations,  and  shall  observe  all  the  laws  of  the 
United  States  and  regulations  made,  or  which  shall  be  made 
thereunder,  for  the  government  of  trade  and  intercourse  with 
Indian  tribes,  and  all  the  rules  and  regulations  that  have  been, 
or  may  be  lawfully  prescribed  by  the  secretary  of  the  interior 
relative  to  leases  on  lands  in  the  Osage  reservation,  Oklahoma, 
then  this  obligation  shall  be  null  and  void;  otherwise  to  remain 
in  full  force  and  effect. 

Signed  and  sealed  in  the  presence  of . 

Witnesses : 74 


Postoffice 


Postoffice 


Postoffice 


Postoffice 


Postoffice 


[Seal.] 


[Seal.] 


[Seal.] 


Postoffice 


Sec.  2159.     Form  D. — Affidavit  of  lessee,  proof  of  bonus,  and 
no  development. 

(Must  in  all  cases  be  properly  executed  and  accompany 
lease  when  filed.) 

State  of ,  county  of ,  ss. : 

I, ,  of ,  being  first  duly  sworn  according  to  law, 


74  Two  witnesses  to  all  signatures. 
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state  upon  oath  that  I  am  the  lessee  or  the  duly  authorized  agent 
of  the  lessee  in  a  lease  between  the  Osage  Tribe  of  Indians  and 
,  for  mining  purposes  covering  the  following  de- 
scribed land  in  the  Osage  Reservation,  Oklahoma :  ;  that 

I  know  of  my  own  personal  knowledge  that  the  lessee  is  not 
engaged  in  the  transportation  of  oil  except  as  incidental  to  any 
refining  or  production  of  oil  by  lessee ;  that  the  only  amount  to 
be  paid  for  the  execution  of  said  lease,  directly  or  indirectly, 

by  the  lessee  to ,  or  anyone  for  him,  is  $ ,  of  which 

$ has  been  paid  to ,  and  $ payable  on ; 

that  there  have  been  no  mining  operations  of  any  kind  what- 
soever by  the  lessee  or  anyone  for  him  upon  the  premises  in- 
cluded in  the  above-described  lease;  and  that  said  lease  will  be 
completed  under  the  regulations  of  the  secretary  of  the  interior 
without  unnecessary  delay. 

Sworn  and  subscribed  to  before  me  this day  of , 

19-.  , 

[L.  S.]  Notary  Public. 

My  commission  expires . 

CERTIFICATE  OF  INDIAN  SERVICE  OFFICER. 

I, ,  hereby  certify  that  the  above  statement  is  true  and 

correct;  that   I  have  received  $ from  as  bonus 

consideration  for  the  execution  of  said  lease,  which  amount  has 

been  taken  up  in  my  official  accounts  for  the quarter, 

fiscal  year  19 — ,  and  that  there  is  still  due  on  said  bonus  con- 
sideration $ ,  payable  on  ,  which  I  will  take  up  in 

my  official  accounts  when  received. 


(Official  title.) 
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Sec.  2160.  Form  E. — Evidence  showing  authority  of  officers 
to  execute  leases,  bonds  and  accompanying 
papers. 

Whereas,  is  the  duly  elected,  qualified  and  acting 

president  of  ,  a  corporation  duly  organized  and 

existing  under  the  laws  of ;  and, 

Whereas,  is  the  duly  elected,  qualified  and  acting 

secretary  of  said  corporation ;  and, 

Whereas,  both  the  said  persons  were  president  and 

secretary,  respectively,  on  the  day  of 


19 — f  at  which  time  they  executed  an  oil  and  gas  mining  lease 
with  the  Osage  Tribe  of  Indians  covering  certain  lands  in  the 
Osage  reservation,  Oklahoma. 

Now,  Therefore,  I,  the  undersigned of  said  corpora- 
tion, do  solemnly  swear  that  the  mining  lease  mentioned  above 
was  duly  and  regularly  entered  into  by  the  officers  of  said 
corporation  named,  by  and  under  the  authority  of  the  board  of 
directors  of  said  corporation,  and  in  accordance  with  the  by- 
laws thereof;  and,  further,  that  said  officers  were  duly  author- 
ized and  empowered  on  behalf  of  the  corporation  named  to 
execute  any  and  all  bonds,  applications  or  other  papers  re- 
quired in  connection  with  said  mining  lease. 

I  further  certify  that  the  action  of  said  officers  in  executing 
the  papers  mentioned  on  behalf  of  said  corporation,  binds  said 
corporation  to  a  full  and  complete  performance  of  any  and  all 
obligations  contained  therein.74 

Dated  at ,  this day  of ,  19—. 

[Corporate  Seal.] • 

Subscribed  and  sworn  to  before  me  this day  of , 

19—.  > 


My  commission  expires .  Notary  Public. 

7*  To  be  executed  by  secretary  or      where    possible — and    in   every   case 
president — secretary     in     all     cases      to    have    corporate    seal    affixed. 
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Sec.  2161.    Form  F. — Assignment  of  oil  and  gas  mining  lease. 

(Must  be  executed  in  quadruplicate.) 

Whereas,  the  secretary  of  the  interior  has  heretofore  ap- 
proved an  oil  and  gas  mining  lease,  dated ,  19 — ,  entered 

into  by  and  between  the  Osage  Tribe  of  Indians,  lessor,  and 

,   lessee,   covering   the    following   described   land   in   the 

Osnge  Reservation,  Oklahoma:  . 

Now,    therefore,    for   and   in   consideration    of    the   sum   of 
dollars   ($ ),  the  receipt  of  which  is  hereby  ac- 


knowledged, the  said  ,  the  lessee  in  the  above-described 

lease,    hereby    bargains,    sells,    transfers,    assigns    and    conveys 

right,  title  and  interest  of  the  lessee  in  and  to  said  lease, 

subject  to  the  approval  of  the  secretary  of  the  interior,  to . 


In   Witness  Whereof,  the   said  lessee  has  hereunto  set — 
hand  and  seal  this day  of ,  19 — . 


ACKNOWLEDGMENT  OF  INDIVIDUAL. 

State  of ,  County  of  ,  ss. : 

Be  it  remembered  that  on  this  day  came  before  me,  the  under- 
signed   ,  within  and  for  the  ,  duly  commissioned 

and  acting  as  such  ,  to  me  personally  well  known,  and 

stated  that  executed  the  foregoing  and  annexed  instru- 
ment for  the  consideration  and  purposes  therein  mentioned 
and  set  forth;  and  I  do  hereby  so  certify. 

Witness  my  hand  and  seal  as  such on  this day 

of ,  19—.  , 


My  commission  expires 
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ACKNOWLEDGMENT  OF  CORPORATION. 

State  of ,  County  of ,  ss. : 

On  this day  of ,  A.  D.  19 — ,  before  me,  a 


within   and  for  the  and  aforesaid,   personally 

appeared  and  ,  to  me  personally   known,   who, 

being  by  me  duly  sworn,  did  each  say  that is  the 

president  and  is  the  secretary  of  ,  a  cor- 
poration, and  that  the  seal  affixed  to  the  foregoing  and  annexed 
instrument  is  the  corporate  seal  of  said  corporation,  and  that 
said  instrument  was  signed  and  sealed  in  behalf  of  said  cor- 
poration by  authority  of  its  board  of  directors ;  and  said ■ 

and duly  acknowledged  that  they  each  had  in  their  said 

official  capacities  executed  the  foregoing  instrument  as  the  act 
and  deed  of  the  said  company  for  the  consideration  and  pur- 
poses therein  mentioned  and  set  forth. 

Witness  my  hand  and  official  seal  this day  of , 

19—.  1 


My  commission  expires 


ACCEPTANCE  BY  ASSIGNEE. 

The  assignee  in  the  above  and  foregoing  assignment,  made 
subject  to  the  approval  of  the  secretary  of  the  interior,  hereby 
accepts  such  assignment  and  agrees  to  fulfill  all  the  obligations, 
conditions  and  stipulations  in  said  described  indenture  of  lease, 
when  assigned,  and  the  rules  and  regulations  of  the  secretary  of 
the  interior,  so  far  as  applicable  thereto,  and  to  furnish  proper 
bond  guaranteeing  a  faithful  compliance  with  said  lease  and  this 
agreement. 

In  Witness  Whereof,  the  said  assignee  has  hereunto  set — 
hand  and  seal  this day  of ,  19 — . 
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CONSENT  OF  SURETY. 

The ,  of ,  surety  for on  the  bond  accom- 
panying the  lease  above  described,  hereby  consents  to  the  assign- 
ment and  transfer  of  said  lease  as  above  made ,78 

Dated  at this day  of ,  19—. 


Department  of  the  Interior. 

Washington,  D.  C,  ,  19—. 

Approved.  — — , 

Secretary. 

76  If  bond  accompanying  the  orig-  company.     The  consent  of  the  surety 

inal  lease  is  to  remain  in  full  force  company  need  only  be  executed  on 

and  effect,  it  must  be  specifically  so  the  original  copy  of  the  assignment, 
stated  in  the  consent  of  the  surety 
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Abstracts  of  title  — 

records  supplied  from,  1603,  1616. 

Actions  — 

local  and  transitory,  17. 
dismissed  without  prejudice,  94. 
dismissed  by  plaintiff,  95. 
cannot  be  dismissed,  when,  96. 

Administrators    and   executors  — 

sale  of  real  estate,  221. 

allegations  of  petition  for  sale  of  real  estate,  222. 

defects   in    petition,    how    cured,    222. 

order  for  hearing  petition,  223. 

posting  notices  of  order,  224. 

notice  of,  224. 

hearing  of    petition,    225. 

proof  of  hearing,  225,  226. 

sale  may  be  made,  when,  227. 

whole  or   part   may  be  sold,  228. 

what  the  order  of  sale   must  contain,  229. 

at  public  or  private  sale,  229,  234. 

sale  compelled,  how,  229. 

bond   additional    required,   230. 

proceedings  void,  231. 

caveat  emptor,  231. 

persons  interested  may  have  sale,  232. 

notice  of  sale,  233. 

notice  of  private  sale,  235. 

amount  of  sale,  236. 

appraisers,  appointment,  236. 

mortgage   for   part  purchase,  237. 

return  of  sale  by  administrator,  238,  260. 
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Administrators  and  execntors —  Continued. 

notice  of,  238. 

acceptance  of  new  bid  after  return  of  sale,  238. 

objections  to  confirmation    239. 

confirmation,  240. 

copy  of  order  of  confirmation  recorded  by  register  of  deeds,  240. 

deed  to  purchaser,  241. 

effect  of  deed,  242. 

proof  before  confirmation,   242. 

sale  postponed,  243. 

notice  of  postponement,  243,  244. 

sale  without  order  by  direction  in  will,  246. 

sale  under  direction  in  will,  245. 

sale  of  property  not  disposed  of  by  will,  247. 

property  of  devisee  or  legatee  to  be  sold,  when,  248. 

devisee   and   legatee   must   contribute,   when,  249. 

decedent's  interest  in  land  contract  sold,  250. 

subject  to  payments,  251. 

bond   of   purchaser   of   decedent's   interest   in   land   contract,   252. 

confirmation  of  purchase  of  decedent's  interest  in  land  contract,   253. 

sale  subject  to  mortgage  or   other  lien,   254. 

neglect  of  in  sale  by,  256. 

liability  of  in  fraudulent  sale  by,  257. 

limitation  in  action  to  recover  land  sold  by,  258. 

limitation  not  applicable  to  minor,  259. 

sale  by  to  be  returned,  260. 

may  not  purchase,  261. 

fraudulently  conveyed  lands  of  decedent  recovered  and  sold,  262,  264. 

Administrator  or  executor  — 

creditors  must  ask  suit,   263. 

purchaser  will  hold  land  until  price  refunded,   265. 

publication,  266. 

order  of  sale  entered  in  minutes,  267. 

decree  of  sale  recorded  in  office  of  register  of  deeds,  268. 

description  of  land  not  published,  when,  269. 

Administrator  — 

takes  possession  of  what  property,  520. 

Administrator  with  will  annexed  — 

may  have  authority  as  executor,  when,  758. 

form  for  letters  of,  760. 

letters  of  under  seal  of  judge,  761. 
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Advancement  — 

descents  as  to,   530. 

not  refunded,  when,  531. 

denned,  532. 

expressed  value,  533. 

death  before  descendant,  534. 

under  Arkansas  law,  568. 

Affidavit  — 

attachment,  237. 
grounds  of,  237. 
in  attachment  may  be  amended,  237  note. 

Age  — 

rolls  conclusive  as  to,  1724. 

Agricultural    leases  — 

provision  of  Curtis  Act,  1640. 

Alienation  — 

of  full-blood  lands,  1709,  1770,  1774. 

by  transfer,   2124. 

by  deed,  2124. 

by  special   custom,   2124. 

by  will,  2124. 

Creek  homestead,  2124. 

homesteads  of   deceased   Seminoles,   2127. 

Allotee  — 

given  possession,  1644. 
inception  of  title  of,   1749. 

Allotments  — 

how  made,  1632. 

how  equalized,  1632. 

reservations  for  churches,  schools,  cemeteries,  etc.,  1632. 

not  to  affect  vested   rights,   1632. 

how  confirmed,    1633. 

of  Choctawa  and   Chickasaws,    1644. 

appraisement  and  equalization,   Hill. 

to  froedmen  of  ( hod  a  ..    and  Chickasaw,   1644. 

value  of  noi  to  include  improvements,  1644, 

of  minors,  how  selected,  1644. 
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Allotments  —  Continued. 

of  prisoners,  convicts  and  incompetents,  how  selected,  1644. 

controversies,   how  settled,    1644. 

Seminoles  in  Creek  Nation,  1668  note. 

plan    of    Creek,    1653. 

how  made  for  minors,  1653. 

how  made  for  aged  persons,   1653. 

how  made  for  convicts,  1653. 

how  made  for  prisoners,  1653. 

how  made  for  incompetents,  1653. 

equalization  of  Creek,   1655. 

Creek  patents  for,  1661. 

record  of  patents  of  Creek,   1661. 

lease  of  Creek,  1669. 

contests  of  Creek,   1676. 

selection  of  Creek,  1676. 

equalization  of  Cherokee,   1691. 

deeds   to   issue  in  name  of  allotee,   1694. 

deeds  to  issue  to  heirs,  when,  1694. 

certificate  of,   not  subject   to   collateral    attack.    1764. 

brought  within  town  limits,  1766. 

contest,  Choctaw  and  Chickasaw,  1779. 

certificate  may  be  assigned,  1782. 

when  it  shall  revert  or  escheat,   1710. 

federal   control  of,   1735. 

deed,   1769. 

Cherokee  lands,    1800. 

homestead,   1800. 

selection   of   homestead,    1800. 

selection  of  allotment  for  Cherokee  by  administrator  or  executor,  when, 
1801. 

certificates  of  for  Cherokee,  conclusive  evidence,  when,  1802. 

possession  of  Cherokee  given,   1802. 

minors,   selections   for,    1812. 

aged,  selection  for,  1812. 

prisoners,  selections  for,  1812. 

injunction  as  to,  1825. 

allotments,  Seminole,  1847. 

certificate  of  allotments  to  Seminole,  1847. 

occupancy  of  allotments  by  Seminole,  1847. 

restriction  of  allotments  to  Seminole,  1848. 

lease  of  allotments  by  Seminole,  1848. 

homesteads,  1853. 

deeds   for,    1853. 

equalization,   Seminole,    1854. 

final  rolls  for  Seminole  allotment,  1858. 
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Allotments  —  Continued. 
descent,  Seminoles,   1859. 
history,  Creek,  1882. 
under  original   Creek  agreement,   1883. 
restrictions   on   incumbrance,    1883. 
approval  of  secretary  of  interior,  1883,   1884. 
removal  of  restrictions,  deceased  Indian  lands,  1884. 
patent  forms  Five  Tribes,  2086  to  2118. 
certificate  forms  for  allotment,  Five  Tribes,  2086  to  2118. 

Allotments — Other  than  Five  Tribes  — 

general  allotment  act,  1893. 

by  whom  made,   1894. 

selection,   1895. 

trust  patent,  1896. 

ceded  lands  for  settlement,  1897. 

patent  to  settlers,  1897. 

allotee  subject  to  State  or  territorial  law,  1899. 

allotee  becomes  citizen,   1900. 

irrigated  lands,  1901. 

tribes  not  included  in  allotment,  1902. 

survey,    1903. 

eminent  domain,  1904. 

removal  of  Southern  Utes,   1905. 

president  to   direct  allotments,    1906. 

equalization  of   allotments,    1906. 

leases,  1909. 

public   lands   for   allotment,    1909. 

allotee  a  citizen  at  end  of  trust,   1911. 

exempt  from  debts,   1912. 

Allotment   deeds  — 

forms  for  certificates  and  patents,  Creek,  Choctaw,  Chickasaw,  Chero- 
kee and  Seminole  nations,  2086  to  2118. 

Amendments  — 

Act  April  26,  1906,  Sec.  6,   1730. 

Answer  — 

asking  affirmative  relief,  not  dismissed,  when,  95. 
dismissal  of,  liow  entered,  95. 

Appraisements  — 

under   levy  of  execution,   144. 
actual    view,    144. 
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Appraisements  —  Continued. 
return  of  conclusive,  146. 
may  be   corrected,   when,    147. 
sales  made  without,  when,  148. 
return  of,   149. 
sales  under,  150. 
reappraisements,  165. 

Appraisers  — 

may  not  purchase,  159. 

fees  of,  167. 

penalty  for  failure  to  appear,  167. 

Appraisement  — 

public  lands,   1445. 

of  C.   &  C,  how  and  by  whom  made,   1644. 

Cherokee  town  lots,  1808. 

real  estate  in  bankruptcy,  373. 

Appropriation  — 

to  pay  Indian  agents,   1729. 

to  pay  for  suits  on  full-blood  land,   1729. 

Assessments  — 

in  cities  and  towns,   1714. 

Asphalt  — 

lease  under  Curtis  Act,   1632. 
penalties  for  taking  royalties,   1636. 
reserved  for  tribes,   1644. 
lands   reserved,    1702. 

Arkansas  — 

statute  of  descents,  552  to  568. 
advancements  under  statute,  568. 

Attachment  — 

WTi<t  an  auxilliary  remedy,  335. 

functions  of  writ   of,  335. 

action  deemed  commenced,  336. 

clerk  cannot  issue  writ,  when,  336. 

affidavit  for,  337. 

affidavit  jurisdictional,  337. 

error  to  refuse  to  allow  amendments  to  affidavit,  337  note. 
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Attachment  —  Continued. 

grounds  of  in  affidavit,  337,  338. 

defendant  a  nonresident,  339. 

absconded  with  intent  to  defraud  creditors,  340. 

debt  criminally  contracted,  341. 

fraudulent  disposition  of   property,  342. 
order  of,  344. 

to  whom  directed,  344. 

issued  to  different  counties,  345. 

returnable,  346. 
writ  to  be   executed   in  what  order,  347. 
manner  of  execution  of  order,  348. 
disposition  of  property,  349. 
bond,  349. 
different,  350. 

inventory  and  appraisement,  350. 
subsequent,   351. 
officer's  return  must  show,  352. 
receiver  to  take  charge,  353. 
bond  of  receiver,   353. 
receiver's  report,  354. 
sheriff  to  act  as  receiver,  355. 
discharge  of,   356. 
bond  to  discharge,  356,   357. 
judgment  in,  358. 
judgment  satisfied,  how,  358. 
delivery  of  attached  property,  359. 
property  retaken,  359,  360. 
contempt,  359. 
reference  in,  361. 
death,  effect  of  pending,  362. 
demand  additional  security,  when,  363. 
motion   to  discharge,  364. 
proof  on   motion   to   discharge,   365. 
before  debt  is  due,  366. 
forms  of  procedure  in,  367  to  381. 
of  crop  for  rent,  980,  981. 
courts  may  attach,  982. 
property  exempt,  927. 
homestead,  927. 

Attorney  fees  — 

in  actions  of  covenant,  404. 
in  partition,    1225. 
foreclosure  of  mortgage,   1060. 
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Attorney  in  fact  — 

may  execute  instruments,  387. 

may  make  deed  for  corporation,  410,  411. 

Attorney  — 

power  of  guardian  ad  litem,  73,  74. 

fees  of  for  guardian  ad  litem  to  employ,  73.  74. 

duties  of,  preliminary  to  filing  suit,  2. 

lien  of  for  fees,  382,  and  following. 

Atoka  agreement  — 

submission    of,    1643. 

Attorney's    lien  — 

on  papers  of  client,  334. 

money,    336. 

notice  for  after  judgment,  334,  337. 

property  for  his  fee,  335. 

may  be  released  by  bond,  336. 

for  services  on  cause  of  action,  337. 

contingent  fee,  338. 

liability  of  adverse  party,  342. 

settling  case,  339. 

may  be  enforced,  how,  339. 

measure  of  amount  of  recovery  on,  340. 

Missouri  statute  for,  341  note. 

endorsement  of  notice,  342. 

how  secured,  342. 

hearing  to  determine  amount  of,  344. 

services  partly  performed,  345. 

effect  of  agreement  not  to  settle,  346. 

specific   performance  of  contract  for   services  by   attorney  to  be  paid 

in  land,   347. 
procedure  to  foreclose,  348. 
for  services  rendered  infant  and  next  friend,  349,  350,  351,  352,  353, 

354,  355,  356,  357,  358,  359. 
statute  authorizing  suit  by  next  friend,  350. 
history  of  law  for  guardian  ad  litem,  351. 
court's   power  to  order  payment  of  fee,   352. 
next  friend  to  employ  counsel,  353. 
forms  and  procedure,  foreclosure  of,  361-371. 
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Bankruptcy  — 

power  of  trustee  to  sell  real  estate,  372. 

appraisement   of   real    estate    in,    373. 

sale,  public  or  private,  374. 

petition  for  sale  of   real   estate,   374. 

sale  subject  to  incumbrance,  374. 

sale  free  of  liens,  374. 

forms  for  procedure  in  sale  of  real  estate,  375  to  384. 

Blood  — 

rolls  conclusive  as  to,  1724. 

Bond  — 

to  take  place  of  mechanic's  lien,   1028. 
of  contractor  for  public  buildings,   1028. 
redelivery  in  attachment,  349. 
receiver's  bond  in  attachment,  355. 
to  discharge  bond  in  attachment,  356. 
executed  before  clerk  or  sheriff,  when,  357. 
attorney's  lien  released  by,   336. 


Bonds  — 

cities  in  Creek  Nation  may  issue,  1663. 


Canals  — 

right  to  construct  and   maintain,   1713. 

Cancellation  of  conveyances  — 

reformation  and  cancellation,  471. 

allegation  of  specific  acts  of  fraud,  472. 

proof  of  specific  acts  of  fraud,  472. 

jury  in  the  action,  473. 

relief  not  dependent  on  inadequacy  of  legal  remedy,  474. 

party  may  rescind  contract,  when,  475. 

allowed   for   mistake,   476. 

rescission  and  cancellation  allowed,  when,  476,  477. 

notice,  478. 

form   for  petition   in,  479,  480. 

form  for  decree,  481,  482. 
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Cemeteries  — 

reservation  of  land  for,   1632. 
for  towns  and  cities,  1635. 
for  Creeks,  1659. 
in  Creek  Nation,   1681. 

Census  — 

to  be  taken,  1638. 

Cherokee  — 

rolls,   how  made,    1632,   1638. 

freedmen  rolls,  how  made,  1638. 

lands  sold  to  Delawares,  1641. 

equalization  of  allotment  values,   1691. 

sale  of  residue  of  lands  after  allotment,   1705. 

distribution  of  funds  after  sale,  1706. 

restrictions  on  alienation,   1708. 

leases  on  full-blood  lands,  1709. 

when  allotted  land  shall  revert  or  escheat,   1710. 

roads  and  highways  in,  1712. 

control  of  lands  after  dissolution  of  tribe,  1715. 

tribal  existence  continued,   1716. 

closing  rolls,  1721. 

removal   of  restrictions,   1722. 

records  conclusive  as  to  blood  and  age,  1724. 

taxation  of  unrestricted  lands,  1726. 

effect  of   attempted   conveyance   of   restricted   land,    1727. 

minors  subject  to  probate  courts,  1728. 

deeds  and  leases  of  full  bloods,  how  canceled,  1729. 

allotment  contests,   1730. 

death  removes  restrictions,  1731. 

full-blood   deeds,   how  approved,    1731. 

records  transferred  to  counties,   1733. 

Arkansas  statute  adopted  for,   1785. 

removal  of  restrictions  effective,  when,   1789. 

act  for  allotment  of  lands,   1798  to   1816. 

history  of  laws  and  treaties,  1797. 

cede  lands  to  United  States,   1797. 

purchase   "Cherokee   Outlet,"    1797. 

title  to  lands  for,  1797. 

definition  of  terms  of  federal  statute,  1798. 

appraisement  of  lands,  1799. 

allotment  of  lands,   1800. 

homestead.    1800. 

homestead  certificate,  1800. 

penalty  for  unlawful   possession  by,   1801. 
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Cherokee  —  Continued. 

penalty  for  violating  provisions  of  allotment  law,  1800. 

descent  before  allotment,   1801. 

descent  under  Arkansas  Law,   1801. 

reservations  of  land,   1804. 

enrollment  of,  1805. 

enrollment  lists   to  be  forwarded  to  secretary,   1805. 

schools,   1800. 

roads  and  highways,   1807. 

town  site  regulations,   1808. 

appraisement  town  lots,  1808. 

sale  town  lots,   1808. 

patents   to   allotee,    1809. 

patents,  approval,    1809. 

patents,  acceptance  by  allotee,  effect  of,   1809. 

termination  of  tribal  government,  1810. 

collection   of   revenues,    1810. 

funds  of  tribe,  1810. 

jurisdiction  of  court  of  claims,   1811. 

contests  as  to  allotment,  1812. 

selection  of  allotment  for  minors,   1812. 

selection  of  allotment  for  incompetents,   1812. 

allotee  taking  allotment  near  public  institution,   1812. 

leases  for  agriculture  and  grazing,  1814. 

provisions  in  Act  June  20,  1908,  not  to  effect  certain  lands,   1815. 

provisions  for  enforcement  of  Act  of  July  1,  1902,  1816. 

Act  of  July  1,  1902,  1798  to  1816. 

statute  of  descent,   1818. 

intermarried  whites,  descent  of,  1819. 

relief  where  patent  issued  to  wrong  person,  1820. 

improvement,  what  is,  1821. 

marriage  of  minor,  no  termination  of  guardianship,  1822. 

evidence,  1823. 

judicial  notice,  1823. 

restrictions  on  allotment,  1824,  1834. 

allotment  cannot  be  enjoined,   1825. 

validity  of  mortgage,  1827. 

equity  to  determine  validity  of  town  lot,  1828. 

adopted  white,   rights  of,   1830. 

ejectment  by  allotee,   1831. 

ejectment,  certificate  of  allotee  as  evidence  of  title,  1831. 

minor's  sale  of  lands,   1833. 

lease  of  allotment  grazing,   2019,    2022, 

lease  of  allotment  grazing,  term  of.  2019,  '2022. 

lease  of  allotment  grazing,  approval  <>f,  2019. 

lease  of  allotment  minors  and  incompetents,  2021. 
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Cherokee  —  Continued. 

restriction  on  full-blood  lands,  2021. 

restrictions,  removal  of,  2021. 

lease  rules  by  department,  2030,  2035. 

lease  presented  to  district  agent,  2035. 

rules  for  application  for  removal  of  restrictions,  2036. 

sale  of  land  by  district  agent,  2038. 

order  removing  restrictions,  2039. 

order  endorsed  on  deed,   2041. 

forms  for  certificates  and  deeds  for  allotments,  2109,  2110,  2111,  2112. 

Chickasaw  and  Choctaw  — 

rolls   of,   how  made,    1638. 

freedmen  rolls,  how  made,   1638. 

agreement  ratified,  1643. 

agreement,   amendment  to,    1643. 

allotments,  how  made,   1644. 

allotments  to  freedmen,   1644. 

member  on  appraisement  board,  1644. 

value  of  allotment  not  to  include  improvements,  1644. 

restrictions  on  land,    1644. 

leasing  of  allotments,   1644. 

sale  of  lands,  1644. 

controversies  over  allotments,  1644. 

town   sites   in,   1647. 

operation  of  mines  in,   1648. 

jurisdiction  of  courts  in,   1649. 

per  capita  payments  to,   1650. 

settlement  of  leased  district,  1651. 

sale  of  reserved  town  lots,  1701. 

sale  of  residue  of  lands  after  allotment,  1705. 

distribution  of  funds  after  sale,  1706. 

restriction  on   alienation,    1708. 

leases  on  full-blood  land,   1709. 

when  allotted  land  shall  revert  or  escheat,  1710. 

control  of  lands  after  dissolution  of  tribes,   1715. 

tribal  existence  continued,  1716. 

reservations  from  allotment,  1717,  1718. 

sections  56  to  63,  Act  June  1,  1902,  extended  to,  1718. 

removal  of  restrictions,  1722. 

records  conclusive  as  to  blood  and  age,  1724. 

taxation  of  unrestricted  lands,   1726. 

effect  of  attempted  conveyance  of  restricted  land,  1727. 

minors  subject  to  probate  courts,  1728. 

school  warrants  paid  to,  1732. 

treaties  and  laws,   1777. 
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Chickasaw  and  Choctaw  —  Continued. 
lands  combined,  1778. 
allotment  contest,  1779. 

allotment  contest,  power  of  courts  to  enjoin,   1779. 
secretary  of  interior  may  cancel  allotments,  1780. 
descent  before  patent  issues,   1781. 
allotment  certificate   may  be  assigned,   1782. 
tribal  laws  abolished,  1785. 
tribal  courts  abolished,  1785. 
deceased  lands  not  subject  to  debts,  1791. 


Chickasaw 


closing  rolls,  1721. 

removal  of  restrictions,  1722. 

records  conclusive  as  to  blood  and  age,   1722. 

taxation  of  unrestricted  lands,   1726. 

effect   of   attempted   conveyance  of   restricted   land,    1727. 

minors   subject  to   probate   courts,   1728. 

deeds  and  leases  of  full  bloods,  how  canceled,   1729. 

allotment  contests,  1730. 

■death  removes   restrictions,    1731. 

full-blood  deeds,  how  approved,  1731. 

deceased  homesteads,  1731. 

records  transferred  to  counties,  1733. 

statute  of  descent,   1783. 

Arkansas    statutes    adopted    for,    1785. 

tribal   laws  abolished,   1785. 

tribal  courts  abolished,   1785. 

descent  of   ancestral  property,   1787. 

descent  of  nonancestral  property,  1787. 

dower,   1788. 

curtesy,  1788. 

removal  of  restrictions  effective,  when,   1789. 

deceased  lands  not  subject  to  debts,  1791. 

restrictions  on  full-blood  land,  2021. 

restrictions,   removal  of,   2021. 

lease  of  minors  and  incompetents  and  adults,  2021,  2022,  2035. 

lease  rules  by  department,  2030. 

lease  presented  to  district  agent,  2031. 

rules  for  application  for  removal  of  restrictions,  2036. 

sale  of  land  by  district  agent,  2038. 

order  removing  restrictions,  2040. 

order  indorsed  on  deed,  2041. 

forms  for  certificate  and  patents  for  allotments,  2092,  2093,  2094,  2105. 
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Chiefs  — 

provision  for  removal  of,   1695. 

Children  — 

born  after  closing  Creek  rolls,   1666. 

Choctaw  and  Chickasaw  — 

rolls  of,  how  made,    1638. 

freedmen  roll,  how  made,   1638. 

agreement  ratified,  1643. 

agreement,  amendment  to,  1643. 

allotments,  how  made,  1644. 

allotments   to   freedmen,    1644. 

member  of  appraisement  board,  1644. 

value  of  allotments  not  to  include  improvements,   1644. 

restrictions  on  land,  1644. 

leasing  of  allotments,   1644. 

sale  of  lands,  1644. 

controversies  over  allotments,  1644. 

town    sites    in,    1647. 

operation  of  mines  in,  1648. 

jurisdiction  of  courts  in,  1649. 

per  capita  payments  to,  1650. 

settlement   of   leased  district,    1651. 

disposition  of  orphan  lands,  1651. 

sale  of  reserved  town  lots,   1701. 

sale  of   residue  of   land   after   allotment,    1705. 

distribution  of  funds  after  sale,   1706. 

restriction  on  alienation,   1708. 

leases   on    full-blood    land,    1709. 

when  allotted  land  shall  revert  or  escheat,   1710. 

roads  and  highways  in,  1712. 

control  of  land  after  dissolution  of  tribes,  1715. 

tribal  existence  continued,  1716. 

reservations   from   allotment,    1717,    1718. 

sections  56  to  63,  Act  June  1,  1902,  extended  to,  1718. 

removal  of  restrictions,  1722. 

records  conclusive  as  to  blood  and  age,  1724. 

taxation  of  unrestricted  lands,  1726. 

effect  of  attempted  conveyance  of  restricted  land,  1727. 

minors   subject  to  probate  courts,   1728. 

school   warrants   paid  to,   1732. 

treaties   and   laws,    1776. 

lands  combined,  1778. 

allotment  contest,   1779. 

allotment  contest,  power  of  courts  to  enjoin,  1779. 
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Choctaw    and    Chickasaw — Continued. 

secretary  of  interior  may  cancel   allotment,   1780. 

■descent  before  patent  issues,   1781. 

allotment  certificate  may  be  assigned,  1782. 

tribal  laws  abolished,    1785. 

tribal  courts  abolished,  1785. 

deceased  lands  not  subject  to  debts,   1791. 

restrictions  on  surplus,  2120. 

laws  as  to,  2123  note. 

date  of  patents,  2135,  2136. 

homesteads,   2138. 

taxation,   allotted  lands,   2129. 

Choctaws  — 

closing  rolls,  1721. 

removal   of    restrictions,    1722. 

records  conclusive  as  to  blood  and  age,  1724. 

taxation   of  unrestricted   lands,    1726. 

effect  of  attempted  conveyance  of  restricted  land,  1727. 

minors  subject  to  probate  courts,  1728. 

deeds  and  leases  of  full  bloods,  how  canceled,  1729. 

allotment   contests,   1730. 

death  removes  restrictions,   1731. 

full-blood   deeds,  how  approved,    1731. 

records  transferred  to  counties,  . 

statute  of  descent,  1784. 

Arkansas  statutes  adopted  for,  1785. 

tribal  laws  abolished,  1785. 

tribal  courts  abolished,   1785. 

descent  where  death  before  patent  issues,  1786. 

inheritance  of  homestead,  1786. 

descent  of  ancestral  property,   1787. 

descent  of  nonancestral  property,   1787. 

dower,    1788. 

curtesy,    1788. 

removal   of    restrictions   effective,   when,    1789. 

notes  protecting  sale  violating  restrictions  void,   1890. 

deceased  lands  not  subject  to  debts,    ]K!»! 

conveyance  of  deceased  land,  17!>2. 

lease  violating  Atoka  agreement  void,  1794. 

sale  of  full-blood  inherited   land   approved   by  court,   when,    17!I5. 

restrictions  on  full-blood  lands,  2021. 

restrictions  on  full-blood  lands,  removal  <»f.  2021. 

lease  of  minor,  incompetents  and  adults.  2021,  2022. 

lease  rules  by  department,  2030,  2< Ki.">. 

lease  rules  presented  to  district  agent,  2C31. 
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Choctaws  —  Continued. 

rules  for  application  for  removal  of  restrictions,  2036. 
sale  of  land  by  district  agent,  2038,  2039. 
order  removing  restrictions,  2040. 
order  indorsed  on  deed,  2041. 

forms  for  deeds  and  certificates  of  allotment,  2092,  2093,   2095,  2104, 
2105. 

Churches  — 

reservation  of  lands  for,  1632,  1644. 

for  Creek  country,  1659. 

reservation    of    Seminole   lands    for,    1852. 

Cities  and  towns  — 

Arkansas  laws  to  apply  to,  1633,  1635. 

provision  for   sites,    1635. 

elections    in,    1635. 

how  governed,  1635. 

commission  for,  1635. 

parks   and  cemeteries,  for,   1635. 

may  issue  bonds  in  Creek  Nation,  1663. 

public  improvements  in,  1714. 

assessments  in,  1714. 

Citizenship  — 

how  determined  as  between  tribes,   1638. 
in  one  tribe  only,  1638. 

Citizen  — 

allotee  becomes,  1911. 

Civil   action  — 

Indian  tribe  may  be  made  party  in,  1628. 
service  on  governor  or  chief  of  tribe,  1628. 

Clarksville  — 

survey  of,  1660. 

Coal  — 

provision  for  leases  under  Curtis  Act,  1634. 
penalties  for  taking  royalties,   1636. 
reserved  for  tribes,   1644. 
lands  reserved,   1702. 
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Codicil  — 631,  651. 

College  and  school  lands  — 
proceeds  of,  1445. 

Colleges  — 

In  Creek  Nation,   1659. 

Commissioners  — 

in  partition  may  take  evidence,  1259. 
duties  of  in  partition,  1215,  1257,  1259. 
report  of  in  partition,  1260. 
fees  of  in  partition,   1216. 
oath  of  in  partition,  1218. 
report  of   in   partition,    1219. 

Commission  for  town  sites  — 

how  selected,  1635. 
their  duties,  1635. 

Commission — Dawes  — 

powers  and  authority,  1638. 

jurisdiction  as  to  allotment  contests,  1676. 

to  allot  Indians,   1632. 

to   make   Cherokee   roll,    1638. 

to   make   freedmen   roll,   1638. 

to  make  Choctaw  and  Chickasaw  roll,  1638. 

to  make  Creek  freedmen  roll,   1638. 

to  locate  Indian  inspector,  1642. 

appraisement   of    Creek   lands,    1653. 

to  make   allotments  to  Creeks,    1653. 

patent  deeds  to  be  recorded  by,  1661,  1694. 

judicial   powers   of,    1764. 

to  determine  rights  of  Mississippi  Choctaws,   1785. 

appraisement  of  Cherokee  lands,   1798,  1800. 

allot  Cherokee  lands,    1800. 

duties   as    to    Cherokee    enrollment,    1805. 

relief  where  patent  issued   to  wrong   person,   1820. 

not  subject  to  review,  when,  1820. 

allot  Seminole  lands,   1847. 

creation  of,   1862. 

duties,  distribution  of  land,  1863,  1865. 

trial  of  citizenship,   1866. 

rolls,    1808. 

rolle,    where    filed,    1868. 
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Commission  —  Dawes  —  Continued. 
rolls,    penalty    to,    1873. 
report  to  Congress  of  leases,   1868. 
completion   of  rolls,    1869. 
appeals    citizenship    cases,    1870. 
duties    as    to   Mississippi    Choctaws,    1872. 
Creek   children   to   be   added   by,    1874. 
continuance  of   authority,   1875. 
application   for   enrollment,    1876. 
closing  Choctaw,   1877. 
closing  Creek,   1878. 
closing  Seminole,   1879. 
record  tribal  rolls,   1880. 
record,   punishment   for  copying,    1880. 
enrollment,  Mississippi   Choctaw,   1880. 
records   of    deeds,    1881. 

Commissioner  to  Five   Tribes  — 

See  Dawes  Commission. 

to    hear   proofs   of   Mississippi    Choctaw   heirs,    1710. 

duties  in  supplying  lost  records,  1612. 

special  in  supplying  lost  records,   1614. 

Commissioner    of   L.and    Office  — 

may  not  cancel  final  certificate  of  entry,  1780  note. 

Constitutional  — 

law  as  to  finality  of  rolls  as  to  blood  and  age,  1297. 
removal  of  restrictions,  1739. 
power  to  abrogate  treaty,  1739. 
Act  of  July   1,  1898. 

Constitution  — 

as  to  jurisdiction  of  courts,  4,  8. 

provision  as  to  service  of  summons  on  foreign  corporation,  47. 

provision  as  to  purchase  and  sale  of  real  estate,  2139. 

Construction  — 

of  federal  laws,  1736. 

general  rule  reversed,  when,  1737. 

Construction    of    will  — 

intention  governs,  658,  704. 

will   excludes   all  oral  declarations,   659. 
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Construction  of  will  —  Continued, 
rules  of,  660,  666. 

instruments  construed  together,   661. 
irreconcilable    facts,    662. 
devise  not  affected  by  inaccuracies,  663. 
ambiguities    explained,    664. 
word's  in  their  ordinary  sense,  665. 
validity  of   will   proved,   067. 
technical  words,  668. 
words  of  inheritance,    669. 
device  in  general  terms,  670. 
residue  of  realty,  671. 
residue  of  personalty,  672. 
effect  of  certain  terms,  673. 
words   of    donation,    674. 
possession  postponed,  675. 
class  includes  all,  676. 
concession,  677. 
unborn  child,  678. 
imperfect  description,   679. 

Contempt  — 

what  is,   1638. 

Contest  — 

for  membership  in  tribes,  1629. 

for   possession  of  property,    1629. 

for   allotments,    1632. 

appeals  under,   1632. 

For  allotments,  Five  Tribes,   1730. 

courts  of  equity  to  grant  relief  in,  1763,  1774. 

selection,  Cherokee  allotments,   1812. 

Contracts  — 

decedent's  interest  in  land  contract  subject  to  sale  to  pay  debts,  250. 
sale  subject  to   payments,  251. 

purchase  of  decedent's  interest  in  land  contract — bond,  252. 
confirmation   of   sale  of   decedent's    interest    in    land    contract,   253. 
for  land  of   Choctaws  and  Chickasaws  void,    1644. 

Conveyances  — 

who  may  convey  real   estate,   385. 
witnesses  to,   386. 
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Conveyances  —  Continued. 

attorney  in  fact  may  make,  387. 

must  be  in  writing,  388. 

of  homestead,  388,  389. 

who  may  not  deny  validity  of,  391. 

execution   of   by    sheriff,    392. 

meaning   of   terms,   394. 

valid  as  against  third  persons,  395. 

notice  of,  395. 

deemed   mortgage,   396. 

separate  instruments  of,  construed  together,  397. 

innocent  purchaser   taking,  398. 

an  assignment,   399. 

by  quitclaim  deed,   400. 

by  warranty   deed,   401. 

by  power  of  attorney,  402. 

entitled   to   record,   406. 

duty  of  register  of   deeds  as  to,   407. 

may  be  used  in  evidence,   408. 

of  corporation  by  attorney,  410,  411. 

void  for  want  of  consideration,  412. 

of  an   estate   in  fee  simple,   413. 

to    take    effect    in   future,    416. 

acknowledgment  of,  419. 

form  for  acknowledgment,  419. 

acknowledgment   taken  before   whom,    418. 

acknowledgments  legalized  by  statute,  418. 

form   for  warranty   deed,   420. 

difference  between  quitclaim  deed  and  warranty  deed,  421. 

by  corporation,  422,   423,   425. 

acknowledgment  of  corporation   deed,   424. 

form  for  deed  conveying  life  estate,  426. 

form  for  conveying  remainder,  427. 

form  for  by  life  tenant,  428. 

form  for  power  of  attorney,  429. 

form  for  petition  for   breach  of  covenant  of   seizin,   430. 

form  for  breach    of    covenants    against    incumbrance,    431. 

specific   performance  of,  432,   462. 

procedure  for  specific  performance  as  to,  470. 

law  and  procedure  for  cancellation  of,  471   to  482. 

reformation  of  instruments,  483  to  503. 

forms  of  procedure,  495  to  503. 

in   fraud  of  creditors,   504   to   516. 

procedure  as  to  conveyances  in  fraud  of  creditors,  512  to  516. 
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Conveyance  — 

by  allotee  before  patent,  1750. 

Convict  — 

allotment,  how  selected  for  Choctaws  and  Chickasaws,  1644. 
allotment,  how   selected   for   Creeks,   1653. 
homestead,   how   selected   for  Creeks,    1685. 

Corporations  — 

assessments   for   improvements,    1714. 

may  own  what  real  estate,  2140. 

must  dispose  of,  2141. 

file  list  of  land,  2142. 

tax,  2143. 

domestic,   how   served  with   summons,   46,  50. 

foreign,  how  served  with  summons,  47,  50. 

foreign  must  file  charter,  when,  48. 

foreign  must  appoint  resident  agent,  48. 

foreign,  may  be  served  on  secretary  of  state,  49. 

Connty   Conrt — 

issues   and  parties,   270. 

approval  of  deed  for  inherited  full-blood  land,   1888. 

procedure  for  approval  of  deed  for  inherited  full-blood  land,   1889  to 

1892. 
power  to  determine  heirship,  2138. 
to  determine  interest   in  estate,  2138. 

Counterclaim  —  110. 

Connty  Attorney  — 

duty  as  to  lost  records,   1602. 

Courts  — 

tribal,    abolished,    1642. 

tribal,  not  enforced   in  United  States  courts,   1642. 

causes    transferred,    1642. 

jurisdiction  as  to  mines,  1649. 

jurisdiction  as  to  validity  of  town  lots,  1828. 

may  not  enjoin,   1825. 

jurisdiction  for  Seminoles,   1855. 

Courthouses  — 

in  Creek  Nation,  1659. 
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Covenant  — 

tax  exemption   in   allotment   deed,   2130. 
tax  exemption  runs  with  land,   2130. 

Coweta  — 

survey  of,  1660. 

Creek   agreement  — 

original,    1652    to    1671. 
supplemental,    1672   to    16S9. 
definition  of  terms   in,    1652. 
allotment  plan,  1653. 
repeal  of  Section  24,   1683. 
amendment  of  Section  8,  1688. 

Creek  supplemental  agreement  — 

preamble  to,   1672. 

definition   of   terms   under,    1673. 

amends  original,   1674,   1675. 

selection  of   allotments,   1676. 

Arkansas  law  of  descent  adopted,  1677. 

children  entitled  to  enrollment,  1678. 

heirs  of  child  dying  since  May  25,  1901,  1678. 

roads  and  highways  under,   1679. 

amendment   of    Section   8,   Original   Agreement,   1688. 

provision  for  enforcement  of,   16S9. 

Creeks  — 

lease  of  allotments,  1669,  1686. 

sale  of  timber,  1669. 

maintenance  of  schools,   1670. 

enforcement  of  agreement,  1671. 

allotment  contests,  1676. 

Arkansas  law  of   descent  adopted,   1677. 

funds  not  needed  for  equalization,  how  paid,  1682. 

repeal  of  Section  24,  Original  Agreement,  1683. 

restrictions   on   alienation,    1684,    1685,    1708. 

descent   of   homesteads,    1685. 

sale   of    residue   of   lands    after    allotment,    1705. 

distribution  of  funds  after  sale,   1706. 

leases  on  full-blood  land,   1709. 

when  allotted  land  shall  revert  or  escheat,  1710. 

roads  and  highways  in,   1712. 

control  of  lands  after   dissolution  of  tribe,   1715. 

tribal  existence  continued,  1716. 
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Creeks  —  Continued. 
closing  rolls,    1721. 
freedmen  roll  confirmed,   1638. 
Original  Agreement,  1652  to  1671. 
restriction  on  alienation,   1653. 
homesteads,    1653. 
allotment  equalization,   1655. 
town  site  provision,  1657. 

rights  of  persons  in  possession  of  town  lots,  1658. 
appraisement  of  town  lots,   1658. 
location  of  schools,    1659. 
location   of   courthouses,    1659. 
location  of  jails,   1659. 
location  of  colleges,   1659. 
location  of  churches,   1659. 
location    of    cemeteries,    1659. 
reservation  of  lands  for  schools,   etc.,   1662. 
loyal   Creek   claims,    1664. 
self-emigration  claims,  1664. 
lien  for  deferred  payments,   Creek  lands,   1667. 
Seminoles   in    Creek   Nation,    1668   note. 
allotment   contests,    1730. 
death   removes   restrictions,    1731. 
full-blood  deeds,  how  approved,  1731. 
deceased   homesteads,    1731. 
records  transferred  to  counties,   1733. 
Arkansas  law  of  descent  applied,   1741. 
law  of  descent,  1742. 
descent  changed   to  Arkansas,   1743. 
descent  changed  to  Oklahoma,  1744. 
patent  to  Creek  Nation,   1745. 
origin  of  Creek   freedmen,   1747. 
origin  of  title  to   land  of  Creek   freedmen,   1747. 
descent   where   death    before   patent   issues,    1748. 
allotee's   inception  of  title,   1749. 
conveyance  of  land  before   patent,    1750. 
enrollment  of  freedmen,   1751. 
statute  of  descent,   1752. 
statute  of  descent  construed,  1752. 
customs   as  to  descent,    1753. 

Supreme   Court  rulings  of,   to  be   followed,    1754. 

special    instances    of    descent    of,    1753,    1754,    1755,    1756,    1757,    175S. 
allotment   brought   within   town    limits.    1 T < » * » - 
improvement  contests,    1767. 
Arkansas    statutes   adopted    for,    1786. 
removal  of  restrictions,  effective  when.  1789. 
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Creeks  —  Continued. 

cession  of  lands  to  Seminoles,  1838. 

lease  for   nonmineral   purposes,   2020. 

lease  for  term,  2020. 

lease,   approval   of,   2020. 

restriction  on   full -blood   land,  2020. 

restrictions,  removal,  2020. 

lease  of  minors  and   incompetents,   2021. 

lease  rules  by  department,  2030,  2035. 

lease  presented  to  district  agent,  2031. 

sale  of  land  by  district  agent,  2038,  2039. 

order  removing  restrictions,  2040. 

order  endorsed  on  deed,  2041. 

forms  for  certificates  and  deeds  for  allotments,  2113,  2114,  2115,  2116* 

2117,  2118. 
inalienability  of  minor  land,  2136. 

Creek  f reedmau  — 

restrictions  as  to,  2120. 
estoppel,  2120. 

Creek  homestead  — 

alienation   of,   2124. 

opinion  of   assistant   attorney  general,   2124. 

Creek  Nation  — 

its  court  rulings  to  be  followed,  1754. 

Curtesy  — 

abolished,    518. 

estate  defined,  613a. 

general  discussion  of  subject,   613a. 

Choctaw  and  Chickasaw,   1788. 

Curtis  Act  — 1627   to   1651. 

definition    of    terms    under,    1627. 
civil  actions  provided  for  in,   1629. 
contest  for   membership   in,    1629. 
statute  of  limitations,   1631. 
roll   of   citizens,    1632. 
restrictions  under,   1632. 

Customs  — 

Creek,  as  to  descent,  1753. 
Creek,  as  to  marriage,  1753. 
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D 

Deceased  — 

Indian's  land,  how  sold,   1711. 

Decree  — 

ordering  conveyance,   98. 

to  operate  as  conveyance,  98. 

Deeds  — 

see  Conveyances,  385. 

see  Patents. 

on  full-blood  lands,  how  canceled,   1729. 

Definition  — 

real   estate,  . 

descent,  519. 
distribution,  519. 

Delawares  — 

lands  to  be  segregated,  1641. 
rights,    how    determined,    1641. 
allotments  to,   1803. 

Departmental  rules,  regulations   and   forms  — 

rules  as  to  leases,  2030,  2031,  2036. 

rules  as  to  mineral  leases,  2032,  2036. 

rules  as  to  mineral  leases,  Seminole  lands,  2033. 

amendment   to    regulations   of   April    20,    1908,   2034. 

rules  for  application  of  removal  of  restrictions,  2036. 

duties  of  district  agents,  removal  of  restrictions,  2037. 

procedure   for  sale  of   lands   by   district  agent,   2038,  2039. 

form  for  order  removing  restrictions,  2040. 

indorsement  of  order  on  deed,  2041. 

disbursement  of  funds  from  sale  of  land,  2042. 

department  oil   and  gas  lease,  2043. 

corporation  oil   and  gas  lease,  2044. 

procedure   for  oil   and  f^is   lease  by  minor,   2045. 

bond  to  be  furnished  by  lessees,  2046. 

royalties  on  oil   and   jlms   leases,   2047,   204S. 

loyalties  on  coal  and  aspbaltnm  leases,  2049. 

royalties  on  otber  minerals,  2050,  2051. 

bonus   oil    and    gas,    2052. 

requirements  to  operation  oil  and  ^as,  2053. 
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Departmental  rules,  regulations  and  forms  —  Continued. 
assignment  of  oil  and  gas  leases,  2054. 
cancellation  of  leases,   2055. 
departmental    forms,   2056. 

procedure   where   restrictions   have   or   may   be   removed,   2057. 
procedure   for   grazing  leases,   2058. 
procedure  for  agricultural  leases,   2058. 

Departmental    forms  — 

for  order   removing   restrictions,   2059,   2060. 

for  application   for  removal  of   restrictions,   2062. 

for  oil  and  gas  mining  lease,  selected  for  allotment,  2063. 

for  application  for  approval  of  oil  and  gas  mining  lease,  2064. 

for  bond,  2065. 

for  affidavit  of  Indian  lessor  and  lessee,  proof  of  bonus  and  no  develop- 
ment, 2065. 

for  evidence  showing  authority  of  officers  to  execute  lease,  bonds  and 
papers,   2067. 

for  proof  of  heirship,  2068. 

for  assignment  of  oil  and  gas  lease,  2069. 

for  bond,  2070,  2071. 

for  stipulation  increasing  oil  royalty  and  extending  term  of  lease, 
2072. 

for  stipulation  increasing  oil  royalty  and  canceling  regulation  of 
October  14,  1907,  2073. 

form  for   lessor's   consent   to   extension  of  time,   2074. 

for  application  of  mineral  lease,  other  than  for  gas  or  oil, 

2075. 

for  coal  and  asphaltum  lease,  Nation,   2076. 

for  agricultural    lease,    Nation,    2077. 

for  grazing  lease,  Nation,  2078. 

for  surety  of  lease,  2079. 

form  for   allotment  certificate — Chickasaw  Nation,   20S6. 

form  for  homestead  certificate — Chickasaw  Nation,  2089. 

form  for  allotment    certificate — minor    Mississippi    Choctaw,    20S8. 

form  for  homestead    certificate — minor    Mississippi    Choctaw,    2089. 

form  for  allotment   certificate — freedman — Chickasaw   Nation,    2090. 

form  for  designation    of    identified   Mississippi    Choctaw,    2091. 

form  for  homestead  certificate — Choctaw  and  Chickasaw  nations,  2092. 

form  for  allotment  certificate — Choctaw  and  Chickasaw  nations,  2093. 

form  for  homestead  patent — Choctaw  and  Chickasaw  nations,   2094. 

form  for  allotment   patent — Choctaw   and   Chickasaw  nations,   2095. 

form  for  homestead    designation — Mississippi    Choctaw.    2096. 

form  for  allotment  designation — Mississippi  Choctaw,  2097. 

form  for  homestead  certificate — Mississippi  Choctaw,  2098. 

form  for  allotment  certificate — Mississippi  Choctaw,  2099. 
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Departmental  forms  —  Continued. 

form  for  homestead   certificate — minor  Mississippi    Choctaw,   2100. 

form  for  allotment  certificate — minor  Mississippi  Choctaw,  2101. 

form  for  homestead    patent — Mississippi    Choctaw,    2102. 

form  for  allotment  patent — Mississippi  Choctaw,  2103. 

form  for  allotment  certificate — Choctaw  Nation,  2104. 

form  for  allotment   patent — Choctaw   and   Chickasaw   freedmen,    2105. 

form  for  certificate  for   deceased   Seminole   allotee,   2106. 

form  for  certificate  of  homestead  designation — Seminole  Nation,  2107. 

form  for  new-born  certificate — Seminole  Nation,  2108. 

form  for  certificate   of    homestead    allotment — Cherokee   Nation,    2109. 

form  for  certificate  of  allotment — 'Cherokee  Nation,  2110. 

form  for  homestead  deed — Cherokee  Nation,  2111. 

form  for  allotment   deed — Cherokee   Nation,    2112. 

form  for  certificate  of  selection  by  heirs — Creek  Nation,   2113. 

form  for  homestead   certificate — Creek  Nation,  2114. 

form  for  certificate  of  allotment — Creek  Nation,  2115. 

form  for  certificate  of  allotment,  new  born — Creek  Nation,  2116. 

form  for  homestead  deed — Creek  Nation,  2117. 

form  for  allotment  deed — Creek  Nation,  2118. 

Descent  — 

where  allotment  selected  before  Creek  agreement,  1757. 

special  instances  for  Creeks  under  Arkansas  law,  1759. 

where  death  before  patent  issues,   1781. 

of  Chickasaw  Nation,   1783. 

of  Choctaw  Nation,   1784. 

where  death  before  patent  issues,  Choctaw,  1780. 

of  ancestral   property,   Choctaw   and  Chickasaw,   1787. 

of  nonancestral    property,   Choctaw   and   Chickasaw,    1787. 

Cherokee  before  allotment,   1801. 

Cherokee  under  Arkansas  statute,  1801. 

Cherokee   statute   of,    1818. 

Cherokee   intermarried  whites,   1819,   1820. 

Seminoles,    1842. 

Seminoles,    Arkansas   law,    1842,    1843. 

dower  and  curtesy,  Seminole-,    1845. 

other  than  Five  Tribes,  1810. 

of  property  of  Creek  citizen  dying  before  allotment,   1666. 

of  properly  of  (reek  child  dying  after  July  I,  L900,  1666. 

Arkansas   law   of.   adopted    for   (reeks.    1677. 
of  child  dying  since  May  25,   1909,   1078. 
of  Creek   homestead,    1685. 

Arkans.-is   law   ;is   to   Creeks,    1711. 
Creek  law  as  to,   1742. 
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Descent  —  Continued. 

Creek  law  changed  to  Arkansas  law,  1743. 

Creek  law  changed  to  Oklahoma  law,  1744. 

where  Creek   dies  before  patent  issues,   1748. 

Creek  statute  of,  1752. 

Creek  statute  construed,  1752. 

nearest  relation  defined,   1753. 

heir   defined,    1753. 

Creek  statute  discussed,   1755. 

noncitizen  husband  of  Creek  freedman,  1756. 

where  husband  murders  wife,  1756. 

special  instances  of  under  Creek  law,  1756,  1757,  1758. 

Descent  and  distribution  — 

Discussion  of  law  of,  517. 

dower  abolished,  518. 

curtesy  abolished,  518. 

Oklahoma  statutes  of,  518,  et  seq. 

definition  of  terms,  519. 

proper  persons  to  take  by,  520. 

what    property   passes   to   heirs,   521. 

illegitimate  child,   522. 

from  illegitimate  child,  523. 

degrees  of  kindred,  524. 

lineal  and  collateral,  525. 

lines  ascending  and  descending,  526. 

direct  line,  527. 

degrees   in  direct  line,  527. 

degrees  in  collateral,  528. 

half  blood,   529. 

advancement,  530. 

advancement,   excess  not  refunded,   531. 

advancement  deferred,  532,  533. 

death  before   receipt  of,   534. 

by  representation,  535. 

of  aliens,  536. 

escheat,  537,  550. 

subject  to  debts,  538. 

to  wife  and  children,  539. 

when  decedent  married  more  than  once,  540. 

decedent  leaving  no  wife  or  children,  541. 

decedent  leaves  no  issue,   542. 

joint  earnings  of  husband  and  wife,  543. 

no  issue,   no  husband,   no  wife,   no   mother,   no   sister,   544,   545,   546. 

issue  of  child  or  descendants  of  child,  548,  549. 
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Descent  and  distribution  —  Continued. 
under  Arkansas  statute,  552,  et  seq. 

children,   552. 

no   children   nor   descendants,   553. 
Arkansas   statute,   construction   of,   554. 

Kelly  v.  McGuire,  554. 

ancestral  lands,  554,  561. 

nonancestral  lands,  554,  561. 

history  of  Creek  Indians  as   to,   554. 

posthumous  children,  555. 

illegitimate   children,   556. 

void  marriage,   557. 

ancestor  alien,  55S. 

estate  to  go  to  husband  or  wife,  559. 

by  per  capita  or  per  stirpes,  560. 

where    default    of   father    or   mother,    562. 

when  to  go  as  to  common  law,  564. 

half  bloods,  563. 

law  where  property  situate  to  govern,  565. 

construction  of  statute,  566. 

adopted  heir,  507. 

advancement,  568. 
Five   Civilized   Tribes,   551. 

Devise  — 

of  real  property  passes  entire  estate,  when,  669. 

in   general    terms,    670. 

of  residue  of  real  estate,   671. 

of    residue    of    personal    property,    672. 

of  one  dead,  682. 

to  more  than  one  person,  689. 

bona  fide   purchaser's   rights  not   impaired   by   devise,   698. 

District  agents  — 

location  of,   2024. 

duties  of,  2025. 

office  hours,  2026. 

tint  iee  as  to  records,  2027. 

copies  of  reports  of,  2028. 

application  for  removal  of  restrictions,  2029. 

sale  of  lands  by,  2037  to  2042. 

Divorce  — 

see  Mabkiage  and  Divorce. 
Creek  Nation,  2132. 
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Domicile  — 

as  to  wills,  634. 


Dower  and  assignment  thereof  — 

abolished  in   Oklahoma,  518. 

Arkansas   statute,   569  to  613. 

estate  of,  569. 

widow  of  alien,  570. 

exchange  of   land,   571. 

mortgage,  effect  of,  572,  573,  574,  575. 

divorce,  576. 

deed   in  lieu  of,  577,  578. 

bar  of  dower,   578. 

election,  580. 

provision  in  lieu  of  dower,  581,  582. 

jointure,  581,  582. 

may  tarry  in  mansion  house,  583. 

commissioners  to  appraise  dower,  584,  599. 

where  no  children,  585. 

descends,  how,  586. 

devise   in   lieu   of,   587. 

election,  588. 

repeal  of  certain  laws,  590. 

lands  sold  by  husband,  591. 

heirs  to  assign,  592. 

form   for  proceedings,  to  assign,  593,  594. 

service  of  summons,  595. 

verification  of  pleadings,  596. 

defense  in,  597,  598. 

report  of  commissioners,  600,  601. 

order  where  lands  cannot  be  divided,  602. 

widow  may  reserve  and  defend  possession,  - 

alienation  by  heir  not  to  affect  dower,  604. 

dower  in  crop,  605. 

costs  in,  606. 

forms  of  procedure  in,  607  to  613. 


Dower  — 

Choctaw  and  Chickasaw.  1788. 
abolished  in  Oklahoma,  517. 
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E 
Ejectment  — 

old  action  of,  1111. 

instances  of,    1112. 

for  part  of  land,  1113. 

for  breach  of  condition  in  deed,  1114. 

will  not  lie  for  oil  and  gas  lease,  1115. 

plaintiff  must  recover  on  own  title,  1116. 

on  possessory  title,  1117. 

legal  and  equitable  action  in,   1118. 

statutory  action,  1119. 

action  by  one   not   in   possession,   1119. 

ejectment,  rents  and  profits  and  partition  joined,   1120. 

joinable  with   partition,    1121. 

against,  executors  and  administrators,  1122. 

limitation  of  action  against  executors  and  administrators,  1123    1124 

1125. 
allegations  of  petition  in,  1126. 
.    allegations  of  answer,    1127. 
allegations  of  answer   of  cotenant,    1128. 
rents  and  profits,   1129. 
general  demand,   1130. 
cross-petition,   1131. 
disclaimer,    1132. 

prior  deed  may  not  be  contested,   1133. 
special  law  must  be  alleged  and  proved,  1134. 
words,  covenant  or  description,  1135. 
for  town  lot,   1136. 

defendant  may  not  deny  his  grantor's   title,   1137. 
limitation  of  actions,  1138,  1141. 
disability,    1139. 

new  action  after  reversal,   1140. 
proof  in  adverse  possession,  1142. 
burden  of  proof,   1143. 
verdict,  1144. 
one  trial,    1145. 
restitution,  1146. 
judgment,   1147. 
costs,    1148. 
champerty,  1149. 
form   for  petition,   1150. 
form  for  petition  for,  and  damages,  1154. 
form   for  answer,   1151. 
form  for  answer,    genera]    denial,    1155. 
form  for  motion  for  new  trial,   1152. 
form  for  judgment  overruling   motion    for    new    trial,    11").'!. 
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Ejectment  —  Continued. 

form  for  judgment  on  verdict,  . 

form  for  instructions   to  jury,   1157. 

forms  for,  1150  to  1162. 

allotment  certificate  sufficient  to  maintain,   1793. 

Elections  — 

in  towns  and  cities,  1635. 

Electric  — 

power  and  light,   1713. 

Eminent    domain  — 

for  public  utilities,  1713. 

not  affected   by  restriction  of  alienation,   1722. 

right  of  way  in  Choctaw  and'  Chickasaw  nations,  1646. 

Enabling  act  — 

as  to  Indian  and  his  lands,  1738. 

Enrollment  — 

see  Rolls  of  Citizenship. 

Equalization  of  CTeek  allotments  —  1655,  1691. 

Escheat  — 

when  allotted  land  shall,  . 

Evidence  — 

certificate,  evidence  of  title  in  ejectment,  1821. 

in  ejectment,    1274. 

proof  of  title  in  ejectment,   1275. 

title  immaterial,  when,   1276. 

degree  of  proof  in  ejectment,   1277. 

deed  not  in  chain  of  title,   1278. 

void  description,    1278. 

deed  improperly  executed,  1279. 

authentication  of  deeds,   1280. 

what  deed  may  be  introduced  in,   1281. 

record  of  instrument  introduced,  when,  1282. 

deed  not  in  possession  or  control  of  party,  1283. 

old  records  in  register  of  deed's  office,   1284. 

transcribed  records,   1285., 
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Evidence  —  Continued. 

certified  copies  of  records,  when,  1286. 

copies  of  foreign  court  records,   1287. 

exemplified  copies  of  government  books,    1288. 

receipts  from  register  of  land's  office,   12S(J. 

copies  from  register  of  land's  office,  1290. 

admission  of  deed,   1291,    1292. 

copy  of  deed  demanded,  when,   1293. 

of  births,   1294. 

of  deaths,   1294. 

of  marriage,   1294. 

of  customs  as  to  marriage  in  Creek  Nation,  2132. 

Executions  — 

statutes  similar  to  Kansas  and  Ohio,  131. 

praecipe  for,   132. 

nature  and  kinds,  133. 

defined,   133. 

venditioni  exponas,   133. 

property  subject  to,   134. 

property  bound  under  from  what  time,  135,  137. 

personalty  to  be  first  sold,   137,   139. 

sales  under  for  cash,   137. 

priority  where  several  levies,  138. 

indorsement  on  writ,   138. 

order  of  service  of  writs,   138. 

officer  may  require  bond  before  levy,  140. 

may  return  property  to  owner,    141. 

sales    under,    142. 

notice  to  be  given  in  sales,   142. 

further   levy   under,    143. 

appraisement  under,  144. 

qualification   of   appraisers,    144. 

proceeds  of  sale  under,  103. 

effect  of  reversal  of  judgment,    104. 

lien  of  expires,   105. 

lien   on   mandate   from   Supreme   Court,   105. 

reappraisement,  105. 

time  for  return  of,  100. 

fee  of  appraisers,  167. 

failure    of    appraisers    to    act,    107. 

may  issue  to  another  county,   168. 

mailed  when,    169. 

money  collected  under,  mailed   when,   170. 

contribution  under,  173. 
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Executions  —  Continued. 

equitable   interest   in    lands    sold    under,    174. 

must  conform  to  judgment,   177. 

how  issued,  180. 

view  of  premises   by   appraisers,    144,    145. 

return  of  appraisers,   146,   149. 

appraisers  return  controverted,  when,  146,  147. 

sales  under  without  appraisement,  when,   148. 

land  sold  for  not  less  than  two-thirds  appraised  value,  150. 

certain  instances  when  land   sold   without  appraisement,   150,   151. 

notice  of  sale  under,   151. 

sheriff's  return  of,   153. 

confirmation  of  sale  under,  154. 

objections  to  confirmation  of  sale  under,  155. 

irregularities,  how  corrected,  156. 

sheriff's  deed  under,   157,   162. 

printer's  fees  in  sale  under,   158. 

place  of  sale  under,   159. 

appraiser  may  not  purchase,   159. 

alias  execution,   160. 

several  executions,  161. 

creditors  may  direct  levies  under,   161. 

forms   for   procedure   under,    183,    and  following. 

Executors  — 

see  Administrators. 

petition  to  probate  will  by,  718. 

held  to  renounce  letters  under  will,  720. 

citation   in   action   to   revoke  probate  of  will,  739. 

revocation   removes  executor,   742. 

court  appoints,  752. 

persons  compelled  to  serve,   753. 

who   may  object   to   appointment,   754. 

of  executor  authorized  to  administer  estate,  755. 

qualified  to  act  during   minority  of  executor,  756. 

qualified  to  act  during  absence  of  executor,  756. 

coexecutor  may  act  for  all,    757. 

form   of   letters   for,    759. 

letters  of  to  be  signed  under  seal  of  judge,  761. 

Executors   and   administrators  — 

actions  to  recover  possession  of  real  estate,  1122. 
actions  by  or  against,  to  recover  real  estate,   1124,   1125. 
limitations  of  actions  by,  to  recover  real  estate,  1123. 
'recovery  of  rents,  972. 
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Executors  — 

unnamed  under  will,  705. 
authority  to  appoint  under  will,  706. 
power  of  under  will  begins  when,  707. 
limitations  of  power  under  will,   708. 


Forcible  entry  and  detention  — 

history  of  subject,  801. 

a  misdemeanor,  802. 

brought  in  what  court,  803. 

the  notice  to  quit,  804. 

notice,  how  served,  804. 

proof  of  service  of  notice,  805. 

three  days'  notice,  806. 

restitution  in,  807. 

jurisdiction  in,  808. 

the  action  of  will  not  try  title,  809. 

holder  of  valid  title  by  force  evicted,  810. 

complaint  in,  811. 

defendant   need   not  answer,   812. 

summons  in,  813. 

service  of  summons,  814. 

trial,  if  defendant  fails  to  appear,  815. 

continuance,  816. 

measure  of  damages  in,  817. 

trial  and  judgment,  818. 

trial  and  verdict,   819. 

exceptions,  820. 

appeal,  821. 

statutory   form  for  execution,   822. 

stay  of  proceedings,  823. 

form  for  notice  to  vacate,  824. 

form  for  complaints,    825,    826,    827,    828. 

form  for  summons   and   return   thereof,   829. 

affidavit  for  continuance,  830. 

jury  venire  and  officer's  return  of,  831. 

form  for  verdict  for   plaintiff,  832. 

form  for  judgment   for   defendant,   833. 

form  for  judgment  on   verdict,    834. 

form  for  writ  of  restitution,  835. 

Foreclosure  — 

attorney's  lion,  339. 
procedure,  301   to  371. 
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Forms  —  Affidavit  —  Oath.  — 

form  for  oath  of  appraisers,    195,   202,   211,  331,  365,   876,  894,   1584. 

form  for  affidavit  as  to  sanity  of  party,  188. 

form  for  affidavit  to   petition  for  appointment  of  guardian,  884. 

form  for  oath  of  guardian,   887. 

form  for  oath  of  surety,   888. 

form  for  oath  to  inventory  and  appraisement,  891. 

form  for  affidavit   for   posting  notices,   909,   911,   922. 

form  for  affidavit  of  service  of  notice  by  landlord,  1008. 

form  for  oath  of  commissioners   in   partition,   1236,    1267. 

Forms  —  Answers  — 

form  for  answer  by  heirs  in  assignment  of  dower,  609. 

form  for  answer  in  ejectment,   1151,  1154. 

form  for  answer  of  guardian  ad  litem,  sale  of  real  estate,  189. 

form  for  answer  and  cross-petition  sale  of  real  estate  under  execution, 

207,  208,  209. 
form  for  answer  confessing  judgment,    129. 
form  for  answer  foreclosing  mechanic's  lien,   1039. 
form  for  answer  in  partition,   1232,   1233. 
form  for  answer  in  action  to  quiet  title,  1188. 

Forms  —  Attorney's  lien  foreclosure  — 

form  for  the  petition,   361. 

form  for  decree  foreclosing  lien  for  fees,  362. 

form  for  order  of  sale  from  clerk  to  sheriff,  363. 

form  for  appraisement,  364. 

form  for  oath  of  appraisers,  365. 

form  for  publication  of  notice  of  sale  by  sheriff,  367. 

form  for  proof   of    publication   of   notice   of   sale,   368. 

form  for  sheriff's  return  of  his  proceedings,  369. 

form  for  confirmation  of  sale,  370. 

form  for  deed  from  sheriff  to  purchaser,  371. 

Forms  —  Administrator's  sale  of  real  estate  — 

form  for  petition,   271. 

form  for  hearing  petition,  272. 

form  for  notice  of  hearing,   273. 

form  for  proof   of    posting    notices,    273. 

form  for  proof  of  mailing  notice,   273. 

form  for  proof  publication  of  notice  of  hearing  petition,  274. 

form  for  decree   of    sale,    275. 

form  for  appointment   of   appraisers,   276. 

form  for  report  of  sale,  277. 

form  for  order  for  hearing  return  of   sale  of  real  estate,   279. 
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Forms  —  Administrator's  sale  of  real  estate  —  Continued. 

form  for  notice  for  hearing  return  of  sale  of  real  estate,  280. 

form  for  legal  notice  of   sale   and   proof  of   posting,  281. 

form  for  notice   of    sale    and   proof  of    posting,   282. 

appraisal  before  private  sale,  283. 

form  for  bid    in   writing,    284. 

form  for  order  approving  and  confirming  sale,  285. 

form  for  deed   to  the  purchaser,  286. 


Forms  —  Attachment   sale  of  real  estate  — 

form  for  petition,  319. 

form  for  the  affidavit  in  attachment,  320. 

form  for  the  bond,  321. 

form  for  order   of    attachment    from    clerk    to    sheriff,    322. 

form  for  affidavit  service  by  publication  for  nonresident,  323. 

form  for  notice   by    publication,    324. 

form  for  order   of   sale   of  real  estate,   325. 

form  for  proof  of  publication  of  notice,  32G. 

form  for  judgment  and  order  of  sale,  327. 

form  for  order  of  sale  issued  by  clerk  to  sheriff,  328. 

form  for  legal  notice  of  sale  of  real  estate,  329. 

form  for  proof  of  publication  of  notice  of  sale,  330. 

form  for  appointment  of   appraisers,   the  oath   and  the  appraisement, 

331. 
form  for  order  confirming  sale,   332. 
form  for  deed   from  sheriff  to  purchaser,   333. 


Forms  —  Bankruptcy  sale  of  real  estate  — 

form  for  petition,  377. 

form  for  order  of  sale,  378. 

form  for  order  of   private  sale  subject  to  incumbrances,  378. 

form  for  order  confirming  sale,  379. 

form  for  petition   for   sale  at   public   auction,   380. 

form  for  order  for  sale  at   public   auction,   381. 

form  for  petition   for   sale  at    public   auction    BUbjecf    to   liens,   382. 

form  for  order   authorizing  such  Bale,   383. 

form  for  deed  from  the  trustee  to  the  purchaser,   884. 

Forms  —  Cancellation    of    instruments    of    conveyance  — 

form  for  petition  canceling  deed,  479,  480. 

form  for  petition    for  cancellation  of   mortgage,   480. 

form  for  petition  for  cancellation  of  lease,   480. 

form  for  decree  of  court  canceling  instrument,    181,    L82. 
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Forms  —  Confirmation  of  sale  — 

form  for  confirmation   of   sale,   foreclosure   of  attorney's  lien,   370. 

form  for  confirmation  of  administrator's  sale,  286. 

form  for  confirmation   of    attachment   sale,    332. 

form  for  order  confirming  assignment  of  dower,  613. 

form  for  order   confirming   sale   under   an  execution,    197,   215. 

form  for  order  confirming  guardian's  sale  of  real  estate,  872,  923. 

form  for  order  confirming  sale  in  foreclosure,  mechanic's  lien,  1051 

form  for  confirmation  of   sale,   mortgage   foreclosure,    1108. 

form  for  confirmation  of  sale  in  partition,   1250. 

form  for  order  confirming  receiver's  sale  of  real  estate,  1590. 

Forms  —  In   conveyancing  — 

form  for  acknowledgment,  417. 

form  for  deed,    statutory,    420. 

form  for  acknowledgment  by  a  corporation,  422,  423,  424. 

form  for  deed  by  a  corporation,   425. 

form  for  deed  conveying  life  estate,  426. 

form  for  deed  conveying  life  estate,  subject  to  remainder,  427. 

form  for  deed  by  tenant  for  life,  428. 

form  for  power  of  attorney  to  sell  real  estate,  429. 

Forms  —  Conveyance  in  fraud  of  creditors  — 

form  for  petition  for,   512. 

form  for  petition  by  judgment  creditor  to  set  aside  mortgage  and  to 

marshal   liens,   513. 
form  for  petition  to   set   aside  fraudulent   sale  of   real  estate  and  to 

marshal  liens,  513,  514,  516. 
form  for  petition  to   set   aside   fraudulently  confessed   judgment,   515. 

Forms  —  Covenants  —  Breach    of  — 

form  for  petition   for  breach   of   covenant  of  seizin,   430. 

form  for  petition  for   breach   of   covenant  against    incumbrances,   431. 

Forms  —  Decrees  —  Orders  of  sale  — 

form  for  decree  foreclosing  attorney's  lien,  362. 

form  for  order  of   sale   under  attorney's  lien,   363. 

form  for  order  of  sale  by  administrator,  274. 

form  for  order  of  sale,  attachment  of  real  estate,  1275. 

form  for  order  of  sale,   bankruptcy   proceedings,   378,   381,   383,    1325. 

form  for  decree  canceling  instruments  of  conveyance,   481,  482. 

form  for  order  assigning  dower,  610. 

form  for  judgment  in  ejectment,    1153,   1156,   1159,    1160,    1161,   1162. 

form  for  order  of  sale  of  real  estate  by  guardian,  863,  903,  908. 

form  for  order  approving  loan  of  ward's  money  by  guardian,  881. 
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Forms  —  Decrees  —  Orders  of  sale  —  Continued. 

form  for  order  to  sell  homestead  of  insane  husband  or  wife,  951. 

form  for  judgment  on  warrant  of  attorney,   128. 

form  for  order   foreclosing  mechanic's   lien,    1045. 

form  for  foreclosure  of  mortgage,  1105. 

form  for  decree  in  partition,  1234. 

form  for  order  of  sale  in  partition,  1246. 

form  for  order  of  sale  in  partition,  county  court,  1273. 

form  for  decree  quieting  title,    1189,    1197. 

form  for  decree  reforming  instruments  of  conveyance,  496,  503. 

form  for  decree  for  specific  performance,  469. 

Forms  —  Sheriff's  deeds  — 

foreclosure  of  attorney's  lien,   371. 

form  for  sheriff's  deed,  attachment  sale,  333. 

form  for  sheriff's  deed,  execution   sales,    198,    216. 

form  for  sheriff's  deed,  sale  under  mechanic's   lien,   1052. 

form  for  sheriff's  deed,  mortgage  foreclosure,  1110. 

form  for  sheriff's  deed,  sale  of  real  estate,  1591. 

form  for  sheriff's  deed,  specific  performance,  470. 

Forms  —  For    deeds  — 

acknowledgment,   as  in   subject,   Conveyances. 
form  for  guardian's  deed,  873. 

form  for  administrator's  deed,  . 

form  for  deed  of  homestead  of  insane  person,  952. 

form  for  lease  of  farm,  992. 

form  for  lease  of  furnished   house,   993. 

form  for  lease  of  apartment  house,  994. 

form  for  lease  of  storeroom,  chattel  mortgage  clause,  995. 

form  for  lease,  ninety-nine  years,  renewable  forever,   997. 

Forms  —  Departmental  — 

form  for  order  removing  restrictions  on  land,   2059,  2060. 
form  for  application  removing  restrictions,  2060. 

form  for  oil  and  gas  mining  lease,  Nation,  2062. 

form  for  application  for  approval  of  oil   and  gas  mining  lease,  2063. 
form  for  the  bond,  2064. 
form  for  back  of  bond,  2065. 

form   for  affidavit  of  Indian  lessor  and  lessee  proof  «.f  bonus,  no  devel- 
opment, 2066. 
form  for  proof  of  lieirHliip,  2068. 
form  for  assignment  of  oil  and  gas  lease,  2069. 
form  for  the  bond,  2070. 
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Forms  —  Departmental  —  Continued. 
form  for  the  back  of  the  bond,  2071. 
form  for  stipulation    increasing    oil    royalty    and    extending    term    of 

lease,  2072. 
form  for  stipulation  increasing  oil  royalty  and  extending  term  of  lease 

to  cancel  regulations  of  October  14,  1907,  2073. 
form  for  lessor's  consent  to   extension  of  lease,  2074. 
form  for  application  for  mineral  lease  other  than  oil  or  gas, 

2075. 

form  for  coal  and   asphaltum   lease,   Nation,   2076. 

form  for  agricultural  lease,  Nation,  2077. 

form  for  grazing  lease,  Nation,  2078. 

form  for  surety  for   lease,   2070. 

form  for  allotment  certificate — Chickasaw  Nation,  20S6. 

form  for  homestead   certificate — Chickasaw    Nation,   2089. 

form  for  allotment  certificate — minor  Mississippi  Choctaw,  2088. 

form  for  homestead   certificate — minor   Mississippi   Choctaw,   20S9. 

form  for  allotment  certificate — freedman — Chickasaw  Nation,  2090. 

form  for  designation  of   identified   Mississippi   Choctaw,   2091. 

form  for  homestead  certificate — Choctaw  and  Chickasaw  nations,  2092. 

form  for  allotment  certificate — Choctaw  and  Chickasaw  nations,  2093. 

form  for  homestead  patent — Choctaw  and   Chickasaw  nations,  2094. 

form  for  allotment    patent — Choctaw    and    Chickasaw    nations,    2095. 

form  for  homestead   designation — Mississippi   Choctaw,   2096. 

form  for  allotment  designation — Mississippi  Choctaw,   2097. 

form  for  homestead   certificate — Mississippi   Choctaw,   2098. 

form  for  allotment  certificate — Mississippi  Choctaw,  2099. 

form  for  homestead  certificate — minor  Mississippi  Choctaw,  2100. 

form  for  allotment  certificate — minor  Mississippi  Choctaw,  2101. 

form  for  homestead    patent — Mississippi    Choctaw,    2102. 

form  for  allotment   patent — Mississippi  Choctaw,   2103. 

form  for  allotment  certificate — Choctaw  Nation,  2104. 

form  for  allotment   patent — Choctaw   and   Chickasaw   freedman,   2105. 

form  for  certificate  for  deceased  Seminole  allotee,  2107. 

form  for  certificate  of  homestead  designation — Seminole  Nation,  2106. 

form  for  new-born  certificate — Seminole  Nation,   2108. 

form  for  certificate  of  homestead  allotment — Cherokee  Nation,  2109. 

form  for   certificate   of   allotment — Cherokee  Nation,   2110. 

form  for  homestead    deed — Cherokee    Nation,    2111. 

form  for  allotment    deed — Cherokee  Nation,   2112. 

form  for  certificate  of  selection  by  heirs — Creek  Nation,  2113. 

form  for  homestead  certificate — Creek  Nation,  2114. 

form  for  certificate  of  allotment — Creek  Nation,  2115. 

form  for  certificate  of  allotment,  new  born — Creek  Nation,  2116. 

form  for  homestead  deed — Creek  Nation,  2117. 

form  for  allotment  deed — Creek  Nation,  2118. 
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Forms  —  Assignment  of  dower  — 

form  for  assignment  of  dower  by  heirs,  607. 

form  for  petition    for,    608. 

form  for  order  for,  610. 

form  for  answer  of  heirs  asking  for  assignment  of,  609. 

form  for  writ  of  dower  from   clerk   to  sheriff,   611. 

form  for  return  by  sheriff  of  his  proceedings  under  the  writ  of  dower, 

612. 
form  for  decree  confirming  commissioner's  report  assigning  dower,  613. 

Forms — Ejectment  —  Procedure  in  — 

form  for  petition,    1150. 

form  for  answer  of  ,  1151. 

form  for  motion  for  new  trial,  1152,  1158. 

form  for  order    and    judgment    of   court    overruling    motion    for    new 

trial,    1153. 
form  for  judgment  in,  1153. 

form  for  petition  in,  when  damages  are  sought,  1154. 
form  for  answer — general  denial,   1155. 
form  for  journal  entry,  action  of  jury,  1156. 
form  for  instructions  to  jury,   1157. 

form  for  judgment  sustaining  motion  for  new  trial,  1159. 
form  for  judgment   for   plaintiff  on  the  verdict,   1160. 
form  for  judgment  on  verdict  for  defendant,   1161. 
form  for  writ  of  possession,  1162. 

Forms  —  Executions  —  Sale   of  real  estate  under  — 

form  for  petiton    for,    183. 

form  for  precipe  for  summons,  184. 

form  for  summons,    185. 

form  for  return  of  summons,    186. 

form  for  motion  for  guardian  ad  litem,   187. 

form  for  affidavit    :i-    t<>    sanity,    188. 

form  for  order   of   court    appointing  guardian   a>l    litem,    189. 

form  for  answer  of  guardian  ad  litem,  190. 

form  for    judgment,    191. 

form  for  execution,    192. 

form  for  sheriff's   return  of  his   proceedings  under  execution,    LQ8. 

form  for  appraisement  <>f  real  estate,  194. 

form  for  oath    of   appraisers,    l"-r>. 

form  for  order  of  comt   approving  and  confirming  Bale,    197. 

form  for  sheriff's  deed,  sale  under  execution,    198. 

form  for  sheriff's  return  of  Bale  under  vendi,  199. 

form  for  praecipe  for  venditioni  exponas,  200. 
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Forms  —  Executions  —  Sale  of  real  estate  under  —  Continued. 

form  for  order  of  sale  under  venditioni  exponas,  201. 

form  for  appointment  of  appraisers,  202. 

form  for  oath  of  appraisers,   202. 

form  for  appraisement,  202. 

form  for  legal  notice  of  sale,  203. 

form  for  proof  of  publication  of  notice  of  sheriff's  sale,  204. 

form  for  sheriff's  return  of  venditioni  exponas,  205. 

Forms  —  Sale  of  real  estate  by  foreign  execution  — 

form  for  petition,  206. 

form  for  answer  and  cross-petition  in  case,  207. 

form  for  answer   of   judgment   debtor,   general    denial,    208. 

form  for  answer  and  cross-petition  of  a  lienholder,  209. 

form  for  order  of  sale,  210. 

form  for  appointment  of  appraisers  in,  211. 

form  for  oath  of  appraisers,   211. 

form  for  appraisement,  212. 

form  for  sheriff's  legal  notice  of  sale,  212. 

form  for  proof  of  publication  of  notice  of  sale,  213. 

form  for  sheriff's  return  of  his  proceedings  under  writ,  214. 

form  for  confirmation  of  sale,  215. 

form  for  sheriff's  deed  to  purchaser,  216. 

Forms  —  Forcible   entry  and  detainer  — 

form  for  notice  to  vacate,  824. 

form  for  complaint,  811,   824,   825,  826. 

form  for  complaint  against  occupant  without  color  of  title,  829. 

form  for  summons  and  officer's  return,  829. 

form  for  affidavit  for  continuance  of  cause,  830. 

form  for  jury  venire,  and  officer's  return,  831. 

forms  for  verdict  for  plaintiff,   832. 

forms  for  verdict  for  defendant,  833. 

form  for  judgment  on  verdict,  834. 

form  for  writ  of  restitution,  835. 

Forms  —  Guardian  —  Sale  of  real  estate  — 

form  for  petition  for  appointment,  883. 

form  for  oath  to  petition,  885. 

form  for  order  appointing,  885. 

form  for  letters,   886. 

form  for  oath  of  guardian,  887. 

form  for  bond,  888. 
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Forms  —  Guardian  —  Sale   of  real   estate  —  Continued. 
form  for  oath  of  sureties,  889. 
form  for  inventory  and  appraisement,   S90. 
form  for  oath  to  same,  891. 
form  for  order  appointing  appraisers,  892. 
form  for  oath  of  appraisers,  894. 

Forms  for  procedure  —  Guardian's  sale  of  real  estate  — 

form  for  the  petition,  859,  898. 

form  for  order  for  hearing  petition,  860,  900. 

form  for  waiver  of  statutory  notice  and  consent  to  immediate  hearing, 

861,  900. 
form  for  proof  of  posting  notices,  862,   902. 
form  for  order  of  sale,  863,  903. 
form  for  legal  notice  of  posting,  864. 
form  for  proof   of   posting,    865. 

form  for  legal  notice  and  proof  of  publication,  866,  904. 
form  for  report  of  sale  by  guardian,  868. 
form  for  hearing  report  of  guardian,  869. 

form  for  notice  of   hearing  return  of  sale  and  proof  of  posting,  870. 
form  for  offer  of  ten  per  cent,  on  amount  of  bid,  871. 
form  for  order  of  court  confirming  sale  to  party  bidding  ten  per  cent. 

more,  872. 
form  for  deed   from   guardian    to    purchaser,    873. 
form  for  order  appointing  appraisers,  905. 
form  for  decree  of  sale,   908. 
form  for  affidavit  in  proof  of  posting,  909,  911. 
form  for  notice  of  sale,  910,  911. 

form  for  proof  of  legal  notice  of  sale,  913,   914,  915. 
form  for  return   of   sale,    918,   919. 
form  for  hearing  return   of  sale,  920. 
form  for  notice  of  hearing,  921. 
form  for  affidavit   of   posting  notices,   922. 
form  for  order  confirming  sale,  923. 

Forms  —  Procedure    for    loan    of    ward's    money    on    real    estate 
security  — 

form  for  the  petition   for   leave  to  loan,  874. 

form  for  order  of  loan  ;>nd  appointment  of  appraisers,  875. 

form  for  oath  of  appraisers,  976. 

form  for  report  of  appraisers,  877. 

form  for  opinion  of  attorneys  ;ih  to  title,  878. 

form  for  mortgage  to  guardian,  878. 

form  for  report  of  guardian  ;is  t<>  loan,  B80. 

form  for  order  approving  and  confirming  loan,  881. 
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Forms  —  Guardian's  lease   for  oil  and  gas  —  Procedure  — 

form  for  the   petition,  20SO. 
form  for  the  waiver  of  notice,  2081. 
form  for  the    order    authorizing   the    lease,    2082. 
form  for  report  of  guardian  as  to  lease,  2083. 

form  for  oil   and  gas  mining  lease  made  under  order  of  court,   2084. 
form  for  order  of  court  approving  and   confirming  oil   and  gas  lease 
made  by  guardian,   2085. 

Forms  —  Guardian  ad  litem  — 

form  for  motion  for  sale  of  real  estate,   187,   1194. 

form  for  order  appointing,  189. 

form  for  answer  of,  190. 

form  for  answer  of,  action  to  quiet  title,   1195. 

Forms  for  sale   of  homestead   of  insane   person  — 

form  for  petition,  944,  947. 

form  for  notice   and   service,   945,    947. 

form  for  hearing  petition  and  order  authorizing  sale,  946,  948. 

form  for  notice   to   be    served,   949. 

form  for  order   authorizing   sale,   951. 

form  for  deed   transferring  homestead,   952. 

Forms  —  Indian  — 

form  for  petition   for   approval    of   deed   of   inherited   full-blood   land, 

1889. 
form  for  proof  of  heirship,  of  inherited  full-blood   land,    1890. 
form  for  taking  testimony  for  approval  of  deed  of  inherited  full-blood 

land,    1891. 
form  for  order  approving  deed   for   inherited   full-blood  land,    1892. 

Forms  —  Judgment  on  warrant  of  attorney  — 

form  for  petition  asking  for  judgment,  128. 

form  for  answer   confessing  judgment,    129. 

form  for  judgment  by  confession  on  warrant  of  attorney,   130. 

form  for  note,   acknowledgment  judgment,    128. 

Forms  —  Landlord  and  tenant  — 

form  for  farm   lease,    992. 

form  for  lease  of  furnished  house,  993. 

form  for  lease  of  apartment  house,  994. 

form  for  lease  of  storeroom,  chattel  mortgage  clause,  995. 

form  for  assignment  of  lease,  996. 

form  for  ninety-nine-year    lease    renewable    forever,    997. 


INDEX.  1785 

[References   are  to  sections.] 

Forms  —  Landlord  and  tenant — Continued. 

form  for  petition   by  landlord   for   crop   under  lien,   where   crop   sold, 

998. 
form  for  petition  replevying  landlord's  share  of  crop,  999. 
form  for  affidavit   in  replevin  of   crop,   1000. 
form  for  the  bond,   1001. 
form  for  the  writ  of  replevin,  1002. 
form  for  the  order  of  attachment,  for  rent,   1004. 
form  for  the  affidavit  in  attachment,  1005,  1006,  1007. 
form  for  affidavit  of  service  of  notice,   1008. 

Forms  —  Mechanic's   lien  —  Foreclosure    of  — 

form  for  petition  foreclosing  lien,  1039. 

form  for  answer   admitting   allegations  of   petition   and   consenting   to 

prayer,   1040. 
form  for  notice,    service   by    publication,    1041. 
form  for  affidavit,  service  by  publication,  1042. 
form  for  proof  of   publication,    1044. 
form  for  decree    foreclosing    lien,    1045. 
form  for  appraisement  of  real  estate,   1047. 
form  for  legal  notice  of   sale   by  sheriff,   1048. 
form  for  proof  of  publication,  1049. 
form  for  sheriff's  return,  1050. 
form  for  order  approving  sale,   1051. 
form  for  sheriff's   deed   to  purchaser,    1052. 

Forms  - —  Mortgage    foreclosure  — 

form  for  petition  where   third   party   assumes   mortgage,    1094. 

form  for  petition    where    successive    parties    have    assumed    mortgage, 

1093. 
form  for  petition  to  reform  mortgage,  to  foreclose  and   marshal   liens, 

1096. 
form  for  petition  to  declare  a  deed  a  mortgage  and   to  foreclose,   1097. 
form  for  petition  foreclosing  a  building  and  loan  mortgage,  1098. 
form  for  application    for    receiver    in    mortgage    foreclosure,    1099. 
form  for  appointing    receiver,    1100. 
form  for  affidavit   for   service  by   publication,   1101. 
form  for  notice   by   publication,    1  n>_>. 
form  for  proof  of   publication,    1103. 
form  for  decree  in   foreclosure,    L104. 
form  for  order  of  sale  from  clert   to  sheriff,   IK)."). 
form  for   legal    notice   of    sheriffs    sale,    1106. 
form  for  proof  of  publication  of  legal   notice,   1107. 
form    for  order    confirming    sheriff's    Bale,     1108. 
form  for  sheriffs   return,   1109. 
form  for  deed   from   sheriff  to  purchaser,    1110. 
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Forms  —  Partition  —  District  court  — 

form  for  petition  by   guardian,    1228. 
form  for  equitable  partition,    1229. 
form  for  petition   and    accounting,    1230. 

form  for  petition   ,    1231. 

form  for  answer  disclaiming  any  interest,  1232. 

form  for  answer,  1233. 

form  for  decree,   1234. 

form  for  writ  of  partition  from   clerk  to  sheriff,   1235. 

form  for  oath  of  commissioners,   1236. 

form  for  commissioner's  report,   1237. 

form  for  sheriff's  return,  1238. 

form  for  confirmation   of   return,    1239. 

form  for  report  of  commissioners   where   property  «annot  be   divided, 

1240. 
form  for  sheriff's   return,   1241,   1249. 

form  for  election  by  party  at  appraisement,   1242. 

form  for  order  confirming  appraisement,   1245. 

form  for  order  of  sale  from  clerk  to  sheriff,  1246. 

form  for  legal  notice  of   sale,    1247. 

form  for  proof  of  publication  of  legal  notice,  1248. 

form  for  sheriff's    return,    1249. 

form  for  confirmation  of  sale  and  order  of  distribution,  1250. 

Forms  —  Partition  —  County  court  — 

form  for  petition,    1263. 

form  for  order  hearing  petition,    1264. 

form  for  notice  of  order  hearing  petition,   1265. 

form  for  order    appointing    commissioners,    1266. 

form  for  oath  of  commissioners,   1267. 

form  for  report   of   commissioners,    1268. 

form  for  order  confirming  commissioner's  report,  1269. 

form  for  return   of   summons,   service   assigning  estate  to   one   of  the 

parties,  1271. 
form  for  notice  by  commissioners  of  time  and  place  of  their  hearing, 

1270. 
form  for  report  when  property  is  sold,  1272. 
form  for  order  of  sale  and   distribution,   1273. 

Forms  —  Petitions  — 

form  for  petition  foreclosing    attorney's    lien,    361. 
form  for  administrator's  sale  of  real  estate,  271. 
form  for  petition,  attachment   sale   of   real   estate,   319. 
form  for  petition,  bankruptcy   sale,   377,   378,   380,  382. 
form  for  petition  for   cancellation   of   deed,   479,   480. 
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Forms  —  Petitions  —  Continued. 

form  for  petition  for  cancellation  of  mortgage,  480. 

form  for  petition  of  lease,   480. 

form  for  petition  for   fraudulent  conveyance,   512,  513,  514,  515,  516. 

form  for  petition  for  breach  of  covenants,  430,  431. 

form  for  petition  for  assignment  of  dower,  608. 

form  for  petition   in  ejectment,   1150,    1154. 

form  for  petition,    sale   under   execution,    183. 

form  for  petition  for  appointment  of  guardian,  883. 

form  for  petition  by  guardian  for  sale  of  real  estate,  859. 

form  for  petition  by  guardian  to  loan  ward's  money,  874. 

form  for  petition  for  sale  of  homestead,   944,  947. 

form  for  petition,  warrant  confessing  judgment,  128. 

form  for  petition   by   landlord   to   foreclose   lien   on   crop   sold,   998. 

form  for  petition  replevying  landlord's  share  of  crop,  999. 

form  for  petition  for  foreclosure  of  mechanic's  lien,   1039. 

form  for  petition  for  foreclosure  of  mortgage,   1093,  1094,   1096    1097, 

1098. 
form  for  petition  in  partition — district  court,   1228,   1229,  1230,  1231. 
form  for  petition  for  partition — county  court,  1263. 
form  for  petition  to  quiet  title,  1185,   1186,  1187,   1190. 
form  for  petition  in  action  where  receiver  is  appointed,  1572. 
form  for  petition  to  reform  instruments,  495,  496,  497. 
form  for  petition  to  restore  lost  records,  1620. 
form  for  petition  for  specific  performance,  463,  465,  466,  467. 
form  for  petition  to  probate  will,  770. 
form  for  petition  to  probate  foreign  will,  790. 

Forms  —  Publication    of    legal    notice  —  Sheriff's     sale     of     real 
estate  — 

form  in  foreclosure  of  attorney's  lien  and  proof  of,  367,  368. 

form  for  attachment  sale  and  proof  of,  329,  330. 

form  for  execution  sale  and  proof  of,  204,  212,  213. 

form  in  foreclosure  of  mechanic's  lien  and  proof  of,   1048,   1049. 

form  in  foreclosure  of  mortgage  and  proof  of,  1102.  1103. 

form  in  sale  of  real  estate  in  partition   and  proof  of,  1247,  1248. 

Forms  —  Quiet  title  —  Procedure  — 

forms  for  petition,  1185,  1186,  1187,  1190. 

form  for  answer,  1188. 

form  for  decree,   1189,   1197. 

form  for  praecipe,    11 91. 

form  for  summons,    1192. 

form  for  waiver  of  summons,    1193. 

form  for  motion,  appointment  of  guardian  ad  litem,  1194. 

form  for  answer  of  guardian  ad  litem,  1195. 

form  for  decree  quieting  title,   1197. 
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Forms  —  Receiver's  sale  of  real  estate  — 

form  for  petition,    1572. 

form  for  motion   asking  appointment  of,    1573. 

form  for  the  notice,    1574. 

form  for  order  appointing,   1575. 

form  for  order  appointing  counsel,   1576. 

form  for  order,  notice  to  creditors,  1577. 

form  for  notice  to  be  published,  1578. 

form  for  proof  of  publication  of,   1580. 

form  for  inventory,    1581. 

form  for  application  for  appointment  of  appraisers,  1582. 

form  for  report  of  appraisers,  1583. 

form  for  oath  of  appraisers,  1584. 

form  for  application  and  confirmation  of  appraisement,   1585,  1586. 

form  for  receiver's   report   of   sale   of   real   estate,    1587. 

form  for  legal  notice  of  sale,   1588. 

form  for  proof  of  notice  of  sale,   1589. 

form  for  order  confirming   sale,    1590. 

form  for  receiver's  deed  for  real  estate,  1591. 

Forms  —  Reformation   of  instruments  — 

form  for  petition  to  correct  description  in  mortgage,  495. 

form  for  petition  setting  aside  release  of  mortgage,  495. 

form  for  decree  of  court  correcting  instrument,  496. 

form  for  procedure  by  which  deed  is  reformed,  the  petition,  497. 

form  for  the  praecipe,  498. 

form  for  the   summons,   499. 

form  for  the   affidavit  for   service  of  publication,   501. 

form  for  proof  of   publication,   502. 

form  for  decree  reforming  instrument,  503. 

Forms  —  Restoration   of  lost  records  — 

form  for  petition,   1620. 

form  for  restoration  of  lost  petition  for  appointment  of  guardian,  and 
all  proceedings  in  same,  1620  to  1626. 

Forms  —  Return  of  sales  by  sheriff  — 

form  for  return  of  sheriff,  foreclosure  of  attorney's  lien,  369. 

form  for  return  of  sheriff,  administrator's  sale,  27. 

form  for  return  of  sheriff,  sale  by  execution,   193. 

form  for  return  of  sheriff  of  vendi,  205,  1214. 

form  for  return  of  sheriff,  foreclosure   of   mechanic's  lien,   1050. 

form  for  return  of  sheriff,  foreclosure  of  mortgage,  1109. 

form  for  return  of  sheriff  in  partition,    1241,    1249. 
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Forms  —  Service  by  publication  — 

form  for  publication,   legal,  attachment,  323,  324. 

form  for  proof  of,  326. 

form  for  publication  of    legal    notice    and    proof    thereof,    guardian's 

sale,  865,  866. 
form  for  service    by   publication,   foreclosure   of   mechanic's    lien,    and 

proof  of  same,   1041,   1042. 
form  for  affidavit   in   publication  of   service,   1101. 
form  for  notice  by  publication,  foreclosure  of  mortgage,  and  proof  of 

same,   1102,   1103. 

Forms  —  Specific  performance  — 

form  for  petition,   463,   466,  467. 

form  for  petition  by  vendee  to  compel  vendor  to  make  deed,  464. 

form  for  petition  to  enforce  verbal   contract  of  sale,  465. 

form  for  petition  in  exchange,  468. 

form  for  decree  in,  469. 

form  for  petition  where  sheriff  executes  deed,  470. 

Forms  —  Osage  Indians  — 

departmental  oil  and  gas,  see  Osage. 

Forms  —  Wills  —  Procedure   probating  — 

form  for  will  leaving  estate  to  wife,  7G2,  763. 

form  for  will  leaving  estate  in  trust  for  wife,  765. 

form  for  will  giving  trustee  power  to  continue  business,  766. 

form  for  will  leaving  life  estate  to  wife,   with   remainder  to  brothers 

and  sisters,  767. 
form  for  will  leaving  devise  to  wife,  with  remainder  to  children,  768. 
form — skeleton  to  codicil   to  will,  769. 
form  for  petition  to  probate  will,  770. 
form  for  order  for  hearing  petition  to  probate  will,  771. 
form  for  notice  of  hearing,   772. 

form  for  proof  of  posting,  arid  waiving  notice  of  hearing,  773. 
form  for  written  testimony  of  witnesses,  774. 
form  for  protest  by  heirs  against    probate,  775. 
form  for  order  appointing  guardian  ad  litem,  77(i. 
form  for  protest  by  guardian  ml  litem  for  infant  heirs,  777. 
form  for  answer  in,  778. 

form  for  order  admitting  will  to  probate;  780. 
form  for  petition  to  set  aside  probate  of   will,  78] 
form  for  praecipe  for,  782. 

form  of  agreement  for  special  judge  to  ivy  case,  783. 
form   for  sheriff's  return  of  citation,  786. 
form  for  answer,  787. 
form  for  reply   to   answer,    787. 
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Forms  —  Procedure  probating  —  Continued. 

form  for  finding  of  facts  and  conclusions  of  law  on  hearing,  789. 

form  for  petition  to  probate  foreign  will,  790. 

form  for  certificate  of  proof  of  foreign  will,  791. 

form  for  order  admitting  foreign  will   to   probate,   792. 

form  for  procedure  to  admit  lost  will  to  probate,  793. 

form  for  order  of   hearing,   794. 

form  for  proof  of   publication,   795. 

form  for  hearing  proof  of  lost  will,  798. 

form  for  decree  restoring  lost  will,  800. 

Franchise  — 

to  lay  pipes,  2137. 

Fraud  — 

in  powers,  1410. 

cancellation  of  instruments  for,  472,  475. 

actions  to  set  aside  fraudulent  conveyances,  504  to  516. 

Fraud  of  creditors  — 

statutes   as   to,    504. 

creditor  preferred,  505. 

preference   by   mortgage,   506. 

preference  by  general  assignment,  507. 

exceptions  as  to  exempt  property,  508. 

fraud  may  be  avoided,   when,  509. 

fraudulent  intent  question  of  fact,  510. 

debt  being  due,  when,  511. 

form  for  petition  to  set  aside,  512. 

form  for  petition  by  judgment  creditor,  513. 

form  for  petition  to  set  aside  sale,  514. 

form  for  petition  to  set  aside  fraudulently  confessed  judgment,  515. 

form  for  petition   to   set    aside   fraudulent  deed,   516. 

Freedmen  — 

how  made  and  confirmed,  1638. 

allotment  of  Choctaw  and  Chickasaw,  1644. 

value  of  allotments  of  Choctaw  and  Chickasaw,  1644. 

enrollment  of  Creek,  1751. 

noncitizen  husband  of  Creek,  1756. 

Seminole,  1839. 

Full  bloods  — 

leasing  of  lands  of,   1709. 

deceased   full   bloods   may   convey,    1884. 

removal  of  restrictions  on  lands  by  secretary  of  interior,  1884,  1885. 
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Full  bloods  —  Continued. 

minor  heirs  of   deceased  may  convey,   1884. 

inherited  full  blood  to  be  approved  by  secretary  of  interior,  1884. 

wills  by,  1884. 

deeds  by  certain  deceased  full  bloods  to  be  approved  by  secretary  of 

interior,   1885. 
death  removes  restrictions,  when,   1887. 
form  for  petition  for   approval  of   deed  of   inherited   full-blood  lands, 

1880. 
form  for  proof  of  heirship,   same,   1890. 
form  for  taking  testimony  in  approval  of  deed  of  inherited  full-blood 

lands,   1891. 
form  for  approval  of  deed  of  inherited  full-blood  lands,   1892. 

Funds   of   tribes  — 

distribution  of,  1637,  1641. 


Heir  — 

defined,  1753. 

Heirs  — 

of  Creek  citizens,  1666. 

of  deceased  Indian  may  sell,  how,   1711. 

denned,   1753. 

deceased  Choctaw  may  alienate,   1792. 


Heirship  — 

procedure  to  determine,  2138. 

Homestead  — 

conveyance  of,  388,  389,  390,  393. 

mortgage  of,  389. 

general,   924. 

for  Indian  and   freedman,  924,  925. 

constitution   as  to,   926. 

exempt  from  attachment  and  levy,  927. 

consists   of   what,   928. 

mortpafrod,   how,  928,  930. 

abandonment,  929. 

waiver,  929, 

forfeiture,   929. 

deed  of,  930. 
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Homestead  —  Continued. 

husband  and  wife  must  sign  deed  for,  930. 

husband  and  wife  may  execute  deed  as  to,  without  other,  when,  931. 

how   avoided,  932. 

both  must  join  in  same  instrument  to  convey,  933. 

property  of  decedent,  934. 

additional  allotment  to  widow  and  children,  935. 

selection  of,  936. 

exempt  from  debts,  937. 

exempt  property  of  single  person,  938. 

shall  not  apply,  when,  938. 

personal  property  not  exempt,  940. 

cannot  be  partitioned  by  heir,  942. 

pension   money,   941. 

sale  of  insane  husband  or  wife,  943. 

petition  for  sale  of,  944. 

notice  of,  945. 

order  for  sale  of,  946. 

form   for   petition   for   sale   of  homestead  of  insane  husband  or  wife, 

947. 
form  for  order  for  hearing,  948. 
form  for  notice  in  the  action,  949. 
form  for  proof  of  service  of  notice,  950. 
form  for  order    authorizing   sale  of   homestead   of  insane  husband  or 

wife,   951. 
form   for  deed  in  sale   of  homestead  of  insane  husband  or  wife,   952. 

Homesteads  — 

taxation  of,   1644. 

Creek  agreement,  1653. 

selection  of  Creek,  1653,  1684. 

selection  of   for   Creek  minors,  etc.,   1685. 

of  Choctaw  and  Chickasaw  freedmen,   1692. 

restrictions  as  to,   1722. 

removal  of  restrictions,  1722. 

of  deceased  Indian,  1731. 

deeds,  1769. 

deeds,  terms  of,  1769. 

restrictions  of  alienation  of,  1770. 

inheritance,  Choctaw,   1786. 

Cherokee,  1800. 

Creek,   2124. 

deceased  Seminole,  2127. 

Choctaw  and  Chickasaw,  allotted  prior  to  April  26,  1906,  2128. 

Husband  — 

lease  of  homestead,  895. 
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Improvements  — 

see  Occupying  Claimant's  Law,  1163  to  1175. 
sale  of  public  lands,  1514. 

re of  public  lands,   1545. 

by  members  of  one  tribe  on  lands  of  another,  1639. 
not  to  be  included   in  appraisement,    1644. 
under  original   Creek  agreement,   1653. 
compensation  for,  1657. 
in  cities,  1714. 
assessments  for,  1714. 
Creek,  contests,   1767. 
Cherokee  town  lots,   1808. 

Incompetent  — 

allotment,  how   selected  for  Choctaw  and  Chickasaw,  1644. 
allotment,   selected  for   Creeks,   1653. 
homestead,  how  selected  for  Creeks,   1685. 
Cherokee  allotment  selection,   1812. 

Incumbrance  — 

not  revocation  of  will,  when,  648. 

Indian  — 

Occupying  Claimant's  Law,  1175b. 

will  for  full  bloods,  712a. 

will  for  Choctaw  and  Chickasaw  Indians,  712b. 

laws  not  enforced  in  United  States  courts,  1642. 

inspector,    how   appointed,    . 

Inspector,  his  duties,  . 

heirs   of   deceased   may   sell,    how,   . 

may   make   will,   . 

cannot   disinherit  wife   or   children   by   will   unless,    1711. 

Indian  agent  — 

allotee  given  possession  by,   1688. 

duties   and    powers,    1728. 

appropriation  for  salaries,   172!'. 

place  Cherokees  in  possession  of  allotments,  1902. 

Indian   Territory  — 

public  utilities   in,  1713. 
eminent  domain  in,   1713. 
municipal  improvements,  1714. 


1794  INDEX. 

[References  are  to  sections.] 

Indian  tribe  — 

may  be  made  party  in  civil  action,  1628. 

Infants  — 

actions  by  or  against,  72  to  88. 

service  of  summons  upon,  76,  80,  81. 

judgments  against  with   service  of  process,  81. 

effect  of  officer's  return  of   service  on,  81. 

care  of  counsel  as  to  service  of  summons  on,  76. 

guardian  ad  litem  should  be  appointed  for,  72,  73,  74,  76. 

must  have  day  in  court,  76. 

may  employ  counsel,  350,  351,  352,  353,  354,  355,  356,  357,  358,  359. 

actions  by  after  disability  removed,  82. 

law  as  to  restoration  of  consideration  in  action  to  regain  land,  82a. 

conveyance  by  certain  minor  Creek  freedmen,  void,  82b. 

contracts  of  under  Curtis  Act,  82b. 

Inheritance  — 

where  husband  murders  wife,  1756. 
of  homestead,  Choctaw,  1786. 
Creek  Nation,  2132. 

Insane  — 

procedure  for   sale   of  homestead,  943. 
petition  and  all  other  forms,  949,  et  seq. 
form  for  deed  to  purchaser,  . 

Inspector  — 

Indian  inspector,  how  appointed,  1642. 
Indian   inspector,   his   duties,    1642. 

Insurance   company  — 

service  of  summons  on,  how,   54. 

Intermarried   Choctaw  — 

may  alienate,  how,  1796. 

Intermarried  -whites  — 

in  Cherokee  Nation,  1721. 

Issues  — 

county  court,  how  made,  270. 
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J 

Judge  — 

what  powers  out  of  court,    13. 

Judgment  — 

on  service   by   publication,   set   aside,  how,   64. 

no  bar  against  defendants  not  served,  69. 

how  made  lien  on  land  in  another  county,  71. 

defined,  84. 

distinction  between,  and  decree,  84. 

void  and  voidable,  87,  91,  92. 

jurisdiction  to  enter,  85. 

must  be  confined  to  issues,   85. 

must  conform  to  verdict,  86,   107. 

lienholder  must  be  made  party  to  action,  87. 

who  may  set  aside  void,  87. 

collateral  attack,  on,  88. 

final  as  to  parties,  89. 

finding  of  facts  giving  court  power  to  enter,  90. 

may  be  entered  against  one  or  more  parties,  when,  93. 

to  enforce  mortgage  or  other  lien,  97. 

attorney's  fees  and  costs  taxed  in,  when,  97. 

when  real  estate  may  be  sold  under,  97. 

ordering  conveyance,   98. 

on    failure    to   answer,    99. 

by  confession,  100. 

by  warrant  of  attorney,   101. 

must  recite  what,   102. 

requisites   for   judgment  on  confession,    103. 

by   confession,    how    enforced,    104. 

by  confession,  where  filed,  105. 

by  confession,  by  prisoner,  106. 

on   special    verdict,    108. 

notwithstanding  the  verdict,  109. 

where  set-off  exceeds  plaintiff's  claim,  110. 

on  pleadings,    111. 

against   infants    sot   aside,   when,    112. 

in   district   court   on    appeal,    113. 

where  entered,  114,  115. 

judge    to    sign    record    of,     116. 

becomes  dormant,   when,   11!'. 

dormant,    revived    how,    120,    136. 

lien  of,  121. 

of  county  court,    122. 

lien  dates  from  when,  123,   17»i. 
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Judgment  —  Continued. 

lien  from  other  county,  how  perfected,  123. 
recorded  with  register  of  deeds,  124. 
res  adjudicata,  125. 

Judgment  —  Forms  — 

answer  confessing,  129. 

judgment  on  warrant  of  attorney,  130. 

against   sureties  of  sheriff,   171. 

effect  of  reversal  of,  on  sales  under  execution,  171. 

amercement  of   officer  under  original,    171. 

of  justice  of  peace,  docketed,  how,  178. 

of  justice  of  peace  becomes  a  lien,  how,  179. 

re ,  182. 

Judgment  — 

attorney's  lien  on,  334. 
in  attachment,  358. 
how  satisfied,  358. 

Jurisdiction  — 

conferred  on  county  court  by  Legislature,  6. 

county  court  in  any  amount  not  exceeding  $1,000.00,  7. 

constitutional  provision  as  to  district  court,  8. 

as  to  probate  matters,  9. 

substitution  of,   12. 

as  to  wills  and  probate  thereof,  14. 

instances    of,    out    of    county,    15. 

where  application  for  letters  testamentary  first  made,  16. 

of  courts   in   judicial  sales,   3. 

sale  without,  void,  3. 

party  having  interest  in  real  estate  to  be  served  with  summons  in,  3. 

constitutional  provision  as  to,  4. 

county  court  sh«ill  have  in  all  probate  matters,  4. 

county  court,  concurrent  jurisdiction  with   district  court  in   amounts 

not  exceeding  $1,000.00,  4. 
county  court  shall  not  have  for 

malicious   prosecution,   4. 

divorce,  4. 

alimony,  5. 

action  against  officers  for  misconduct  in  office,  4. 

slander  or  libel,  4. 

title  to  real  estate,  4. 

partition,   4. 
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Jurisdiction  —  Continued. 

district  court  shall  have,   in  what  cases,  4. 

superior   courts   have,    6. 

of  courts   in   mines  or   mining,    1G49. 

L 
Lands  — 

of  Delawares  segregated,  1641. 

of  Choctaws  and  Chickasaws,  how  appraised,  1644. 
of  Choctaws  and  Chickasaws,  how  sold,  1644. 
when  allotted  lands  shall  revert  or  escheat,   1710. 
see  Public  Laxds,  1435,  et  seq. 

Landlord    and   tenant  — 

tenant  defined,  954. 

estoppel   as   to   tenant,   954,   991. 

tenancy  from  year   to  year,   955. 

tenancy  from  month  to  month,  955. 

tenancy  from  one  period  to  another,  956. 

tenancy,  notice  to  terminate,   957. 

tenancy  from  year  to  year,   how  terminated,  958. 

notice  to  terminate  farm  tenancy,  959. 

notice  to  quit,  960,  961,  962. 

notice    to    quit,    how   served,    963. 

tenant  may  not  assign  interest,   964. 

landlord   may  not  enter,   965. 

conveyance  by  landlord,  966. 

attornment,   967. 

sublessees,    968. 

alienees  of  lessor,  969. 

rents  from  life  tenant,  970. 

arrears   at   death  of   life  tenant,   971. 

executor  may  recover  rent,  972. 

occupants  liable,  973. 

joint  tenant,  974,  975. 

action  by  remainderman,   976. 

action  by  reversioner,  976. 

lien  on  crop  for  rent,  977. 

share  crop  rent,  978. 

purchaser  of  crop  liable  for  rent,  979. 

attachment  for  rent,  980. 

attachment,   how  obtained,  981. 

jurisdiction  of  courts,  action  for  rent,  982. 

lease  must  be   in   writing,   9SI. 

lease  of  homestead,  9H.r>. 

lease  valid  against  third   person,   986. 
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Laws  — 

federal,  how  construed  as  to  Indians,  1736. 

Lease  — 

how   made,   984,   990. 

of  homestead,  985. 

valid  against  third  persons,  986. 

record  of,  986,  988. 

notice  as  to,  987. 

evidence  of,  989. 

form  for  farm  lease,  992. 

form  for  lease  of  furnished  house,  993. 

form  for  lease  of  apartment,  994. 

form  for  lease  of  storeroom  with  chattel  mortgage  clause,  995. 

form  for  assignment  of  lease,   996. 

form  for  ninety-nine-year   lease,   renewable   forever,   997. 

forms,  for  procedure  by  landlord  to  recover  crops,  998  to  1004. 

form  for  notices  to  vacate,  1005  to  1008. 

Leases  — 

agricultural  or  grazing  before  Curtis  Act,  void,  1640. 

by  Choctaws  and  Chickasaws,  1644. 

of  Creek  allotments,   1669,   1686,   1687. 

on   full-blood   lands,   1709. 

by  allotee,  1723. 

by  guardian  of  curator,  1723. 

not  invalidated,  1725. 

on  full-blood  lands,  how  canceled,  1729. 

violating  Atoka  agreement,  void,  1794. 

Cherokee's  grazing  and  agriculture,  1814. 

Seminole,    1849. 

Seminole,  oil  and  gas,   1849. 

Seminole,  mineral,  1849. 

Seminole  leases,  approval  of,   1849. 

royalties,  Seminole,  1849. 

Indian  lands  other  than  Five  Tribes,  1908. 

public  lands,    1442. 

Legacies  — 

classified,  691. 
specific,   when,   691. 
demonstrative,  when,  691. 
an  annuity,  691. 
residuary,   691. 
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Legacies  —  Continued. 
general,  691. 
payment  of,  694. 
preferred,  695. 
satisfied  after  death,  701. 
due  in  one  year,  702. 
interest  on,   703. 

Levy  — 

exempt   property,  927. 

Lien  — 

mechanic's;   see  Mechanic's  Lien,   1009,  et  seq. 

Liens  — 

vendor's,  on  Creek  lands,  1667. 

Limitations  — 

statute  of,  1631. 

Limitation  of  actions  — 

to  foreclose  mechanic's  lien,  1032. 

Limitations  —  Statute  of  — 

to  recover  land   sold  by  executor  or  administrator,  258. 
not  applicable  to  minor,  259. 

Lis  pendens  — 

an  action  is  notice,   120. 

third  persons  can  acquire  no  interest  in  action,  126. 

as  to  lands  in  other  county,  127. 

Loan  — 

guardian's  forms  for  authority  of  court  to  loan  ward's  money,  871   t<> 
881. 

Loyal  Creek  claims,  disposition  of — 1664. 


M 

Marriage  — 

effect  of,  as  to  will,  645,  646. 
Creek  Nation,  2132. 
custom  as  to,  2132. 
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Marriage   and  divorce  — 

Indian   marriages   legal,    1939. 

children  born  of  Indian  marriage,  1940. 

Indian  custom,    1841. 

according  to  present  law,  1942. 

divorce  for  Indian,  1943. 

bigamy,    1944. 

selection  of  wives,   1945. 

records  of  selection,  1946. 

tribal  marriage,   1947. 

intermarried  whites,  1948. 

Indian  woman  marrying  white  man,   1949. 

proof  of  marriage,  1950. 

Mechanic's  lien  — 

origin  of  law,    1009. 

waiver  of,  1010. 

for  laborer,   1011. 

for  materialman,  1011. 

on  homestead,  1011. 

on  leasehold  interest,  1011. 

contract  with  husband  to  bind  wife's  land,   1013. 

attaches,   when,    1014. 

title  to  support,   1015. 

statement  for,  1016. 

statement  where  filed,   1016. 

subcontractor's,   1017. 

subcontractor's,  when  filed,  1017. 

subcontractor's,  notice  to  owner,  1017. 

subcontractor's,  laborers  and  material  to  fraudulent  grantee  protected, 

1018. 
grantee  protected,   1018. 
assignable,  1019. 

procedure  to  enforce,  1020,  1021,  1022. 
consolidation  of  actions  under,  1023. 

judgments  under,   1024. 

attorney's  fee  for  laborer,  1025. 

petition  of  owners  to  adjudicate,  1026. 

proceeds  of  sale  to  prorate  under,  1027. 

bond  of  contractor,   lien  of  lien  under,    1028. 

bond  of  contractor  for  public  building,   1029,  1030. 

against  railroad  company,  1031,  1032. 

judgment   and   collection,    1033. 

notice  under,  1034. 

on  leasehold  for  machinery  for  oil  and  gas  well,  1035. 

on  leasehold  for  subcontractor,   1036. 
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Mechanic's   Lien  —  Continued. 
manner   of  enforcing,    1037. 

procedure  and  forms  for  foreclosing,  1038  to  1051. 
form  for  sheriff's  deed  to  purchaser  under,  1052. 

Mineral  — 

leases  not   invalidated,   1725. 
Seminole  lands,  1849. 

Mines  — 

operation  of  in  Choctaw  and  Chickasaw  nations,  1648. 
jurisdiction  of  courts  as  to,  1649. 

Mining  — 

Provisions  for,  under  Curtis  Act,  1634. 

Minors  — 

allotments  selected  by  whom,  for  Choctaw  and  Chickasaw,  1644. 

allotments  selected  by  whom,  for  Creeks,  1653. 

homestead  selection  for  Creeks,   1652,   1685. 

inherited  land,  how  sold,  1711. 

subject  to  probate  courts,  1728. 

secretary  of  interior  may  appoint  representative  to  look  after  estates 

of,  1728. 
selection,  Cherokee  allotment,  1812. 
marriage  does  not  terminate  guardianship,  1822. 

Mississippi  Choctaws  — 

heirs  may  make  proof,   1710. 

deeds  and   leases  of  full   bloods,   how   canceled,   1729. 

allotment  contests,  1730. 

death  removes  restrictions,  1731. 

full-blood  deeds,  how  approved,   1731. 

deceased   homesteads,   1731. 

Dawes   Commission    to    determine    rights    of,    1785. 

removal  of  restrictions,  effective  when,   1789. 

Moneys  — 

disposition  of  tribal,  1641,  1637. 

Mortgage  — 

sale  of  interest   BUbjed    to,  254. 
mortgagee  may  purchase,  255. 


1802  INDEX. 

[References  are  to  sections.] 

Mortgage  —  Continued. 

may  be  given  for  part  purchase  price,  237. 

foreclosure  of,  see  1053,  et  seq. 

who  may,  1062. 

execution  of,  1063. 

requisites  of,  1064,  1088. 

of  homestead,  1065,  1066,  1068. 

estopped  to  deny,  1067. 

acknowledgment  of,    1069,   1070. 

record  of,  1070,  1071,  1072. 

record  of  defeasance  clause,   1073. 

when  deed  a,  1074,  1075,  1076,  1077,  1078,  1079. 

parol  evidence  to   show,    1075. 

separate  instruments  construed  together,  1076. 

innocent   purchasers  when  deed  a  mortgage,    1077. 

assignment  of,   1078. 

follows  property,  1080. 

requisites  for  record  of,  1081. 

duty  of  register  of  deeds  as  to,  1082,  1083. 

void  for  want  of  consideration,  when,  1084. 

assignment  of  non-negotiable  note,   secured  by,   1085. 

statutory  form  for,  1086,   1087. 

waiver  of  appraisement  under,  1088. 

discharge  of,    1089,    1090,   1091. 

certificate  of  discharge  by  mortgagee,   1092. 

note  and,  construed  together,   1093. 

effects  power  concerning  real  estate,   1422,  1423. 

Cherokee    giving,    1827. 

Mortgage  foreclosure  — 

venue   of,    1053. 

procedure   incidental   to,    1054. 

necessary  parties  to,   1055. 

purchaser  during,  1056. 

assuming  mortgage  by  purchaser,  1057. 

summons  in,  1058. 

affidavit  for  publication,   1059. 

personal  judgment  under,    1060. 

attorney's  fees  in,  1060. 

by  order  of  court,    1060. 

procedure   after   sale,    1061. 

waiver  of   appraisement  under,    1088. 

forms  for  petition  for,  1004,  1095,  1096,  1097. 

forms  for  petition  to  reform  and  foreclose,  1096. 

form  for  petition  to  declare  deed  a  mortgage  and  foreclose  it,  1097. 
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Mortgage    Foreclosure  — Continued. 

form  of  procedure  by  which  a  mortgage   is  foreclosed,   1098   to   1109. 
form  for  sheriff's  deed  to  purchaser,   1110. 

Mounds  — 

survey  of,    1660. 

Municipal  — 

see  Cities  and  Towns. 
improvements,  1714. 


N 


Nearest  relation  — 

denned,   1753. 


Next    friend  — 

actions  by,  72. 

practice  in  English  courts  as  to,  72. 

synonymous  with  prochein  ami,  78. 

statutory  provisions  as  to,  79. 

may  employ  counsel  to  represent  infant,  349  to  359. 

and  guardian  ad  litem,  same,  354. 

Noncitizen  — 

husband  of  Creek  freedman,  1756. 

Notice  — 

in    forcible    entry    and    detention,    804. 

in  forcible  entry  and  detention,  how  served,  804. 

notice   to   heirs   will   probate,   723. 

notice  to  heirs  will  probate,  how  given,  723. 

notice  in  proof  of,  will  probate,  723. 

notice   in   contest  of   probate   of   will,   739. 

waiver  of  statutory  notice,  sale  of  real  estate  by  guardian,  861. 

proof   of   posting   notice,   862. 

O 

Occupying    claimants  — 

common  rule  as  to,  1163. 

payments  for  improvements,  1164. 

color  of  title,  1 165. 

improvements  not  allowed,  when,   1167. 
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Occupying  Claimants  —  Continued. 

improvements  allowed,  when,  1167. 

rents  set  off  against  improvements,  when,  1168. 

under  tax   title,   1169. 

construction  of  statutes  of,  1170. 

appraisement  under,   1171. 

right  to  jury  in  trial  for,  1171. 

value  of  improvements,   1172,   1173. 

writ  of  possession,    1174. 

entitled  to  pay  for  improvements,  when,  1175. 

on  Indian  lands,   1629. 

procedure  as  to,  1629. 

Occupying    claimants'    law  — 

allowed  tax  liens,   1175a. 
Indian  lands,  1175b. 

Oil  and  gas  — 

provisions   for,  under   Curtis  Act,   1632. 

penalties  for  taking  royalty,  1636. 

leases  not  invalidated,  1725. 

alienation  of  lease  under  statute,   1765. 

Seminole  leases,   1849. 

law  as  to  Osage  Indians,  2144,  and  following. 

Order  — 

defined,  84. 

must  be  in  writing,  84. 

Order    of   sale  — 

under  judgment,  97. 

Osage  Indians  — 

outline  of  treaties,  1913. 

enrollment,  1914. 

selection  of  homesteads,   1916. 

restrictions,  1916. 

division  of  remaining  lands,   1917. 

commission  to  allot,  1918. 
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Osage  Indians  —  Continued. 

removal    of    restrictions,    1919. 

reservations,    1920. 

taxes,  1919. 

leases,  oil  and  mineral,  1919. 

termination   of   governmental   control,   1921. 

descent  of   lands,   1922. 

minor  Osage  lands,  1923. 

patents,  1923. 


Osage   and  Kaw  Indians  — 


sale  of  lands,  1925. 

rules   for   sale,    1926. 

town  site,   1929. 

deed  to  be  approved,  how,  1929. 

restrictions,  covenant  running  with  lands,  1929. 

enrollment  of  Kaws,  1930. 

division  of   Kaw  lands,   1931,   1932. 

restrictions  on  alienation,  1931. 

allotment  deeds  for  Kaw  lands,  1933. 

reservations  from  allotment,  1934. 

sale  of  reserved  lands,  1935,  1936. 

sale  of  inherited  lands,   1937. 

permission  to  allotee,  to  sell,  1936. 

courts  for   Kaw  and  Osage,   1938. 

departmental    regulations   as   to   oil   leases   for,  2144. 

law  as  to,  2144. 

definition  of  terms,  2145. 

bids  for  lease,  2146. 

leases  and  bonds,  2147. 

acreage  that  may  be  leased,  2148. 

rentals  and  royalties,  2149,  2150. 

operations,    2151. 

assignment  of  oil  lease,  2152. 

surrender  of,   2153. 

general  provisions,  2154. 

forms,  2155. 

form  for  bid,  and  application,  2156. 

form   for  oil   and  gas  lease,  2157. 

form  for  bond,   2158. 

form  for  affidavit  of  lessee,  215'.t. 

form  for  evidence  of  authority  of  officer  to  execute  lease,  2 ICO. 

form  for  assignment  of  lease,  2101. 


1806  INDEX. 

(References    are   to  sections.) 

P 
Parks  — 

in  cities,  1635. 

Party  — 

every  lienholder  a,  3. 

when  sheriff  not  a  necessary,  18. 

must  be  a  real  party  to  acquire  jurisdiction  in  another  county,  18. 

Parties  — 

federal  government  may  maintain  certain  suits  to  quiet  title,  when, 
1748b. 

Partition  —  Comity  court  — 

may  be  made,  when,  1251. 

commissioners  in,   1251. 

commissioners'  oath  and  duties,  1251. 

petition  for,  1252. 

notice  for,  required,    1253,   1259. 

where  real  estate  in  different  counties,   1253. 

where  heirs  or  devisees  have  conveyed,   1254. 

distribution  in,    1255. 

where   state   cannot   be   divided,    1256. 

owelty  in,  1256. 

whole  tract  may  be  assigned  to  whom,  1257. 

money  award  in,  1257. 

estate  may  be  sold,  when,  1258. 

commissioners  may  take   evidence,   1259. 

commissioners'  report,  1260. 

decree    recorded   where,    1260. 

commissioners  not   appointed,   \tfhen,   1261. 

advancements,  1262. 

form  for  petition  in,   1263. 

formfor  order  for   hearing  petition,    1264. 

form  for  notice    of   hearing   petition,    1265. 

form  for  order  appointing  commissioners,    1266. 

form  for  oath  of    commissioners,    1267. 

form  for  report  of  commissioners,    1268. 

form  for  confirmation  of  report,  1269. 

form  for  notice   of   hearing   report,    1270. 

form  for  commissioners'  return,  1271. 

form  for  commissioners'   return    where   property   to   be   sold,    1272. 

form  for  order  of  sale  and  distribution,  1273. 
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Partition  —  District  court  — 

action  equitable,   1198. 

action   statutory,    1198. 

deed  by  metes  and  bounds,  1199. 

will   construed,    course    of    descent    determined    and    partition    may    be 

joined,   1200. 
creates  no  new  titles,  1201. 
by   mutual    releases,    1202. 
remainderman  cannot  have,   1203. 
reversioner  cannot  have,   1203. 
heirs  cannot  have,  of  homestead,  1294. 
real  estate  described   in,   1205. 
guardian  may,   1206. 
allegations  as  to  unknown  heirs,  1207. 
allegations  of  answer,  1208. 

allegations  where  executor   in  charge   of  estate,   1220. 
causes  of  action  joina"ble,   1210. 
sale   where   real  estate   incumbered,    1211. 
heirs  not  divested  by  foreclosure  proceedings,  1212. 
trustees  in  will  may,   1213. 
order  of  partition,   1214. 
commissioners  in,  1215. 
fees  of  commissioners  in,  1216. 
duties    of   commissioners   in,    1217. 
oath   of    commissioners    in,    1218. 
report  of  commissioners  in,  1219. 
report  set  aside,    1220. 

judgment  on  report  of  commissioners,  1261. 
party  may  take  at  appraisement,   1222. 
sale  in,  1223. 
sheriff's  return,   1224. 
attorney's  fees  in,   1225. 
powers   of   court  in,   1226. 
lis  pendens  in,  1227. 

form  for  petition    by    guardian,     1228. 
form  for  equitable  petition,  1229. 
form  for  partition,   advancement,   1229. 

form  for  petition   for    partition    and    rents   and    profits,    1230. 
forms  for  procedure  in  partition,   1231   to   1250. 

Patents  — 

delivered  to  allotee  of  Choctaw  and  Chickasaw   nations,    1645. 
acceptance  of  relinquishes  right  in  other  Lands,   1846. 
record  of  Creek,   1661. 
approval  of.  for  Creeks,   1661. 
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Patents  —  Continued. 
record  of,  1694. 
to  Creek  Nation,  1745. 
occupancy  of  lands   under,   1746. 
Cherokee,  1809. 
may  be  set  aside,   how,   1828. 

forms  for  all   patents,   Five   Tribes,  2118  to  2186. 
trust  for  allotee,   1896. 

Perjury  — 

what  constitutes,  1638. 

Petition  — 

sale  of  real  estate  by  administrator,  222. 

one   petition   by   administrator  for   whole   estate,   219. 

hearing  of  sale  by  administrator,  222. 

allegations  of  sale  of  real  estate  by  administrator,  222. 

intervening  cannot  be  dismissed,   when,  95. 

Possession  — 

of  allotment  given  to  Choctaw  and  Chickasaw,   1644. 

of  allotment  given  to  Creeks,   1654. 

how  allotee  to  be  put  in,  1689. 

Cherokee  town  lots,  1808. 

person  in  possession  of  town  lots  has  right  to  purchase,  1658. 

persons  in  possession  to  be  paid  for  improvements  on  town  lots,  1658. 

Police  courts  — 

jurisdiction,  1630. 

Powers  —  Concerning   real   property  — 

limited,  1375. 

of  attorney  excluded,  1376. 

defined,  1377. 

author  of,  1378. 

classified,   1379. 

general,  1380. 

special,  1381. 

beneficial,  1382. 

in  trust,  1383,  1384,  1385. 

capacity  to  create,  1385. 

vests  in  whom,   1385,   1394. 
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Powers  —  Concerning  real  property  —  Continued. 
reserved,  1386. 
irrevocable,   1387. 

Powers  —  Concerning  real  property  —  Continued. 

lien,  when,  1388. 

security,  when,  1389. 

cannot  be  executed,  1390,  1393. 

married  women,  1391,  1392,  1408. 

by  will,  1395. 

by  grant,  1396. 

instrument  creating,  1397,  1398. 

conditions  nominal,  1399. 

conditions  to  be  observed,  1400. 

consent  of  third  party,  1401. 

consent  of  survivor,  1402. 

special  recital,  1403. 

deemed  a  conveyance,  1404. 

disposition  charge,  1405. 

begins,  1406. 
estate  given,  1407. 

defeats,   1409. 

fraud,  1410. 

estate  changed  to  fee,  1412,  1413,  1414,  1415. 

absolute,   1416. 

reserved,    1417. 

beneficial,   1418. 

to    lease,    1419. 

annexed   to   estate,    1420. 

extinguishing  grant,  1421. 

mortgage  binds,   1422. 

mortgage  effects,  1423. 

liable  for  debts,   1424. 

void,  1425. 

not  enforceable,  1426. 

does  not  cease,   1427. 

equal   shares,   1428. 

discretionary,   1429. 

death,  1430. 

execution  of,    1431. 

benefit  of  creditors,  defects  cured.   1433. 

uses  and  trust  laws,   1434. 

Practice  — 

see  Subject  Forms. 
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Prisoners  — 

allotment,  how  selected,  for  Choctaw3  and  Chickasaws,   1644. 
allotment,   how   selected  for  Creeks,   1653. 
homestead,  how  selected!  for  Creeks,   1685. 
Cherokee  selection  allotment,   1812. 

Probate  courts  — 

control   of   minor   Indian  estates,    1728. 
control  of  minor  allotees'  estates,  1728. 

Process  — 

issued  by  county  court,   how  served,    11. 
officer's  fees  for,  11. 

Proceedings  — 

in  county  court,  how  construed,  10. 

in  county  court,  what,  7. 

against  several  defendants  on  promissory  note,  67. 

Prochein   ami  — 

history  of  law  of,  72. 
same   as    next   friend,    72. 

Property,  real  — 

ownership  defined,  1299. 

what  may  be  owned,   1300. 

classification,  1301. 

consists  of  what,   1302. 

land   defined,    1303. 

what  is  a  fixture,   1304. 

what  is   an  appurtenance,   1305. 

defined,   1306. 

duration  of  estates  of,   1307. 

estates  in  fee,  1308. 

estates  tail  abolished,   1309. 

remainder  in  fee,   1310. 

freehold  estate,   1311. 

future  estate  limited,  1312. 

reversion,    1313. 

remainder,  1314. 

suspension  limited,   1315,   1316. 

contingent  remainder  in,   1317. 

limitations  or   estates   in,   1318. 

life  estates  void,  when,   1319. 
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Property,  real  —  Continued. 

remainder  or  successive  life  estates,  1320. 

contingent   remainder  on  term  of  years,   1321. 

estate  for  life  limited,  1322. 

conditional    limitations,    1323. 

limitation  to   heirs   of  body,    1324. 

limitation   on   death   of   first  taker,    1325. 

unexecuted  power,   1326. 

termination  of  estate  at  will,   1327. 

notice   in  writing,    1328,   1329,   1330,   1331. 

easements    in,    1332,    1333. 

dominant    tenant,    1334. 

servitudes   and  extent  of,   1335,   1336,   1337,    1338,   1339. 

action  to  enforce  easement  in,  1340. 

action  for  possession   of,   1341. 

servitude  extinguished,  1342. 

land   includes  water,   1343,   1344. 

banks  and  beds  of  streams,  1345. 

highways,  1346. 

lateral  support,  1347. 

trees,  1348,  1349. 

repairs   and   taxes,    1350. 

boundaries,    1351. 

fences,    1351. 

sold  to  pay  debts,  217. 

no  preference  as  to  sale  between  real  and  personal   property,  218. 

no  sale  of  except  by  order  of  court,  219. 

all  sales  of  reported  to  court,  219. 

petitions  for  sale  of  in  writing,  220. 

objections  to   sale  of  in  writing,  220. 

effect  of  petition  not  showing  facts  necessary  for  sale  of,  220. 

defects  in  petition  for  sale  of,  how  supplied,  220. 

Property,  personal  — 

sale  of,  to  pay  debts,  217,  218. 

no  sale  except  by  order  of  court,  219. 

all  sales  reported  to  court,   219. 

Public  lands  — 

alien  shall  not  hold  title,  1495,  1436,  1437,  1438,  L430. 

alien,  conveyance  by,    1  138. 
duty  of  county  attorney,    1439. 
duty  of  attorney   general,    1  I-"-'. 
minor   hinds.    1440. 
escheat,  procedure  ;i*  to,   1111. 
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Public  lands  —  Continued. 
leases  on,  1442. 
appraisement,  1443,  1448. 
statistics   as   to,    1444. 
sale  of  certain,    1445. 
proceeds  of   sale  received,   1446. 
limit  of  purchase,  1447. 
new  college  lands,   1447. 
list  of  purchasers,    1447. 
lien  of   state,  purchase  price,   1449. 
certificate   to   purchaser,    1449. 
lessee  to  retain  possession,   1450. 
lessee   to   remove  crop,   1450. 
lessee  to  have  preference,   1451. 
preliminary    payment,    1452. 
assignment  of  rights  of  purchaser,   1453. 
conditions  read  into  contract,  1454. 
sale  regulations,   1455. 
advertisement,   1456. 
affidavit,   1457. 
reservation  from  sale,   1458. 
lands   to   be    sold,    1459. 
rules  and   regulations,    1460. 
penalties,  1461. 
minerals  reserved,   1462. 
mines,  see  Public  Lands,   1463,  et  seq. 
minerals    reserved,    1463. 
public  lands  subject  to  exploration,  1463. 
entry  of  running  claim,   1464. 
lode  mining  claim,   1465. 
placer  location,   1466^  1472. 
discoverer   preferred,   1467. 
leases  for,    1468. 
recording  claim,   1460. 
claim  porter  preference,  1470. 
lode  location,    1471. 
surface  right  of  location,   1473. 
leases  let  by  bids,   1474. 
price  per  acre,    1475. 
royalty  discontinued,   1476. 
contract  prior  to  expiration   of  lease,   1477. 
terms    of   royalty,    1478. 
claims    recorded,    1479. 
legalizing  local   rule,    1480. 
vested   right  of  discovery,    1482. 
inherent   rights    of,    1482. 


INDEX.  1813 

(References   are   to  sections.) 


Public  lands — Continued. 
oil   and   gas,   14S3. 

easements    reserved,    14S4. 

leases  for  prospecting,   1485. 

commissioners  may  lease,  1486. 

stipulations  in,  1487. 

liability  of   lessees,   14S8. 

disagreement   as   to   damages,   1489. 

power  of  commissioners  as  to,  1490. 

proceeds   from   leasing,   1491. 

lease  of,    1492,    1493. 

lease  of  school   lands,    1494. 

terms  of  lease,   1495. 

application,    1496. 

commissioners  may  advertise,    1497. 

default  of  lessee,  1498. 

assignment  of   lease,    1499. 

appraisers'   fee,    1500. 

procedure  lease  adjoining  town,   1501. 

waste,   1502. 

termination   of   lease,    1503. 

appeal  from  appraisement,   1505. 

commissioner  may  hear  contest,  1506. 

commissioner   may  administer   oath,    1507,    1550. 

records,  public  land  office,  1508. 

evidence  of   records  in   public   land  office,   1508. 

lessee    may   sublet,   1509. 

bonus   for    lease,    1510. 

commissioner  may  make  rules,  1511. 

sale  of  school  lands,  1512. 

proceeds  of  school  lands,  1515. 

procedure  for  sale,  1513. 

improvements,   1514. 

public  building  fund,    L516. 

warrants  against,  public   funds,   1517. 

sale  of  warrants,  1518. 

deposit    by    bidders,    1519. 

proceeds  of  sale,  1520. 

construction   <>f  buildings,    1520. 

estimate  of  hoard.  1521. 

corporate,  and  public   funds.    L522. 

warrants.    1522.    L523,    1524,    L525. 

appropriation.    1527. 

new  college   fund.    1528. 
income,   interest,  etc.,   1529. 
lease  authorized,  1530. 
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Public  lands  —  Continued. 

land  to  be  appraised,   1531,   1535. 

appeal  from  appraisers  1532,  1549. 

appropriation,   1533. 
purchase    authorized,    1534. 
condemnation  of  land,  1536. 
commissioners    to   lease,    1537. 
lease  regulations,  1538. 
date  of  new  lease,  1539. 
application  blanks,  1540. 
lease   of   vacant    lands,    1541. 
preference  rights,   1541. 
default  of  rental,  1542. 
notice  of  rental,  1542. 
forfeiture,    1542. 

lease  valid  as  to  mortgage,  when,   1543. 
improvements  removed,  1545. 
appraisements,   1545. 
appraisement,   appeal,   1545. 
transfer  of  lease,   1547. 
contest  of  assignment,  1548. 
appeal    from   commissioners,    1549. 
records   made   public,    1551. 
subleases,  1552. 
fees,    1553. 
bonus,   1554. 

arbitration  of  leases,   1555. 
rules  and  regulations,  1556. 
salaries  and  bonds,   1557,   1558. 
traveling  expenses,  1559. 
terms  and  duties,  1560. 
certain,   subject   to   allotment,   1909. 

Public  institutions  — 

reservation  of  lands   for,    1632. 

Public  utilities  — 

provision  as  to,  1713. 

Q 

Quiet  title  — 

statutory  action,   1176. 
equitable  action,    1177. 
nature  of  the  action,  1178. 
allegations  of  the  petition,  1179. 
answers  and  cross-petitions,   1180. 
who  may  not  maintain,   1181. 
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Qniet  title  —  Continued. 

costs,  on  disclaimer,  1182. 

decree  to,   1183. 

injunction  against,   1184. 

forms  for  petition,    1185,    1186,   1187. 

forms  for  answer,   1188. 

form  for   decree,   1189. 

forms  for  procedure,   1190  to  1197. 

federal  government  may  bring  action  to,  for  allotee,  when,  478b. 

B 

Railroads  — 

reservation  of  town  sites  on,   1657. 
assessments    against,    1714. 

Railroad  company  — 

service  of  summons  on,  how,  50,  52. 

ReappTaisements  — 

when  made,   165. 

Record  — 

what,  of  case  to  be  kept,  115. 
to  be  signed  by  judge,   116. 
what  constitutes  complete,  117. 
what  court  may  make,   118. 

Records  — 

of  land   office   transferred,   how,    1697. 

penalty    for    copying,    1719. 

of  enrollment  conclusive,  1724. 

affecting   lands  transferred   to   counties,   1733. 

penalty  for  failure  to  deliver,  1734. 

Records  —  Restoration   of  — 

mode  of  restoring,  1592,  1601. 

certified  copy,   1592. 

where  no  copy,   1593. 

mode  of  restoring  probate  records,  1594. 

destruction  by  fire,   1594. 

copies  of   subpoena,   court   files,    1595. 

register  of  deeds,  1596. 
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Records  —  Restoration  of  —  Continued. 
register  of  deeds,  how  supplied,  1596. 
maps,  1596,  1599. 
deeds,    1596. 
plats,    1599. 

certified  papers  from  other  county,   1597. 
certified  copies  of  any  court,   1598. 
expenses  of  supplying,   1600. 
county  records,   1601. 
commissioners'  duty,   1602. 
special  commissioners,   1614. 
duty  of  county  attorney,   1602. 
abstracts  of  title,  1603,  1616. 
purchased   copies   of   records,    1604. 
evidence  of,   1604. 
established  title,   1605,  1606. 
court  corrects  title,   1605,   1609. 
clerk  of  courts   to  keep  records,   1607. 
notice  and  publication,   1607,   1610. 
petition  to  establish  title,   1608. 
decree,  1610. 
decree   void,    1610. 
destruction  of  records,  1611. 
refiling  original,   1611. 
burden   of   proof,    1611. 
tax  deeds,    1612. 
executors,  1613. 
persons   defined,    1615. 
procedure  governing,   1616. 
evidence  of  documents,   1617. 
forms,  restoration  of  lost  or  destroyed  records,  1620  to  1626. 

Receiver  —  Sale  of  real  estate  by  — 

source  of  authority,  1561. 
statutory  power  of,  1562. 
statutory  instances,  1563. 
funds  invested,   1564. 

disposition  of   property  admitted  by  pleadings,   1567. 
disobedience  of  order,  1568. 
contempt,  1568. 

appeal  from  order  appointing,  1569. 
motion  to  vacate,  1570. 
manner   of   appointment,    1571. 

procedure  as  to  sale  of  real  estate  by  receiver,   1572  to   1591. 
form  for  petition,   1572. 
form  for  notice,    1573. 
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Receiver  —  Sale  of  real  estate  by — Continued. 

form  for  order   appointing,   1.174. 

form  for  order  of  counsel,   1575. 

form  for  motion  asking  instructions,   1576. 

form  for  order  as  to  notice  to  creditors,  1578. 

form  for  the  notice  published,  1579. 

form  for  the  proof  of  publication,  1580. 

form  for  inventory  of,  1581. 

form  for  appointment  of   appraisers,    1382. 

form  for  receiver's  report  of  appraisement,   1583. 

form  for  oath  of  appraisers,   1584. 

form  for  application  of  confirmation,   15S5. 

form  for  confirmation  of  appraisement,  1586. 

form  for  receiver's  report  of  sale,  1587. 

form  for  legal  notice  of  sale,  1588. 

form  for  proof  of  publication,   1589. 

form  for  entry  confirming  sale,   1590. 

form  for  receiver's  deed,   1591. 


Receiver  — 

in  attachment  proceedings,  353. 

bond  of  in,  354. 

report  of,  in  attachment  proceedings,  355. 

sheriff  to  act  as,  in  attachment  proceedings,  356. 

Revocation  — 
of  will,  639. 

of  will  in  duplicate,  639. 
partial,  640. 

prior  will  not  revoked  by  subsequent,  when,  643. 
intention  by  disposal  of  property,  650. 
failure  to  provide  in  will  for  after-born  child,  effeci   "f,  652. 

Record  — 

of  conveyance,  406. 

duty  of  register  of  deeds  as  to,  407. 

may  be  in   writing  or  in   printing,  409. 

effect  of  record  of  will,  414. 

effect  of  record  of  judgment,    115. 

Rescission  — 

see  Cancellation  <>k  [nstbuments,  171  to  182. 
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Reformation    of   conveyances  — 

see  Cancellation  of  Conveyances,  471  to  482. 

parties  defendant,  483. 

amendment  of  petition,  484. 

nature  of  the  action,  485. 

equitable  action,  485,  486. 

reformation  and  specific  performance  combined,  487. 

bona  fide  purchasers,  488. 

lien  of  mortgage  and  attaching  creditor,  489. 

reformation  of  where  party  assumes  mortgage,  490. 

party  seeking  must  have  superior  equity,  491. 

mutuality,  492. 

mistake  of  law,  493. 

estoppel,  494. 

forms  for  petition  in,  495,  497. 

decree  reforming  mortgage,  49G. 

form  decree  finding  service  by  publication,  496. 

form  for  praecipe,  498. 

form  for  summons,  499. 

form  for  affidavit  for  publication,  500. 

form  for  notice,  501. 

form  for  proof  of  publication,  502. 

form  for  decree  for  reforming  deed,  503. 

Reference  — 

in  attachment,  314. 

Register   of  deeds  — 

destruction  of  records  in,  1596. 
destruction  of  records,  how  supplied,  1596. 

copy    of    order    confirming    sale   by    administrator    or   executor   to   be 
recorded  with,  240. 

Religious  society  — 

allotments  for,  1898. 

Reservations  — 

from  Choctaw  and  Chickasaw  allotments,   1644. 

for  town  sites  in  Cherokee,  Creek  and  Chickasaw  nations,  1657. 

for  schools  and  charitable  institutions  in  Creek  Nation,  1662. 

certain  Choctaw  lands,   1696. 

of  certain  lands  in  Five  Tribes,  1703. 

Cherokee  lands,  1804. 
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Reservation  — 

of  coal  and  asphalt  lands,  1702. 

Restrictions  — 

under  Curtis  act,  1632. 

on  lands  of  Choctaws  and  Chickasaws,  1644. 

on  alienation  in  Creek  agreement,  1053. 

upon  homesteads  in  Creek  agreement,  1653. 

on  Creek  lands,  1684. 

on  full-blood  lands,  1709. 

removal  of  on  Five  Tribes,  1722,  1770,  1771,  1772. 

constitutional  power  as  to,  1739. 

upon  alienation  of  land,  1740. 

not  affected  by  statehood,  1760. 

removal  of  does  not  validate  prior  judgment  lien,  1761. 

date  of  removal  of,  1762. 

discussion  of,  1770,  1771,  1772. 

run  with  land,   1773. 

heirs  of  deceased  full  bloods,  1770,  1774. 

removal  of,  effective,  when,  17S9. 

notes  protecting  sale  violating  restrictions  void,   1790. 

deceased  Choctaw  heirs  may  alienate,  1792. 

conveyance  of  deceased  full-blood  land  approved  by  court,  when,  1795. 

Cherokee  allotments,   1824,   1834. 

Seminole  allotments,  1839,  1841,  1848. 

removal  for  town  site  purposes,  2018. 

removal  of  on  Five  Tribes,  1886. 

removal  of  by  Act  of  May   27,    1908,   1886. 

inspection  of  restrictions,  1886. 

inspection  of  restrictions,  full   bloods.    1886. 

inspection  of  restrictions,  three-fourths  or  more  blood,   L886. 

inspection  of  restrictions,  homesteads,  one-half  or  leas  than  three  fourths. 

blood,  1886. 
removed  by  death,  1887. 
deed  approved,  procedure,  1889. 
deed  approved  by  court,   1888. 

form  for  petition  approving  deed  of  full-blood  Inherited  land,    I 
district  agent  to  receive  applications  for,  2080. 
form  for  proof   of   heirship,    1890. 
form  for  taking  testimony.   1891. 
form  for  order  approving  deed,    1892. 
contract  to  convey  after  removal  of,  .ills. 
secretary  may  provide  rules  for,  2118,  2122. 
leases,  2119. 
judgment,  2119. 
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Restrictions  —  Continued. 

date,  2119. 

citizenship  does  not  remove,  2119. 

estoppel  may  be  pleaded,  when,  2120. 

oil  and  gas  lease  on,  2121. 

option  to  purchase,  2121. 

minor's  land,  2136. 

Restricted  lands  — 

Effect  of  attempted  conveyance,  1727. 
who  may  bring  suit  to  recover,  1728. 

Restoraton   of  records  — 

see  Records,  1592,  et  seq. 

Revert  — 

when  allotted  lands  shall,   1710. 

Roads  and  highways  — 

in  Creek  Nation.  1079. 

in  Choctaw,  Chickasaw  and  Seminole  nations,  1712. 

Creek  Nation,  2133. 

Choctaw  Nation,   2134. 

Chickasaw  Nation,  2134. 

Seminole  Nation,  2134. 

Cherokee  Nation,  2135. 

Roll   of  citizenship  — 

of  Cherokee  freedmen,   1692. 

of  Choctaw  freedmen,  1692. 

of  Chickasaw  freedmen,   1692. 

of  Five  Tribes  closed,   1693. 

record  of,  1719,  1880. 

penalty  for  making  copy,  1719. 

Mississippi  Choctaws,  1720. 

provision  for  closing,   1721. 

conclusive  as  to  blood  and  age,  1724. 

of  Creek  freedmen,  1751. 

Seminole,  1840. 

completion  of,  1867,  1869. 

closing  Creek,    1878. 

closing  Choctaw,  1878. 

closing  Chickasaw,  1878. 

closing  Seminole,  1878. 

closing  Mississippi  Choctaw,  1880,  1882. 
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Rolls  of  citizenship  —  Continued. 

how  made  under  Curtis  Act,  1632,  1638. 

by  whom  made,  1632. 

f  or -Cherokees,  1638. 

for  Chickasaws,  1638. 

for  Choctaws,   1638. 

for  freedmen,  1636. 

in  which  tribe,  1638. 

final,   l'638t 

closing  of  Creek,  1666. 

children  born  after,  1666. 

of  Creeks  residing  in  Cherokee  Nation,  1666. 

of  'Creeks  from  Texas,  1666. 

of  'Creeks  in  Texas,  1666. 

certain  names  added  to  Creek,  1678. 

close  rolls  of  Five  Tribes,  1690. 

as  to  children  of  Choctaw,  Chickasaw,  Cherokee  and  Creeks  born  after 

March  4,   1906,   1691. 
Creek  freedmen,  1692. 

copies  of  enrollment  records  of  Indian  tribes,  when,  1295. 
as  to  blood  and  age  of  Indian  allotee,  1295. 
affidavit  as  to  age  of,  1296. 
rolls  as  evidence  to  show  tribal  blood,  1298. 

Royalties  — 

Seminole,  how  paid,  1732. 

S 
Sale  — 

of  lands  of  Choctaw  and  Chickasaw,  1644. 

in  public  lands,  1445,  et  seq. 

homestead  of  insane  husband  or  wife,  943. 

procedure   and   forms   sale   of   homestead   of    insane    husband    or    wife, 

943  to  952. 
ward's  real  estate  by  guardian,  830,  et  seq. 
of  devised  property,  effect  of,  647. 
real  estate  by  receiver,  1561,  ct  seq. 

Schools  — 

reservation  of  land  for  Choctaw  and  Chickasaw  nations,  1682,  1644. 

reservation  of  lands  for  (reck  Nation,   1662. 

maintenance  of  Creek.    1670. 

Cherokee,    1806. 

reservation  for,  Seminole  lands,    1852,    1851. 
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Secretary  of  the  interior  — 

to  record  allotments,  1633. 

shall  confirm  allotments,   1632. 

provide  rules  for  leasing  oil,  coal,  etc.,  1634. 

to  put  Creek  allotee  in  possession,  1634. 

removal  of  restrictions  by,  1653. 

control  of  town  sites,  1656. 

approves  allotment  deeds,  1661. 

to  pay  tribal  money  to  United  States  Treasury,  1667. 

shall  pay  out  tribal  money,  how,  1&67. 

to  prescribe  contract  for  sale  of  timber,  1669. 

authorized  to  appraise  and  sell  certain  Choctaw  and  Chickasaw  lands 

and  timber,  1696. 
to  control  schools  Five  Tribes,  1699. 
to  pay  claims  against  tribes,  1700. 
may  appraise  and  sell  school  lands,  when,  1704. 

suits  by  to  recover  for  Five  Tribes,  1707. 

shall  approve  sales  of  deceased  Indian  land,  1711. 

approval  of  contracts  for  public  utilities,   1713. 

removal  of  restrictions  by,  1722. 

approval  of  leases  by,  1723. 

may  appoint  local  representative  to  look  after  minor  estates,  1728. 

may  appoint  representative  to  bring  suits  to  recover  restricted  land, 
1728,  1729. 

may  cancel  allotment,  1780. 

Cherokee  schools,  1806. 

determine  value  for  roads,  1807. 

to  approve  Cherokee  patents,  1809. 

pay  funds  of  Cherokee,   1810. 

approval  of  certain  inherited  full-blood  lands,    1885. 

may  appoint  representatives  to  investigate  ward's  estates,  2023. 

representative  to  counsel,  when,  2023. 

Segregation  — 

of  lands  for  schools,  etc.,  by  Choctaw  and  Chickasaw,  1644. 

Seminoles  — 

homestead,  1841. 

surplus,  1841. 

mortgages,  1841    note. 

cancellation  of  mortgages  and  deeds,  1841  note. 

restrictions,  1841  note. 

descent,  1842. 

Arkansas  laws,  1842,  1843. 

statute  of  descent,  1842. 
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Seminoles  —  Continued. 

Seminole  agreement,  1843. 

citizenship,  1844. 

dower,    1845. 

curtesy,  1S45. 

wills,  1845. 

preamble  to  agreement,  1846. 

"agreement,"  1846  to  1861. 

allotment,  1847. 

certificates  of  allotment,  1847. 

royalties,  oil,  etc.,   1849. 

town  site  laws,  1850. 

Wewoka  town  site  laws,  1850. 

reservations  for  schools  and  churches,  1851,  1852. 

homesteads,   1853. 

deeds  for  allotments,  1853. 

relinquishment  of  title,  1853. 

equalization  of  values,  1854. 

taxation,  1853. 

restrictions,   1853. 

claims  loyal  Seminoles,   1854. 

liquors,   1854. 

courts,  1855. 

United  States,  jurisdiction,  1855. 

United  States,  to  purchase  lands  from  Creeks,  1856. 

supplemental  agreement,   1857  to  1861. 

rolls  under,  1858. 

rolls  final,  1858. 

allotment  to  deceased  Seminoles,  1859. 

ratification  of  supplemental  agreement,   1859. 

full-blood  deeds,  how  approved,   1731. 

deceased  homesteads,  1731. 

payment  mineral  lease  royalties,   1732. 

records  transferred  to  counties,  1733. 

Arkansas  statute  adopted  for,  1785. 

removal  of  restrictions  effective,  when,  1789. 

history,  laws   and  treaties,    1835. 

Creek  lands,  1836. 

segregation  of  lands  for,  18.'S7. 

cession  of  Creeks  to,  1838. 

treaties  as  to  allotted  lands,  1839. 

treaty  of  1866,  L839. 

freedmen,  1830. 

restrictions,  1839,   1841. 

taxes,    1839. 

patents,  1839. 
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Seminoles  —  Continued. 

supplemental  agreement,  1839. 
enrollment,  1839,  1840. 
records,  1839. 

interest  of  allotees,  1841. 
restrictions  on   full-blood   lands,  2021. 
restrictions,  removal  of,  2021. 
minors  and  incompetents  and  adults,  2021,  2022. 
rules  by  department  for  leasing,  2030,  2063. 
lease  presented  to  district  agent,  2031. 
mineral  leases,  rules  of  department,  2031. 
rules  for  application  for  removal  of,  2036. 

sale  of  lands  by  district  agents,  2038,  2039. 

order  removing  restrictions,  2040. 

order  indorsed  on  deed,  2041. 

forms  for  patents  and  certificates  of  allotment,  2106  to  2108. 

Seminole  — 

living  in  Creek  Nation,  how  alloted,  1668. 

payment  of  loyal  Indians,  1698. 

sale  of  residue  of  lands  after  allotment,  1705. 

distribution  of  funds  after  sale,   1706. 

restrictions  on  alienation,   1708. 

leases  on  full-blood  land,   1709. 

when  allotted  lands  shall  revert  or  escheat,  1710. 

roads  and  highways  in,  1712. 

control  of  lands  after  dissolution  of  tribe,  1715. 

tribal  existence  continued,  1716. 

closing  rolls,  1721. 

removal  of  restrictions,  1722. 

records  conclusive  as  to  blood  and  age,  1724. 

taxation  of  unrestricted  lands,  1726. 

effect  of  attempted  conveyances  of  restricted  land,  1727. 

minors  subject  to  probate  courts,  1728. 

deeds  and  leases  of  full  bloods,  how  canceled,  1729. 

allotment  contests,   1730. 

death  removes  restrictions,  1731. 

Service  — 

how  on  Indian  tribe  in  civil  action,  1628. 

Settlement  — 

attorney's  lien  when  client  settles,  337  to  341. 
settlement  without  notice  to  attorney,  344. 
liability  of  adverse  party  making  settlement,  343. 
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Stage    company  — 

service  of  summons  on,  how,  50. 

Statute  of  frauds  — - 

contract  must  be  in  writing,  447. 

contract  to  be  performed  in  a  year,  447. 

contract  to  answer  the  debt  of  another,  447. 

agreement  to  marry,  447. 

sale  of  chattels,  447. 

a  lease  for  more  than  a  year,   447. 

writing  excludes  what,  448,  453. 

•contract  made  by  agent,  440. 

part  performance  satisfies  statute,  450,  451. 

defective  description,  452. 

undisclosed  principal,  452. 

contract  may  be  by  letters,  454. 

by  telegrams  and  other  writings,  454. 

receipt  insufficient,  455. 

procedure  where  statute  interposed,  461. 

Statute  — 

strictly  followed  in  attachment,  334. 

Creek,   of   descent,    1752. 

Creek,  of  descent,  how  construed,  1752. 

Creek,  of  descent,  construction  of  terms  of,   1753. 

Choctaw,  of  descent,  1784. 

Chickasaw,  of  descent,  1783. 

Arkansas  adopted,   1785. 

Cherokee,  of  descent,  1818. 

compilation  of  Cherokee,  1830. 

Seminole,  of  descent,  1842. 

Statute  of  limitations  — 

Curtis  Act,  as  to,  1631. 

Specific  performance  — 

parties  to  the  action,  433. 

joint  owners  not  parties  to  the  contract,  433. 

contract  must  be  just  and  fair,  434. 

contract  for  must  not  be  unconscionable,    i.'i"». 

contract  for  must  be  possible  f<>  be  performed,  Ki7. 

enforced   though    vendee  ai    fault,    13H. 
optional  contract  for,  43!). 
description  cured,  when,  440. 
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Specific  performance  —  Continued. 
vendor  estopped  to  object,  440. 
contract  by  agent  not  naming  principal,  441. 
where  time  not  essence  of  contract,  442. 
where  title  defective,  444. 
evidence  as  to,  445,  446. 
affidavits  as  part  of  abstracts,  446. 
statute  of  frauds  as  to,  447  to  455. 
bond  to  build  house,  456. 
agreement  to  make  devise  by  will,  457. 
compensation  in,  459. 
decree  of  court  to  operate  as  deed,  459. 
sheriff*  may  make  deed,  459. 
decree  to  contain  terms  of  mortgage,  460. 
forms  for  petition  in,  463,  464,  465,  466,  467,  468. 
decree  awarding,  469. 
form  for  deed  by  sheriff  under  the  statute,  460. 

Streams  — • 

right  to  dam,  1713. 

Sheriff  — 

may  not  purchase  at  sale,  156. 

deed  to  purchaser,  157. 

when  one  other  than  may  make  deed,  162. 

may  mail  proceeds  of  sale,  169,  170. 

sureties  of,  may  be  made  parties  to  judgment,  171. 

may  be  amerced,  172. 

to  act  as  receiver,  354. 

Succession  — 

laws  of,  see  517,  et  seq. 

Summons  — 

when  issued  to  another  county,  18. 

must  be  for  real  defendant,  18. 

upon  prisoners,  how,  18. 

upon  a  domestic  corporation,  how,  22. 

care  of  counsel  as  to  service  of,  28. 

may  be  waived,  28. 

necessary  to  make  valid  sale,  28. 

civil  action  begun  by  issuance  of,  29. 

praecipe  for,  29. 

not  error  for  codefendant  to  issue,  29. 
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Summons  —  Continued. 


not  required  for  amended  petition,  when,  29. 

copy  of  petition  need  not  accompany,  30. 

by  whom  issued,  31. 

its  requisites,  31. 

indorsements  thereon,  31. 

effect  of  improper  indorsements,  32. 

objections  to,  to  be  made,  when,  32. 

in  equity  cases,  32. 

may  issue  to  another  county,  33. 

rule  as  to,  33. 

service  of  and   return   of,   34. 

effect  of  return  before  time,  34. 

amendment  of  return  of,  35,  36,  44. 

evidence  in  aid  of,  37. 

alias,  may  issue  when,  38. 

by  whom  served,  39. 

how,  by  citizen,  40. 

personal  service  of,  41. 

where  made,  41. 

return  of  must  state  what,  42. 

absolute  verity  of,  43. 

acceptance  of,  45. 

how  served  on  corporation,  46. 

how  served  on  foreign  corporation,  47. 

resident    agent    of    foreign    corporation    on    whom    summons    may    be 

made,  48. 
may  be  served  on  secretary  of  state  for  foreign  corporation,  when,  ('.». 
how  on  railroad  and  stage  companies,  50,  52. 

railroad  must  designate  agent  on  whom  summons  may  be  had,  51. 
copy  of  may  be  left  at  residence  of  agent,  when,  53. 
service  of  on  insurance  company,  how,  54. 
service  of  on  managing  agent,  55. 
service  of  on  nonresident  by  publication,  56. 
the  affidavit  for  service  by  publication,  57. 
the  affidavit  to  give  jurisdiction,  57. 
the  affidavit  must  be  direct,  57. 
the  affidavit  for,  general  discussion  of,  57. 
the  affidavit  for  cannot  be  made  <>n  information  and  belief,  -"'s- 
the  affidavit,  bow  corrected,  ">'•>. 
manner  of  publication  of  service  til. 
proof  of  publication  of  service,  til. 
affidavit  in  proof  of  publication  may  i><'  amended,  02. 
personal  service  of  when  made  out  of  state,  63. 
how  made  on  unknown  heirs,  <i~>. 
procedure  where  pari  of  defendants  Berved,  66. 
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[References  are  to  sections.] 

Summons  —  Continued. 

procedure  where  one  of  partnership  has  been  served,  69. 
if  not  served,  no  lis  pendens,  70. 

Supreme   Court  — 

copies  of  records  filed  in  inferior  courts,  1595. 
of  Creek  Nation,  its  rulings  to  be  followed,  1754. 

Survey  — 

lands  other  than  Five  Tribes,  1903. 

of  98th  meridian,  1644. 

of  certain  town  sites,   1660. 


T 

Taxation  — 

of  allotments,  1644. 
of  homesteads,   1644. 
of  town  lots,  Creek,  1658. 
certain  taxes  abolished,  1700. 
of  unrestricted  land,  1726. 
construction  of  statute  reversed  as  to,  1737. 
unsold  Cherokee  town  lots  not  taxed,  1808. 
Choctaw  lands,  2129. 
Chickasaw  lands,  2129. 
Creek  lands,  2129. 
covenant  running  with  land,  2130. 
graduated  land  tax,  2143. 

Taxes  — 

on  improvements  made  by  lessee,  983. 

Tenant  — 

see  Landlord  and  Tenant,  953,  et  seq. 

Timber  — 

sale  of,  Creek,  1669. 

Town  site  laws  for  Choctaw,  Chickasaw,  Cherokee  and  Creek' 

Act  June  28,  1898. 
survey,  1952,  1953. 
plat,  1952. 


index.  1829 

[References  are  to  sections.] 

Town  site  laws  for  Choctaw,  Chickasaw,  Cherokee  and  Creek  — 

Con  tinned. 

sale  of  lots,   1952,   1956. 
plats  kept  where,  1954. 

town  site  commissioner,  1956,  1957. 
appraisement,  1956,  1957. 
town  or  city  may  survey,  1958. 
town  or  city  may  plat,  195S. 

town   site  boundaries,   1960. 
may  appropriate  lands,  1961. 
abolishment  of  commission  for,  2017. 

Town  site — Creek  Nation  — 

laws  of,  1962. 

occupant  may  purchase,  1963. 

resident  may  purchase,  1964. 

title  acquired  how,  1965. 

town  lots  not  improved,  sale  of,  1966. 

appraisement,  1967. 

execution  and  taxes,  1968. 

cemeteries,  1969. 

public  building  grounds,  1970. 

survey  for  Clarksville,  1971. 

survey  for  Coweta,  1971. 

survey  for  Gibson  Station,   1971. 

survey  for  Mounds,  1971. 

lien  on  lot  purchase  price,  1972. 

provisions  under  supplemental  agreement,  1973. 

cemeteries,   1974. 

parks,  1974. 

effect  of  bill  of  sale  for  lot,  1975. 

designated  by  whom,  1976. 

see  Laws  fob  Five  Tbxbes. 

Town  site  —  Choctaw  and  Chickasaw  nations  — 

survey,  2000. 
appraisement,  2000. 
deed,  2000. 
cemeteries,  2001. 
churches,  2001. 

approval  <>i  Acl  of  May  31,   1900,  2002. 
acreage  added,  2003,  2004. 
additional  commission,  2005. 
towns  bss  than  200,  2007. 
patents.    2006. 
other  provisions  for,  2008. 
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[References  are  to  sections.] 

Town  sites  —  Cherokee  Nation  — 

compensation  for  improvements,  1977. 
laying  out,  1978,  1984. 
preference  right  of  purchase,  1979. 
sale  of  lots,  1980,  1983. 
sale  of  lots  having  improvements,   1981. 

sale  of  lots  when  owner  of  improvements  does  not  purchase,  1982. 
cemeteries,  1985. 
parks,   19S<5. 

expense  of  survey  and  disposition,  1986. 
tax,  1987. 
church,  1988. 

town  site  commission,  1989. 
bid  on  lots,  1990. 
patents  for  lots,   1992,  1993,   1994. 
record  of  patents,   1996. 

Act  of  April  26,  1906,  section  13  not  to  apply,  when,  1997. 
contests,  1998. 
limitation  of  laws,  1998. 


Town  sites  —  Seminole  Nation  — 

commissioners  for,  2009. 
commissioners,  authority  of,  2010. 
compensation  to  owners,  2011. 
description  of  land,  2012. 
sale,  2012. 
records,  2013. 
city  officers,  2014. 
capital  of  nation,  2015. 
tribal  government,  2016. 


Town  sites  — 

provisions  under  Curtis  Act,  1635. 

improvements  in,  1635. 

parks  and  cemeteries  for,  1635. 

in  Choctaw  and  Chickasaw  nations,  1647,  1657. 

provision  for  in  Creek  Nation,  1656,  1657. 

in  Cherokee  Nation,  1657,   1808. 

under  supplemental  Creek  agreement,  1680. 

sale  Cherokee  lots  in,  1808. 

improvements  lots  in,  1808. 

Seminole,  1850. 

Wewoka,    1850. 
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[References  are  to  sections.] 


Town  lots  — 

rights  of  persons  in  possession,  1658. 

appraisement  of,  1658. 

taxes  on,  1658. 

sale  of  forfeited,  1701. 

sale  of  Cherokee,  1808. 

Towns   and   cities  — 

Arkansas  laws  to  apply  to,  1633,  1635. 
provisions  for  sites,  1635. 
elections  in,   1635. 
how  governed,  1635. 
commission  for,  1035. 
parks  and  cemeteries  for,  1635. 
may  issue  bonds  in  Creek  Nation,  1663. 

Treaty  — 

may  be  abrogated,  1739. 
Cherokee,  1797. 
Seminole,  1838,  1839. 
Osage,  1913. 

Tribal  funds  — 

distribution  of,   1637,  1641. 
capitalization  of  Creek,  1665. 

Tribal    laws  — 

not  enforced  in  United  States  courts,  1642. 

Trustees  — 

in  bankruptcy,  364. 

power  to  sell  real  estate  in  bankruptcy,  372. 
forms  for  procedure  sale  of  real  estate,  375  to  383. 
form  for  deed  by,  384. 

Trusts  — 

see  Uses,  1352,  et  seq. 


U 

United   States  Senate  — 

power  to  determine  loyal  Creek   claims,   1604. 
power  to  determine  loyal  Seminole  claims,    [854. 
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Uses  and  trusts  — 

limitations,  1352. 

former  statute,  1353. 

denned,  1354. 

estate  of  trustee  not  divested,  when,  1355. 

transfer  recorded,  1356,  1357. 

requisites,  1358. 

presumed,   1359. 

boiva  fide  purchasers,  13G0. 

express  trust,   1361. 

power  in  trust,  1362. 

surplus  subject  to  debts,  1363. 

certain,  created  how,  1364,  1365. 

realty  passes,  1366. 

estates  in  limited,  1367. 

contingent  trust,  1368. 

legal  estate,  1369. 

undisposed  estates,  1370. 

limited  disposal,  1371. 

gront  separate  from  trust,   1372. 

void  act  of  trustee,  1373. 

trust  ceases,  1374. 


Venue  — 


in  ejectment,  18. 

to  quiet  title,  18. 

in  partition,  18. 

in  sale  of  real  property,  18. 

in  particular  cases,  18. 

allegations  in  pleadings  as  to,  19. 

where  when  land  is  one  or  more  tracts  in  two  or  more  counties,  20. 

in  specific  performance,  20. 

in  actions  against  officers,  21. 

on  official  bonds,  21. 

in  actions  against  domestic  corporations,  22. 

where  city  is  situated  in  two  counties,  22. 

in  actions  against  transportation  companies,  23. 

in  actions  against  turnpike  companies,  23. 

where  charter  provides  place  for  suit,  24. 

in  actions  against  foreign  corporations,  25. 

in  all  other  cases,  26. 

in  actions  for  divorce,  27. 
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Vendor's  lien  — 

on  Creek  land,  1G67. 

Verdict  — 

judgment  must  conform  to,  86. 


W 

Warranty  — 

notice  to  grantor  under,  403. 

who  may  recover  on,  404. 

procedure  where  warrantor  fails  to  defend,  405. 

attorney  fees,  404. 

Waste  — 

public  lands,  1502. 
penalty  for,  1544. 

Wewoka  — 

town  site  law,  1850. 

capital  Seminole  Nation,  1854. 

Wife  — 

lease  of  homestead,  985. 

Will  — 

Indian  may  make,  how,   1711. 

Seminoles  may  make,  how,  1845. 

full  bloods  may  make,  how,  1885. 

who  may   make,   Iil4. 

mental  capacity,  615. 

insane  delusion,  615. 

undue  influence,  duress,  menace,  fraud,  017. 

undue  influence,  execution,  evidence,  iils. 

undue  influence,  evidence  as  to,  til!). 

declaration  of  beneficiary,  618. 

testamentary  capacity,  burden  of  proof,  <i-". 

construct  ion  of  statute  as  to  notice,  621. 

limitation    (if   action    as    lo    lieir,   lii'l. 

rights  of  married  women,  622. 
what  may  1m-  disposed  of  by,  '>:!:!. 
property  to  be  given   to  whom,  624. 
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Will  —  Continued. 
nuncupative,  625. 
mutual,  626. 
conditional,  627. 
execution,  628. 
holographic,  628. 
witnesses  to,  630. 
codicil,  effect  of,  631. 
law  of  what  place  governs,  632. 
law  as  to  execution,  633. 
domicile  and  change  of,  634. 
must  be  deposited  where,  635. 
how  delivered,  636. 
opened  by  judge,  637. 
proof  of  lost,  638. 
revocation  of,  639. 
proof  of  destruction,  640. 
partial  erasure,  641. 
revocation  duplicate,  642. 
revocation  subsequent,  643. 
effect  of  subsequent,  644. 
marriage,  issue,  645. 
marriage  of  woman,  646. 
incumbrance,  not  a  revocation,  648. 
partial  disposal  of,  649. 
sale  a  revocation,  when,  650. 
codicils,  651. 
succession,   052. 
devisee's  descendants,  653. 
gift  to  witness,  654,  655. 
probate  not  prevented,  when,  656. 
property  acquired  after,  657. 
excludes  oral  declarations,  659. 
interpretation,  6G0. 
instruments  construed  together,  661. 

distinct  devises  not  affected  by  inaccuracies,  when,  663. 
ambiguities,  664. 

words  taken  in  ordinary  sense,  665. 
rule  of  construction,  666. 
validity  of  favored,  667. 
words  of  inheritance,  669. 
technical  words,  6G8. 
device  in  general  terms,  670. 
residue  of  real  estate,  671. 
residue  of  personalty,  672. 
effect  of  certain  terms  in,  673. 
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Will  —  Continued. 

terms  words  of  donation,  when,  674. 

postponement  of  possession,  675. 

class  includes  all,  676. 

conversion  of  realty,  677. 

unborn  child  included,  678. 

imperfect  description,  679. 

testamentary  disposition  vests,  680. 

can  be  divested,  when,  681. 

effect  of  death  of  devisee,  682. 

remainder  interest,  683. 

conditional  disposition   defined,  684. 

condition  precedent,  685. 

unknown  event,  686. 

substantial  compliance  sufficient,  687. 

condition  subsequent,  688. 

devise  to  more  than  one,  689. 

gift  no  reduction  of  legacy,  690. 

legacies  classified,  691. 

charged  with  debts,  692. 

how  applied  to  debts,  property,  693. 

payment  of  legacies,  694. 

preferred  legacies,  695. 

class  only  affected,  696. 

representative  may  sell,  697. 

proved  devise,  698. 

succession  to  limited  devises,  699. 

income  after  death,  700. 

legacy  satisfied  before  death,  how,  701. 

legacies  due  in  one  year,  702. 

legacies,  interest  on,  703. 

intention,  controls,  when,  704. 

unnamed  executor,  705. 

authority  void,  7(HJ. 

power  of  executor  begins,  when,  707. 

limitation  of  power,  708. 

will  includes  codicil,  709. 

law  of  place  governs,  when,  710. 

liability  of  devisees  and  legatees,  711. 

record  of,  effect,  712. 

by  full-blood  Indian,  712a. 

by  Choctaw  or  Chickasaw,  712b. 

Wills  —  Procedure   by    which    will    is    probated 

jurisdiction  of  probate  courts,  713. 
construction  of  court  proceedings,  711. 


1836  INDEX. 
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Wills  —  Procedure  by  which  wills  are  probated  —  Continued. 
rights  under  substituted  jurisdiction,  715. 
proved  where,  716. 
letters  testamentary,  716. 
custodian  of  will,  717. 
who  may  petition  to  probate,  718. 
petition  must  show  what,  719. 

renunciation  of  letters  by  executor,  or  other  person,  720. 
procedure  where  will  in  possession  of  third  person,  721. 
procedure  on  filing  petition,  722. 
notice,  how  given,  724. 
hearing  at  chambers,  724. 
proof  of  service,  725. 
hearing,  725. 

procedure  where  no  contest,  727. 
holographic  will,  how  proved,  728. 
contest  how,  729. 

finding  of  facts  and  conclusions  of  law,  730. 
proof  by  subscribing  witnesses,  731. 
proof  of  handwriting,  731. 

testimony  of  witnesses  reduced  to  writing,  732. 
certificate  of  proof  and  facts,  733. 
certificate  and  evidence,  filed  where,  734. 
probate  of  foreign  will,  735. 
authenticated  copy  of  will  filed,  736. 
petition   for  hearing  in,   736. 
admission  to  probate,  and  letters  issued,  737. 
limitation  for  contest,  738. 
petition  for  contest,  738. 
who  must  be  cited,  739. 

contest  or  admission  same  as  original,  739. 
procedure  after  citation,  741. 
acts  of  executor  or  revocation  of  will,  742. 
fees  and  expenses  on  resistance,  744. 
probate  conclusive  after  year,  744. 
probate  lost  or  destroyed  will,   745. 
lost  will  established,  procedure  as  to,  747. 
administrators  restrained   pending,   748. 
probate  of  nuncupative,  149. 
petition  for  not  heard  until  fifteen  days,  750. 
notice  to  interested  parties,  750. 
contest  of  nuncupative,  751. 
letters  issued  after  probating,  752. 
who  may  serve  as  executor,  753. 
objections  to,  754. 
executor  of  first  executor  cannot  qualify,  755. 
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"Wills  —  Procedure  by  which  wills  are  probated  —  Continued. 

qualified  may  act  in  absence  of  other,  when,  756. 

when  one  may  act,  757. 

administrator  with  will  annexed,  758. 

form  for  letters,  759. 

form  for  letters  with  will  annexed,  760. 

letters  must  be  signed  how.  761. 

form  for  will  leaving  estate  to  wife,  762. 

form  for  will   leaving  estate  to  wife,  with   power  of  sale  or  compro- 
mise, 763. 

form  for  will  leaving  estate  to  wife,  with  residuary  clause,  764. 

form  for  will  leaving  estate  to  wife  in  trust  for  life,  with  remainder 
to   children,  advancements  to  be  deducted,   765. 

form  for  will  giving  trustee  or  executor  power  to  continue  business, 
766. 

form  for  will  leaving  estate  to  wife  for  life,  with  remainder  to  brothers 
and  sisters,  767. 

form  for  will  leaving  estate  to  wife,  with  remainder  to  children,  70S. 

form  for  codicil  to  last  will  and  testament,  769. 

form  for  petition  for  probate  of  will,  770. 

form  for  order  for  hearing  petition  for  probate  of  will,  771. 

form  for  notice  of  hearing  of  probate  of  will,  772. 

form  for  proof  of  mailing  and  posting  notices,  773. 

form  for  written  testimony  of  subscribing  witnesses  to  will,  774. 

form  for  protest  against  probate  of  will,  775. 

form  for  order  appointing  guardian  ad  litem   for  infant,  776. 

form  for  protest  by  guardian  nd  litem  for  infant  heir,  777. 

form  for  answer  of  proponents  to  protestants  to  will,  778. 

form  for  order  of  court  admitting  will  to  probate,   779. 

form  for  order  of  court  refusing  probate  of  will,  780. 

form  for  petition  to  contest  will  after  probate,  7s I. 

form  for  praecipe  for  summons  in  the  action,  782. 

form  for  agreement  of  parties  to  have  cause  referred  to  special  Judge 
for  trial,  783. 

form  for  oath  of  special  judge,  784. 

form  for  citation  to  executor  to  appear  and  answer,  7s;>. 

form  for  sheriff's  return  of  service  "f  citation,  786. 

form  for  answer  to  the  petition,  787. 

form  for  reply,  788. 

form  for  finding  of  fact  and  conclusion  of  law  of  ipeda]  }ud 
the  action,  789. 

form  for  petition  for  probate  of  foreign  will.  790. 

form   for  certificate  of  proof  <>f  foreign   will.  791. 

form  for  order  admitting  foreign  will  to  probate 

forms  for  procedure  admitting  losl   will  to  probate,  the  petition)  79$. 

form  for  order  of  bearing  petition  t"  take  prooi  "f  lost  will,  794. 
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"Wills  —  Procedure  by  which  wills  are  probated  —  Continued. 
form  for  proof  of  publication,  795. 
form  for  notice  by  publication,  796. 
form  for  order  for  hearing  proof  of  lost  will,  797. 
form  for  notice  of  hearing  proof  of  lost  will,  797. 
form  for  proof  of  publication  of  notice,  799. 
form  for  decree  of  court  restoring  lost  will,  800. 

Will  — 

designated  property  to  be  sold,  245. 
property  may  be  sold  without  order  of  court,  246. 
property  not  disposed  of  by  will  may  be  sold,  247. 
property  of  devisees  and  legatees  may  be  sold,  248. 
legatees  and  devisees  must  contribute  to  pay  debts,  249. 
powers  under — 

Witnesses  — 

to  deed,  386. 
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